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Section   1. 

nnHE  third  mode  of  acquiring  an  estate  by  pur- 
-*-  chase,  is  alienation  ;  under  which  is  comprised 
every  method  whereby  estates  are  voluntarily  resigned 
by  one  person,  and  accepted  by  another.  Lord  Coke 
says,  the  word  alienation  is  derived  from  alicnare,  id 
est,  aUcuumfacerc ;  vcl  c\v  nostro  doimuio  in  alkniim  trans- 
ferrc,  sivc  rem  aiiquam  In  dominium  altcritis  transfcrrc. 

2.  It  is  admitted  by  all  our  legal  writers,  that  an 
unlimited  powder  of  alienation  existed  in  England,  in 
the  time  of  the  Saxons.  That  upon  the  settlement  of 
the  Normans,  and  the  establishment  of  the  feudal  law, 
all  lands  became  unalienable ;  and  that  during  the 
reigns  of  William  I.  and  his  sons,  the  doctrine  of  non- 
alienation  was,  for  various  reasons,  strictly  enforced. 

3.  The  greater  part  of  the  lands  throughout  the 
kingdom  had  been  distributed  among  the  Norman 
barons,  as  strict  and  proper  feuds,  upon  condition  of 
military  service  ;  and  as  a  considerable  jealousy  pre- 
vailed against  all  those  who  were  of  Saxon  origin, 
lest  they  should  attempt  to  reinstate  themselves  in 
their  ancient  possessions  ;  great  care  w^as  taken,  during 
that  period,  that  all  the  vassals  of  the  crown,  who 
could  alone  be  depended  on,  in  case  of  any  insurrec- 
tion, should  be  in  a  situation  to  perform  their  military 
services. 

4.  The  first  step  towards  a  liberty  of  alienation  was 
that  by  wdiich  the  tenant  was  permitted  to  alien,  with 
the  consent  of  his  lord.  This  law  was  adopted  from 
the  maxims  which  then  prevailed  on  the  Continent ; 
and  gave  rise  to  fines  for  alienation.  But  in  England 
the  tenant  could  not  dispose  of  his  land,  even  w^ith 
the  consent  of  his  lord,  unless  he  had  also  obtained  that 
of  his  next  heir.  It  was  therefore  common,  in  ancient 
feoffments,  to  express  that  the  alienation  was  made, 
wqth  the  consent  of  the  feoffor's  heir. 

5.  The  powder  of  alienation  was  farther  extended  by 
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a  law  of  Hen.  I.e.  70,  which  allowed  every  person 
to  dispose  of  such  lands  as  had  been  purchased  by 
himself.  Emptiones  vero,  vel  deinceps  acquisit tones  suas 
det  cu'i  magis  velit.  Si  hockland  habcat,  qiiam  ei  pareiites 
siii  dederunt,  non  mittat  ea}ii  e.vtra  cognationem  suam. 

6.  Glanville    has   given   us   a  very   circumstantial  Lib.  7.  c.  i. 
account  of  the  law,  as  it  stood  in  the  reign  of  Hen.  II., 
respecting  alienation  ;  from  which  it  appears  that  the 
power  of  selling  land  was  then  considerably  enlarged  ; 

and  the  right  of  alienation  seems  to  have  been  soon 
after  extended  to  all  lands  which  a  person  had  himself 
acquired,  provided  they  had  been  conveyed  to  him 
and  his  assigns  ;  and  also  to  a  fourth  part  of  all  lands 
acquired  by  descent,  without  the  consent  of  the  heir. 

7.  There  was  also  a  particular  mode  of  alienation 
which  appears  to  have  been  always  allowed,  and 
called  in  the  feudal  law  Subinfeudation ;  that  is,  where 

the  proprietor  of  a  feud  granted  a  portion  of  it  to  be  Dissert,  c.  2. 
held  of  himself,  by  which  manors  were  created.     And  ^' 
it  appears  from  the  Black  Book  of  the   Exchequer, 
published  by  Hearne,   that  in  the  reign  of  Hen.  II., 
the   king's   tenants   had   created    a   vast    number   of 
knights'  fees  to  be  held  of  themselves. 

8.  The  practice  of  Subinfeudation  produced  a 
grievance,  much  complained  of  in  those  days  ;  the 
persons  who  held  of  the  king's  tenants  began  to  grant 
still  smaller  estates,  to  be  held  of  themselves,  and 
were  so  proceeding  downwards,  in  infinitum,  till  the 
superior  lords  observed  that,  by  this,  they  lost  all  their 
feudal  profits,  which  fell  into  the  hands  of  these  mesne 
or  middle  lords.  Besides,  these  mesne  lords  were 
thereby  less  able  to  perform  their  military  services. 

9.  This  caused  an  article  to  be  inserted  in  Magna 
Charta  prohibiting  alienation,  unless  sufficient  was  left  i  inst.  -13.  a. 
to  answer  the  services  due  to  the  superior  lord.    Nullus  "  ~  ^  ' 
liber  homo  det  de  cetero  amplius  alicui,  vel  vendat  alieiii  de 

terra  sua,  quam  ut  de  residuo  terrce  succ  possit  sujficienter 
fieri  domino  feudi,  servitium  ei  debitum,  quod  pertinet  ad 
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feudinn  illud.     But  as  the  inconveniences  which  at- 
tended the  practice  of  subinfeudation  continued,   an 
effectual  remedy  was  at  length  adopted  by  the  statute 
2/!!!!'66.'5oo.  ^"'^  emptores  terrarum,  18  Edw.  I.,  which,  reciting  the 
Dissert,  c.  2.    losscs  Sustained  by  the  great  lords,  enacted — Quod  de 
cetero  liceat  tinicuique  lihcro  hom'mi  terras  suas,  seu  tcne- 
menta  sua,  seu  partem  inde,  ad  voluntatem  suam  veudere : 
ita  tamen  quod  feojfatus  teneat  terram  illam,  seu  tenemen- 
tum  illud,  de  capitali  domino  feodi  illius,  per  eadem  servitia 
et  consuetudines  per  qu^e  feoffator  suus  ilia  prius  teimit. 
Ten.  161.         iQ.  Sir  Martin  Wright  observes  that  this  statute 
took  from  the  tenants   of  common  lords   the  feudal 
liberty  they  claimed,   of  disposing  of  part  of  their 
lands,  to  hold  of  themselves  ;  and  instead  of  it,  gave 
them  a  general  liberty  to  sell  all,  or  any  part,  to  hold 
of  the  next  superior  lord,  which  they  could  not  have 
done  before   without   consent.     But   neither  J/<r/'>7?rt 
Charta,  nor  the  statute  quia  emptores,  extended  to  the 
king's  immediate  tenants  ;  who  seem  to  have  been  so 
strictly  restrained  from  alienation  that  they  were  not 
permitted  to  dispose  of  their  lands,  even  to  their  eldest 
Vol.  i.  54.     sons.   Thus  it  appears  from  the  rolls  of  parliament,  that 
in   18  Edw.  I.  Gilbert  de  Humfraville  petitioned  the 
king  for  licence  to  enfeoff  his  eldest  son  and  his  wife, 
of  the  manor  of  Overton,  to  hold  of  the   said  Gilbert 
during  his  life,  and  after  his  death,  of  the  chief  lord, 
by  the  usual  services ;  to  which  the  king  answered, — 
Fitz.N.B.  175.  Jle:ff  non  vult  aliquam  medium,  et  ideo  non  concessit. 

11.  This  restraint  upon  the  king's  immediate  tenants 
is  supposed  to  have  been  indirectly  removed  by  the 
stat.  -De  Prerogativa  Regis,  17  Edw.  II.  c.  6.,  by  which 
it  was  declared  that  no  person  who  held  of  the  king 
Wright,  1G2.  in  capite,  by  military  service,  should  alien  the  greater 
part  of  the  land,  so  that  the  remainder  were  not  suffi- 
cient to  answer  his  services,  without  the  king's  licence; 
in  consequence  of  which  the  king's  consent  was  neces- 
ibid.  1C5,  sary  to  every  alienation  made  by  his  tenants  iti  capite. 
And  it  became  a  question,  whether,  if  such  tenant 
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aliened  without  licence,  the  land  was  not  forfeited  ;  or 
whether  the  king  should  only  seize  it,  by  way  of  dis- 
tress, till  a  fine  should  be  paid  for  the  contempt.  This 
was  settled  by  the  stat.  1  Edw.  III.  c.  12.,  by  which 
it  was  enacted  that  in  all  cases  of  alienation,  by  tenants 
in  capite,  the  king  should  not  hold  the  lands  as  forfeited,  Lords*  Report 
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but  should  have  a  reasonable  fine  in  Chancery  398. 403.  ' 

12.  It  remained  much  longer  a  doubt  whether  the  Wnght,  166. 
king's  tenants  might  have  aliened  any  part  of  their  lands, 

to  hold  of  themselves ;  as  the  tenants  of  inferior  lords 
might,  before  the  statute  quia  emptores.  But  such 
alienations  made  by  tenants  who  held  of  King  Hen.  II. 
or  other  kings  before  him,  were  at  length  made  good 
by  the  stat.  34  Edw.  III.  c.  15.  saving  to  the  king  his 
prerogative  of  the  time  of  his  grandfather,  and  of  his 
own  time. 

13.  Sir  M.  Wright  observes,  that  it  is  extremely  u. 
doubtful  what  prerogative  was  here  saved  to  the 
crown;  but  it  was  perfectly  clear  that  fines  for  alien- 
ation were  established  by  the  stat.  1  Edw.  III.,  and 
after  this  act.  Lord  Coke  says,  writs  of  quo  titulo  in- 
gressiis  est,  issued  from  the  Exchequer,  to  help  the  king 
to  his  reasonable  fine,  whereupon  the  feoffee  was  driven 
to  plead,  to  his  great  charge  and  trouble.  It  was 
therefore,  upon  conference  with  the  king's  officers, 
and  the  judges,  ordained, — seeing  the  king's  tenants 
could  not  alien  without  licence,  for  if  they  did,  they 
should  pay  a  fine, — that  for  a  licence  to  be  obtained, 
the  king  should  have  a  third  part  of  the  annual  value 
of  the  land,  which  was  holden  reasonable ;  if  the  alien- 
ation was  without  licence,  then  a  reasonable  fine,  by 
the  statute,  was  to  be  paid  by  the  alienee,  which  they 
resolved  to  be  one  year's  value. 

14.  Thus  continued  the  law  till  the  abolition  of 
military  tenures  by  the  stat.  12  Cha.  II.  c.  24.  which 
takes  away  all  fines  for  alienations,  seizures  and  par- 
dons for  alienations,  and  all  charges  incident  there- 
unto ;  saving  fines  for  alienation  due  by  the  customs 
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of  particular  manors  and  places;  so  that  all  freehold 
estates  became  thereby  alienable  without  licence  or 
fine. 

Different  kinds  15.  With  Tcspect  to  tlic  different  modes  of  alienation, 
or  rather  the  legal  evidences  of  the  transmission  of  real 
property,  they  are  called  the  common  assurances  of 
the  realm,  whereby  every  man's  estate  is  assured  to 
him,  and  all  controversies,  doubts,  and  difficulties  re- 
specting them  are  either  prevented  or  removed.  Of 
these  there  are  four  kinds:  i.  Deeds  or  matters  in 
pais,  which  are  assurances  transacted  between  two  or 
more  private  persons,  in  the  country ;  that  is,  accord- 
ing to  the  old  law,  upon  the  very  spot  or  piece  of 
land  to  be  transferred,  ii.  Matters  of  record  or  assu- 
rances transacted  only  in  the  king's  public  courts  of 
record,  iii.  Assurances  deriving  their  effect  from 
special  custom,  obtaining  in  some  particular  places ; 
and  relating  only  to  some  particular  specie^  of  pro- 
perty. IV.  A  devise  contained  in  a  person's  last  will 
and  testament,  which  does  not  take  effect  till  after  his 
death. 

Of  a  Deed.  IG.  A  dccd  is  a  writing  on  parchment  or  paper. 

Touch,  jO.  tit  1  -n        ■> 

sealed  and  delivered,  to  prove  and  testify  the  agree- 
ment of  the  parties  whose  deed  it  is,  to  the  things  ' 
therein  contained.  It  is  sometimes  called  a  charter, 
{charta,)  from  its  materials  ;  but  most  usually  when  ap- 
plied to  the  transactions  of  private  persons,  it  is  called 
a  deed  :  in  \jVitm,factinn,  because  it  is  the  most  solemn 
and  authentic  act  that  a  man  can  perform,  in  the  dis- 
posal of  his  property. 

17.  It  is  probable  that  every  alienation  of  land  was 
very  soon  accompanied  with  some  written  evidence; 
though,  in  the  time  of  the  Saxons,  a  legal  transfer 
might  be  made  of  lands  by  certain  ceremonies,  with- 
out any  charter  or  writing.  Thus,  Ingulphus  in  his 
History  of  the  Abbey  of  Croyland,  says — Coiiferehantur 
multa  jn'd'diu  nudo  verba,  absque  serijjto  vel  charta ;  taci- 
turn eum  domiui  g/adio,  galea,  vel  eoruu,  vel  eratera ;  et 
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plurima  te?ieme7ita  cum  calcari,  cum  str'igili,  cum  arcu ; 
et  nonnulla  cum  sagitta.  Deeds  or  charters  were  not- 
withstanding in  use  at  that  time.  These  were  gene- 
rally called  geivrite  or  writings ;  the  particular  deed, 
by  which  a  free  estate  might  be  conveyed,  was  called 
lamlhoc,  Uhellus  de  terra,  a  donation  or  grant  of  land;  MaJoxFormui. 
and  the  land  thus  granted  was  called  bocldand. 

18.  Upon  the  introduction  of  the  Norman  customs, 
the  solemn  and  public  delivery  of  the  possession,  in 
imitation  of  the  feudal  investiture,  became  essentially 
necessary  to  the  transfer  of  land ;  and  was  alone  suffi- 
cient for  that  purpose.  But  as  written  charters  con- 
stituted a  much  better  species  of  evidence  of  the  Diss«t.  c.  i. 
ao:reement ;  a  charter  or  deed,  in  imitation  of  the  hreve 
testatum  of  the  feudal  law,  was  usually  prepared  and 
executed,  and  delivered  to  the  purchaser,  at  the  same 

time  with  the  land.  But  the  increase  of  commerce 
and  wealth  having  introduced  a  greater  degree  of  re- 
finement of  manners,  agreements  and  conveyances  be- 
came more  complex,  which  produced  an  universal 
practice  of  reducing  them  into  writing:  still  lands 
might  have  been  transferred  by  a  verbal  contract  only, 
provided  it  was  attended  with  a  solemn  and  public 
delivery  of  the  possession,  till  the  latter  end  of  the 
reign  of  King  Charles  II. 

19.  Deeds  are  divided  into  two  sorts;  deeds  poll,  p."f  Pe!!'  „ 
or  cut  in  a  straight  line,  and  deeds  indented.  A  deed 
poll  is  not,  strictly  speaking,  an  agreement  between 
two  persons,  but  a  declaration  of  some  one  particular 
person,  respecting  an  agreement  made  by  him  with 
some  other  person.  Thus  a  feoffment  from  A.  to  B., 
by  deed  poll,  is  not  an  agreement  between  A.  and  B., 
but  rather  a  declaration  by  A.,  addressed  to  all  man- 
kind, informing  them  that  he  thereby  gives  to  B.  cer- 
tain lands  therein  described.  It  was  formerly  called 
charta  de  una  'parte,  and  usually  began  thus : — Sciant 
pi'cc.sente.s  et  f atari  quod  ego  A.  dedi,  c^'c,  and  now 
begins  in  these  words  : — Know  all  men  by  these  pre- 
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sents,  that  I.,  A.  have  given,  granted  and  enfeoffed, 
and  by  these  presents  do  give,  grant,  and  enfeoff,  &ic. 
Indenture.  20.  An  indenture  is  a  mutual  agreement  between 

"'  ^  '  *      two  or  more  persons,  whereof  each  party  has  usually  a 
part.     Formerly,  when  deeds  were  more  concise  than 
they  are  at  present,  it  was  usual  to  write  both  parts  on 
the  same  skin  of  parchment,  with  some  words,  or  let- 
ters of  the  alphabet  written  between  them,  through 
which  the  parchment  was  cut  in  acute  angles,  instar 
dentium,  from  which  they  acquired  the  name  of  inden- 
tures, or  deeds  indented ;  in  such  a  manner  as  to  leave 
half  the  word  on  one  part,  and  half  on  the  other. 
1.  Inst.  143. 6.      21.  Lord  Coke  says,  to  constitute  an  indenture,   it 
is  absolutely  necessary  that  the  paper  or  parchment  on 
which  the  deed  is  written  be  cut  indar  dentiiim,  on  the 
5.  Rep.  20.      top  or  side.     And  in  Stile's  case,  where  a  deed  was 
produced  as  an  indenture,  which  was  not  indented, 
beginning  with  the  words  hac  indentura,   it  was  ad- 
judged that  it  was  not  an  indenture,  although  it  was 
in  two  parts,  for  the  words  of  a  deed  cannot  make  it 
indented  ;  but  to  the  making  of  an  indenture,  there 
ought  to  be  a  manual  act  of  indenting  the  parchment 
or  paper. 

22.  The  practice  has  long  been  to  cut  the  first  skin 
of  parchment  on  which  an  indenture  was  written,  in 
4.  Bac.  Ab.  51.  an  uudulatiug  line.  It  is  said  by  Sir  H.  Gwillim,  that 
if  only  the  form  of  indenting  the  parchment  or  paper 
be  wanting,  this  is  not  material ;  for  it  might  even  be 
done  in  court,  and  therefore  no  exception  is  now  taken 
on  such  a  trifling  omission. 

23.  In  the  case  of  an  indenture,  there  ought  regu- 
larly to  be  as  many  copies  of  it,  as  there  are  parties : 
and  when  the  several  parts  are  interchangeably  exe- 
cuted by  the  several  parties,  that  part  or  copy  which 
is  executed  by  the  grantor,  is  usually  called  the  ori- 
ginal, and  the  rest  are  counterparts.  Though  of  late 
it  is  most  frequent  for  all  the  parties  to  execute  every 
part,  which  renders  them  all  originals.    But  a  counter- 
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part  of  a  deed  has  been  admitted  to  be  sufficient  Eyton  v.  Eyton, 

,  ,  ,  ,  Prec.  in  Cha. 

evidence  of  such  deed  ;   and  a  conveyance  decreed  na. 
accordingly. 

24.  If  there  happens  to  be  any  variance  between  the  Finch's  Law, 
indenture  and  counterpart,  it  shall  be  taken  as  the  deed 

of  the  grantor  is,  and  the  other  shall  be  intended  only 
the  misprision  of  the  writer. 

25.  All  deeds,  whether  deriving  their  effect  from  a  deed  trans- 

,,  ^     .     ,  n  fers  the    estate 

the  common  law,  or  the  statute  ot   uses,  except  a  without  the  as- 

feoffment,  do,   immediately  upon  their  execution  by  J^antel  '''^ 

the  grantors,  divest  the  estate  out  of  them,  and  put  it 

in  the  party  to  whom  the  conveyance  is  made,  though 

in  his  absence,  and  without  his  knowledge,   till  some  Gorton's  Case. 

disagreement  to  such  estate  appears. 

26.  This  doctrine  is  founded  on  the  principle  that  Thompson  v. 
the  assent  of  the  party  who  takes,   is  implied  in  all  20L  3  m^. " 
conveyances ;   1 .  Because  there  is  a  strong  intendment  ^^^* 

in  law,  that  it  is  for  a  person's  benefit  to  take  ;  and  no 
man  can  be  supposed  unwilling  to  that  which  is  for 
his  advantage.  2.  Because  it  would  seem  incongruous 
and  absurd,  that  when  a  conveyance  is  completely 
executed  on  the  grantor's  part,  the  estate  should  con- 
tinue in  him.  3.  Because,  if  the  operation  of  a  con- 
veyance was  allowed  to  be  in  suspense,  and  to  expect 
the  agreement  of  the  party  to  whom  it  was  made,  there 
would  be  an  uncertainty  of  the  freehold. 

27.  It  is  a  common  practice  for  persons  to  enter  Article  of 

.  •  .  Agreement. 

mto  an  article  of  agreement,  preparatory  to  the  exe- 
cution of  a  formal  deed,  whereby  it  is  stipulated  that 
one  of  the  parties  shall  convey  to  the  other  certain 
lands,  or  release  his  right  to  them,  or  execute  some 
other  disposition  of  them. 

28.  Aw  article  is  therefore  considered  as  a  memo- 
randum or  minute  of  an  agreement,  to  make  some 
future  disposition  or  modification  of  real  property. 
Such  an  instrument  will  create  a  trust  or  equitable 
estate,  and  a  specific  performance  of  it  will  be  decreed 
in  Chancery. 
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29.  Articles  are  usually  entered  into  for  the  pur- 
chase and  sale  of  lands ;  for  the  taking  and  granting 
cf  leases ;  for  making  mortgages,  and  settlements  on 
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ON 

1. 

I.  Sufficient 
parties. 


WnEx  it  became  usual  to  reduce  all  agreements 
into  writing,  the  following  circumstances  were  deemed 
necessary  to  a  deed: — i.  Sufficient  parties,  and  a 
proper  subject  matter,  ii.  A  good  and  sufficient  con- 
sideration. III.  Writing  on  paper  or  parchment,  duly 
stamped,  iv.  Words  sufficient  to  specify  the  agree- 
ment and  bind  the  parties,  legally  and  orderly  set 
forth.  V.  Reading,  if  desired,  vi.  Sealing  and  sign- 
ing, vir.  Delivery,  viii.  Attestation  by  witnesses. 
2.  The  first  circumstance  requisite  to  a  valid  deed 
is,  that  there  be  persons  able  to  contract  and  be  con- 
tracted with,  for  the  purposes  intended  by  the  deed, 
and  also  a  thing  or  subject  matter  to  be  contracted 
for ;  so  that,  in  every  deed,  there  must  necessarily  be 
a  grantor,  a  grantee,  and  a  thing  granted. 
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3.  All  those  who  have  any  estate,  right,  title,  or 
interest  whatever,  either  at  law  or  in  equity,  in  that 
which  is  the  subject  matter  of  a  deed,  must  neces- 
sarily be  parties  to  it,"  otherwise  their  estates  or  inte- 
rests will  remain  in  them.     All  those  who  are  intended 

to  take  an  immediate  estate  imder  a  deed  indented,  i  inst.  230.  t. 

•        1  1  '2?ii.a. 

must  also  be  parties  to  it,  but  a  person  may  take  an  2  imt.  673. 
estate  in  remainder,  by  a  deed  to  which  he  is  not  a 
party ;  and  when  the  person  to  whom  the  remainder 
is  limited,  enters  on  the  land,  he  then  becomes  bound 
to  perform  the  conditions  contained  in  the  deed. 

4.  In  a  deed  poll,  the  person  with  whom  the  agree- 
ment is  made  becomes,  in  fact,  a  party  to  it.     Thus,  Com. Dig.  Fait, 
if  A.,  by  deed  poll,  agrees  to  pay  a  sum  of  money  to 

B.,  an  action  may  be  maintained  by  B.  upon  it,  though 
he  be  a  stranger,  and  did  not  seal  it. 

5.  A  power  of  attorney  maybe  given,  in  a  deed  Unst.  52. 6. 
poll,  to  a  stranger,  to  make  livery  of  seisin ;  though  it 

was  formerly  held  that  such  a  power  could,  in  an  in- 
denture, be  only  given  to  one  of  the  parties  to  it. 

6.  With  respect  to  the  persons  who  are  capable  of  who  may  con- 

vey  by  deed. 

conveying  by  deed,  it  may  be  laid  down,  as  a  general 
rule,  that  all  those  who,  having  attained  the  age  of 
twenty-one  years,  are  of  sound  mind  and  understand- 
ing, and  not  under  the  power  of  others,  may  be  parties 
to,  and  bind  themselves  by,  deed. 

7.  Persons  who  are  blind,   deaf,  or  dumb,  or  both  Perk.  §25. 
deaf  and  dumb,  may  convey  by  deed  ;  if  it  appear 

that,  notwithstanding  those  disabilities,  they  are  capa- 
ble of  comprehending  the  nature  and  consequences  of 
a  deed,  and  can  express  their  meaning  by  writing 
or  signs. 

8.  By  the  common  law  the  king  can  only  grant  and  The  King. 
take  by  matter  of  record  ;  but,  by  a  modern  statute, 

the  late  king  and  his  successors  are  enabled  to  convey  Tit.  34. 
all  lands  purchased  with  their  privy  purse,  and  also  all 
such  estates  as  shall  come  to  them  by  escheat,  in  the 
same  manner  as  a  subject. 
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The  Queen.  9.  A  queen  coiisort  is  considered  as  a  feme  sole; 

she  may,  therefore,  be  party  to  any  species  of  deed, 
without  the  king;  and,  by  the  statute  39  &  40  Geo. 
III.  c.  88.  §  8.  a  queen  consort  is  enabled,  during  the 
joint  lives  of  the  king  and  such  queen,  by  deed  under 
her  hand  and  seal,  to  grant,  convey,  alien,  and  dispose 
of  any  manors,  &c.  which  shall  be  purchased  by,  or 
in  trust  for  her ;  or  which  shall  come  to,  or  devolve 
upon,  or  vest  in  her,  or  any  person  or  persons  in  trust 
for  her,  for  any  estate  of  inheritance  or  freehold,  as 
fully  and  effectually  as  if  she  were  sole  and  unmarried. 
By  the  ninth  section  the  like  power  is  given  to  all 
future  queens,  with  a  proviso  that  this  act  shall  not 
enable  any  queen  consort  to  dispose  of  any  palace 
belonging  to  the  king,  in  right  of  the  crown,  vested  in 
her  for  life ;  or  to  make  any  grant  but  such  as  she 
might  make  if  sole. 

Corporations.  10.  A  Corporation  sole,  as  a  bishop  or  parson,  may 
be  a  party  to  a  deed ;  and  although  a  corporation 
aggregate  is  said  to  be  invisible,  immortal,  and  to  exist 

1  Inst.  94.  /'.  only  in  supposition  of  law,  yet  such  an  artificial  body 
is  capable,  by  its  creation,  of  being  a  party  to  a  deed ; 
and,  in  many  cases,  of  acquiring  or  conveying  away 
r6al  property  by  deed.  But  a  dean,  without  his  chap- 
ter, a  mayor,  without  his  commonalty,  or  a  master  of 
a  college,  without  his  fellows,  cannot,  by  executing  a 
deed,  bind  the  corporation. 

1 1 .  All  lay  civil  corporations  may  alien  their  lands 
as  freely  as  individuals  ;  but  ecclesiastical  and  eleemo- 
synary corporations  are  restrained  by  statute  1  Eliz. 
c.  19.  and  13  Eliz.  c.  10.  from  every  mode  of  aliena- 
tion, except  that  of  leasing.  In  the  exercise  of  this 
power  they  are  placed  under  considerable  restrictions 

Ch.  5.  by  the  legislature,  of  which  an  account  will  be  given 

hereafter.  Incumbents  of  livings  are  however  permit- 
ted and  enabled,  by  the  statute  17  Geo.  III.  c.  53. 
and  21  Geo.  III.  c.  (jQ.  to  raise  money  by  mortgage 
for  repairing  or  building  houses.     And  by  the  statute 


10  Rep.  30. /^ 
ISid.  162. 
1  Ves.  &  B. 
22C.  244. 
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55  Geo.  III.  c.  147.  every  parson,  vicar,  or  other  in- 
cumbent of  any  ecclesiastical  benefice,  is  enabled  to 
exchange  parsonage  houses  and  glebe  lands,  with  the 
consent  of  the  patron  and  bishop,  for  other  houses  and 
lands ;  and  also  to  purchase  lands  to  be  annexed  to 
such  benefices  as  glebe  land  thereof;  and  by  mortgage 
of  their  tithes,  rents,  and  other  profits,  to  raise  money 
for  such  purchases. 

12.  With  respect  to  the  persons  who  are  incapable  who  are  inca- 
of  conveying  by  deed,   all  those  who  want  sufficient  veying." 
age  or  understanding,  to   dispose  of  their  property, 

and  also  several  others,  cannot  bind  themselves  by  the 
execution  of  a  deed. 

13.  All  deeds  entered  into  by  infants,  from  which  infants, 
no  apparent  benefit  can  arise  to  them,  are  either  abso- 
lutely void  or  voidable ;  that  is,   the  law  allows  the 
infant,  when  he  comes  of  age,  either  to  ratify  or  con- 
firm, or  else  to  avoid  them.     And  where  it  is  held  that 

the  deeds  of  infants  are  not  void,  but  voidable,  the 
meaning  is,  that  7W7i  est  faction  cannot  be  pleaded  to 
them,  because  they  have  the  form,  though  not  the 
operation  of  deeds  ;  they  are  not,  therefore,  void  on 
that  account,  without  shewing  some  special  matter  to 
render  them  so. 

14.  Whatever  an  infant  is  bound  and  compellable  to 
do  at  law,  the  same  shall  bind  him,  although  he  does 
it  without  suit :  therefore,  where  an  infant  reconveyed 
lands  which  had  been  mortgaged  to  his  father,  the 
mortgage  money  having  been  paid  ofi",  the  conveyance 
was  held  good. 

15.  A  person  conveyed  the  lands  in  question  to  Zouch  v.  Par, 
W.  Cooke  and  his  heirs,  by  way  of  mortgage :  Cooke  1794. 
afterwards  died,  leaving  J.  L.  Cooke,  an  infant,  his 

heir :  the  mortgage  money  was  paid  off",  and  the 
infant  joined  with  his  father's  executor  in  conveying 
the  mortgaged  premises  to  a  new  mortgagee.  It  was 
resolved  by  the  Court  of  King's  Bench,  that  the  infant 
was  bound  by   this   conveyance,  because  it  could 
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never  operate  to  his  prejudice,  and  he  was  compellable 
to  convey. 

16.  By  the  statute  17  Geo.  III.  c.  26.  it  is  enacted, 
that  all  contracts  for  the  purchase  of  any  annuity,  with 
an  infant,  shall  be  utterly  void  ;  any  attempt  to  con- 
firm the  same,  after  such  person  shall  have  attained 
the  age  of  twenty-one  years,  notwithstanding."* 

Marriage  con-        17.  A  fcmalc  bcino*  Capable  of  contracting:  a  mar- 
tract*  by  in.        .  ^        ^     .  ^ 

fanu.  riage  Jong  before  the  age  of  twenty-one  years,  it  has 

been  contended  that  she  ought  to  be  permitted  to  bind 
herself  by  the  other  parts  of  the  contract ;  for,  as  soon 
as  the  marriage  is  had,  the  principal  contract  is  exe- 
cuted, and  cannot  be  set  aside  ;  the  estate  and  capa- 
cities of  the  parties  are  altered  ;  and  the  children  born 
of  the  marriage  become  interested.  But  this  doctrine 
has  not  been  assented  to  by  the  Court  of  Chancery. 

canneii  V.  18.  Lord  Macclcsfield  has  said,  that  if  a  female 

iJuckle    2  P. 

Wms.  L'43.  infant,  on  a  marriage,  with  the  consent  of  her  guardians, 
should  covenant,  in  consideration  of  a  settlement,  to 
convey  an  inheritance  to  her  husband  ;  if  this  were 
done  in  consideration  of  a  competent  settlement,  equity 
would  execute  the  agreement,  although  no  action  would 
lie  at  law  to  recover  damages. 
Durnford  v.  19.  lu  a  casc  whcrc  a  bill  was  filed  for  a  specific 
106. '  '  '  execution  of  articles,  entered  into  by  a  female  infant, 
respecting  her  real  estate,  previous  to  and  in  consi- 
deration of  marriage.  Lord  Thurlow  is  reported  to 
have  said, — "To  decree  a  specific  performance  of  the 
articles,  the  Court  must  carry  the  principle  to  this 
length,  that  a  wife  making  a  wise  settlement  in  her 
infancy,  on  the  marriage,  without  any  estate  settled 
on  the  other  side,  is  bound  by  the  agreement ;  and 
that,  even  if  the  husband  had  died,  she  must  have 
been  bound.     I  cannot  think  an  infant,   only  cove- 

*  This  act  was  repealed  by  the  statute  53  Geo.  III.  c.  141.  except 
with  respect  to  annuities  granted  before  the  passing  of  that  statute ;  but  it 
contains  a  clause  respecting  infants,  similar  to  the  clause  in  the  repealed 
act. 
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nanting  as  to  her  estate,  can  be  bound.  If  she  is  so 
at  all,  it  must  be  by  reference  to  her  marriage. 
Nobody  has  yet  said  that  merely  by  its  being  upon 
marriage,  she  is  bound  ;  but  it  is  said  that,  upon  a 
competent  settlement,  she  would  be  bound.  I  think 
the  Court  should  not  go  into  the  competence  of  the 
settlement.  I  must  lay  down,  that  every  settlement 
shall  be  considered  as  good,  till  shown  to  be  frau- 
dulent. The  cases  have  not  gone  so  far,  nor  does 
my  opinion.  If  she  had  a  settlement  from  her  hus- 
band, and,  after  his  death,  she  had  taken  possession 
of  it,  I  think  she  would  be  bound  by  the  equity 
arising  from  her  own  act.  I  say  this  in  deference  to 
Cannel  V.  Buckle,  and  Harvey  v.  Ashley.  I  think  she  Ante,§  i7. 
is  not  bound,  unless  she  has  availed  herself  of  the 
settlement  of  the  husband.  In  this  opinion,  I  cannot 
say  the  whole  property  is  bound,  or  decree  the  articles 
to  be  specifically  performed." 

20.  Lord  Thurlow  adhered  to  this  opinion  in  the 
following  case  : 

A  bill  was  brought  on  behalf  of  the  infant  children  ^!°"sh  v. 

Clough, 

ol  the  marriage,  after  the  husband's  death,   ag-ainst  3  woodd. 453. 

Ills  widow,  praying  that  marriage  articles  might  be 

established  and  specifically  performed,  entered  into 

before  marriage  by  Patty  Clough,   the  widow,  while 

an  infant,  and  her  guardian,   for  settling  her  estate, 

and   lands   of  her   husband,    as   therein   mentioned. 

She,  by  her  answer,  insisted  that  she  had  done  nothing 

after  her  full  age  to  aflirm  the  articles,  therefore  that 

her  estates  were   not  thereby  bound  ;   waiving  any 

right  under  the  same  in  the  lands  of  her  late  husband. 

The  decree  declared  that  her  estate  was  not  bound 

by  the  marriage  articles ;  and  the  bill  was  dismissed 

without  costs. 

21.  It  follows  that  a  deed  executed  by  a  female  May  v.  Hoot, 
infant,  though  in  consideration  of  marriage,   does  not  «'i8. 
bind  her,  unless  she  assents  to  it  after  the  death  of  her 
husband.     The  acceptance  of  a  jointure  may,  at  first 

VOL.  IV.  c 
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Tit.  7.  c.  1.  sight,  appear  to  form  an  exception  to  this  rule.  But 
it  has  been  shown  that  a  woman  is  not  barred  of  dower 
by  a  jointure  in  consequence  of  any  agreement  of  hers, 
but  by  force  of  the  statute. 

22.  Lord  Hardwicke  has  said  that  a  female  infant 
may  enter  into  an  agreement,  before  marriage,  respect- 
ing her  personal  estate,  which  will  bind  her  :  for  such 
agreement  must  be  in  some  way  beneficial  to  her,  as 

iBro.R.iii.    otherwise  her  husband  would  be  entitled  to  it. 

23.  Though  a  male  infant  cannot  in  general  affect 
his  estate  by  any  deed  executed  by  him,  in  consider- 
ation of  marriage,*  yet  where  a  male  infant  married 
an  adult  female,  who  covenanted  that  her  estate  should 
be  limited  to  certain  uses,  he  was  held  to  be  bound 
by  such  covenant. 

Gfubv^Bro.        24.  A  male  infant  married  an  adult  female,   who 
R-  5-15.  covenanted  that  her  estate  should  be  settled  to  certain 

uses.  Upon  a  bill  filed  by  the  trustees  of  the  settle- 
ment, to  have  it  carried  into  execution  by  the  husband 
and  wife,  the  husband  insisted  that,  being  an  infant 
when  he  executed  the  settlement,  he  was  not  bound 
by  it.  Lord  Thurlow  said,  if  a  woman  before  mar- 
riage conveys  her  property,  and  agrees  to  settle  her 
general  expectations,  when  they  shall  fall  in,  and  this 
be  done  without  any  fraud  upon  the  intended  husband, 
such  an  agreement  must  be  executed  ;  and  the  husband, 
when  of  age,  must  answer  for  her  contract.  It  was 
not,  therefore,  necessary  to  discuss  the  other  question, 
how  far  the  infant  husband  could  be  bound  by  his  own 
contract ;  for  he  went  upon  the  covenant  of  the  wife, 
who  was  adult.  The  husband's  covenant  operated  no 
more  than  to  show  his  concurrence,  and  to  take  away 
every  imputation  of  fraud  from  the  transaction. 

Infant  Trustees  t-»         i  a  •     •  i        i 

may  convey.  2o.  J3y  tlic  statutc  7  Auu.  c.  19.  it  IS  cuactcd,  that 


*  Vide  Hollingshead  v.  Hollingshead,  cited  2  P.  Wms.  229.,  where 
a  covenant  by  a  male  infant,  to  execute  a  power  of  appointing  a  jointure, 
was  held  p;ood. 
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all  infant  trustees  and  mortgagees  shall  be  compelled 

to   make   such   conveyances   and  assurances   as  the 

Court  of  Chancery  or  Exchequer  shall  direct ;  which 

shall  be  as  good  and  effectual  in  law,  as  if  the  said 

infants  were  of  full  age.     But  in  such  cases  the  neces-  lo  Ves.  554. 

sary  costs  of  the  infant  will  be  allowed  by  the  Court. 

26.  It  is  now  settled  that  this  act  only  extends  to  Att.Gen.  v. 
those  cases  where  infants  are  bare  trustees  for  the  r.  22". '4*22. 
cestui  que  trust, ^  and  bound  to  convey  to  them ;   not 

to  cases  where  there  are  any  particular  trusts  to  be 
executed. 

27.  It  was  formerly  held  that  neither  an  idiot  nor  a  idiots  and  Lu- 
lunatic  could  avoid  his  own  deed.  It  is  however  now  iVnst.  247. «. 
settled,  that  idiots  are  incapable  of  binding  themselves  Je°chrr"/i6. 
by  deed ;  and  also  lunatics,  unless  they  agree  to  such  *^-  ^'• 

deed  upon  recovering  their  understanding  ;   and  that 

the   heir  of  an  idiot  or  lunatic  may   avoid  a  deed 

executed  by  him,  by  pleading  his  disability.     But  if 

an  idiot  or  lunatic  makes  a  feoffment,   and  delivers  infra,c.4. 

seisin  in  person,  it  is  not  absolutely  void,  but  only 

voidable. 

28.  By  the  statute  4  Geo.  II.  c.  10.  idiots,  lunatics, 
and  generally  all  persons  who  are  non  compos  mentis, 
or  their  committees,  being  trustees  or  mortgagees,  are 
compellable  to  convey,  under  the  direction  of  the 
Court  of  Chancery,  the  estates  of  which  they  are 
seised  as  trustees  or  mortgagees  only ;  and  all  such 
conveyances  are  declared  to  be  good  and  valid.  And 
by  the  statute  43  Geo.  III.  c.  75.  §  1.  the  Courts  of 
Chancery  of  England  and  Ireland  are  enabled  to 
order  the  freehold  and  leasehold  estates  of  lunatics  to 
be  sold,  or  charged  and  incumbered  by  way  of  mort- 
gage, or  otherwise,  for  the  purpose  of  raising  such  vide  59  Geo. 
sums  of  money  as  shall  be  necessary  for  payment  of 

the  debts,  and  for  performing  the  engagements  of  such 

*  The  infant  heir  of  a  provisional  Eissignee,  under  the  Bankrupt  Acts,  is 
a  trustee  within  the  meaning  of  this  statute.— Ex-paite  Carter,  5  Modd.  8 1 . 

C2 
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persons ;  and  to  order  the  committee  or  committees  of 
the  estate  of  such  persons  respectively,   to  execute 
proper  conveyances  of  such  estate. 
Married  29.  All  dccds  cxccutcd  by  married  women,  except 

Women,  ,  *^  *. 

iinst.  42. 6.  a  queen  consort,  for  the  purpose  of  conveying  their 
estates,  are  absolutely  void  at  law,  not  merely  void- 
able. They  are  also  void  in  equity ;  and  no  act  of 
the  wife,  after  the  death  of  her  husband,  except  in 

Infra  c.  5.  the  casc  of  a  lease,  will  in  general  operate  as  a  con- 
firmation of  them. 

Drybutter  v.        30.  A  luisbaud  and  wife  made  a  mortgage  of  a  share 

Bartholomew,      .i-ivT-r>-  i-i  i  r     i  •  r 

2P.wms.  127.  m  the  JNew  Kiver,  which  was  the  estate  oi  the  wite, 
by  a  demise  for  1000  years,  by  deed.  Upon  the 
death  of  the  husband,  the  wife  received  the  profits, 
and  paid  the  interest  of  the  mortgage.  But  she  was 
held  not  to  be  bound. 

31.  The  acknowledgment  of  a  deed  executed  by 
a  woman  during  her  marriage,  after  the  death  of  her 
husband,  may,  however,  in  some  cases,  amount  to  a 
redelivery  of  it,  and  so  render  it  valid. 

GooHright  V.         32.  A  man  and  his  wife  being  entitled  to  the  re- 

Straph.in,  .  r-i  '"i  i*i  •ci  it 

cowp.  201.  version  of  a  house,  in  right  ot  the  wile,  by  deed 
executed  by  the  husband  and  wife,  conveyed  it  to  a 
person,  by  way  of  mortgage.  After  the  death  of  the 
husband,  the  wife,  by  three  different  papers  under 
her  hand,  acknowledged  the  mortgage.  It  was  held 
by  the  Court  of  K.  B.  that  these  papers  were  equiva- 
lent to  a  redelivery  of  the  deed. 

Hob.  225.  33.  By  the  custom  of  London,  and  of  several  other 

cities,  a  married  woman  may  bind  herself  by  a  deed 
enrolled ;    being   privately   examined.     This  custom 

34&35H.VIII.  was  confirmed  in  the  reign  of  Henry  VIII.  by  a 
positive  statute. 

34.  A  married  woman  may  execute  a  naked  authority, 
and  a  power  to  convey  lands  is  now  frequently  given  to 

Vide  infra,       r^  married  woman,  by  means  of  a  conveyance  to  uses. 

1  Inst.  132.  b.      35.  If  a  husband  abjures  the  realm,  or  is  banished, 

3  p."wmj.^*37  he  is  thereby  become  civilitcr  mortuus ;  his  wife  is 
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considered  as  a  feme  soie ;  and  may  act  in  all  things 
as  if  her  husband  were  naturally  dead. 

36.  Persons  attainted   of  treason,  felony,  or  pra-  Persons  at- 
viunire,  are  incapable  of  conveying  away  their  estates  ''""'^ " 
by  deed,  or  otherwise,  from  the  time  when  the  offence 

was  committed.     For  any  conveyance  by  them  sub-  iinst.390. 6. 
sequent  to  that  event  would  tend  to  defeat  the  king 
of  his  forfeiture,  and  the  lord  of  his  escheat. 

37.  By  the  common  law,  all  persons  whatever  may  who  may  be 
be  grantees  in  a  deed,  because  it  is  supposed   to  be  2""""- 

for  their  benefit.     But  infants,  married  women,  and  1  inst.  2. c. 26. 
persons   of  insane   memory,   may    disagree   to   such 
deeds,   and  waive  the  estates  thereby  conveyed   to 
them  ;  as  will  be  shown  hereafter. 

38.  An  alien  may  be  grantee  in  a  deed,  though  he  Wem- 
cannot  hold  the  land ;  for  upon  office  found  the  king 
shall  have  it  by  his  prerogative.     If  an  alien  be  made 

a  denizen,  he  then  becomes  capable  of  holding  lands 
purchased  after  his   denization.     But  it  seems,   that  Gold*.  29. 
if  an  alien  purchases  land,  and  before  office  found,  the 
king  makes  him  a  denizen  and  confirms  his  estate,  the 
confirmation  will  be  good. 

39.  If  a  man  commits  felony,  afterwards  purchases  iinst.2. 6. 
land,  and  after  is  attainted,  he  had  capacity  to  pur- 
chase, but  not  to  hold  it ;  for  the  lord  of  the  fee  shall 

have  it  by  escheat.     If  a  man  be  attainted  of  felony, 

yet  he  hath   capacity  to   purchase  to  him  and  his 

heirs ;  but  he  cannot  hold  it,  for  in  tliat  case  the  king 

shall  have  it  by  his  prerogative,  and  not  the  lord  of  Pi"i^*«  "«f. 

the  fee,  because  a  man  attainted  has  no  capacity  to 

purchase  ;  being  civiliter  mortuus,  except  for  the  benefit 

of  the  king. 

40.  A  wife   cannot  by  the  common  law  be  the  im-  iin«- 112.  a. 
mediate  grantee  of  her  husband ;  but  she  may  take 

an  estate  from  him  through  the  medium  of  the  statute 
of  uses.     Thus  a  man   may  covenant  with  others  to  Tit.  11.  c.  3. 
stand  seised  to  the  use  of  his  wife ;  or  make  a  feoflf- 
ment,  or  other  conveyance,  to  the  use  of  his  wife, 


22  Title  XXXII.     Deed,     Ch.  ii.  41—44. 

Conveyances  to       41    In  consequence  of  tlic  several  statutes  asfainst 

charitable  uses.  _  ^  _  ^ 

mortmain,  all  corporations,  whether  lay  and  civil,  or 

religious  and  eleemosynary,  have  for  a  long  time  been 
7&8Wm.in.  incapable  of  taking  lands  by  deed,  without  an  express 
iwoodd.  494.  and  positive  licence  from  the  Crown.*     But  as  these 

statutes  did  not  extend  to  charitable  uses,  lands  might 

still  be  given  for  the  maintenance  of  a  school,  hospital, 

or  other  purpose  of  that  nature. 

42.  To  restrain  the  abuses  arising  from  an  unlimited 

power  of  conveying  lands  to  charitable  uses,  it  was 
'  enacted  by  the  statute  9  Geo.  2.  c.  36.  that  no  lands 

or  tenements,  or  money  to  be  laid  out  thereon,  shall 
Highmore  on    |^g   p-iyen  for,    or  charocd   with,   any  charitable  use 

Mortmain.  o  '  o  '  j 

Grieves V. Case,  whatever,  uulcss  such  gift  be  made  by  deed  indented, 

2  Cox  R.  301.  ,1111.  1-,  P 

Doe  V.  Water-  scalcd,  and  delivered  m  the  presence  of  two  or  more 
mI.  149."  credible  witnesses,  twelve  calendar  months  at  least, 
before  the  death  of  the  donor,  or  grantor,  including 
the  days  of  the  execution  and  death,  and  be  enrolled 
in  Chancery,  within  six  calendar  months  next  after 
the  execution  thereof;  and  unless  the  same  be  made 
to  take  effect  in  possession,  for  the  charitable  use 
intended,  immediately  from  the  making  thereof,  and 
be  without  any  power  of  revocation,  reservation,  trust, 
condition,  limitation,  clause,  or  agreement  whatso- 
ever for  the  benefit  of  the  donor,  or  grantor,  or  of  any 
person  or  persons  claiming  under  him ;  and  that  all 
other  gifts  shall  be  void. 
Att.  Gen.  v.         43.  Thcrc   is,  however  an  exception  in  this  act, 

Tancrcd,  •        r  pi  ...  i-n  j 

1  Eden.  10.  m  favour  of  the  two  universities,  their  colleges,  ana 
the  colleges  of  Eton,  Winchester,  and  Westminster  ; 
with  this  proviso,  that  no  college  shall  be  at  liberty 
to  purchase  more  advowsons  than  are  equal  in  number 
to  one  moiety  of  the  fellows  and  students  upon  their 
respective  foundations. 

II.  considera-        44.  At  commou  law  a  consideration  was  not  essen- 

tion. 

*  Sir  ^V.  Blackstone  says,  that  even  a  licence  from  the   Crown  is  not 
in  all  cases  sufficient.     1  Comm,  479. 
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tially  necessary  to  the  validity  of  a  deed.  Thus  in 
Plowden  it  is  said  arguendo  that,  by  the  law  of  Eng-  308. 
land,  there  were  two  ways  of  making  contracts  for 
lands  or  chattels  ;  the  one  by  words,  the  other  by 
writing :  and  because  words  were  often  spoken  inad- 
visedly, and  without  deliberation,  the  law  had  pro- 
vided that  a  contract  by  words  should  not  bind 
without  consideration.  But  where  the  agreement  Bac.  Read.  13. 
was  by  deed,  there  was  more  time  for  deliberation ; 
for  which  reason  deeds  were  received  as  a  lien  final 
to  the  party,  and  were  adjudged  to  bind  him,  without 
examining  upon  v/hat  cause  or  consideration  they 
were  made. 

45.  Thus,  in  17  Edw.  IV.  where  a  person  promised  Year  Book. 
by  deed  to  give  another  twenty  pounds,  it  was  held  17  Ed.  4. 4. 6. 
that  an  action  of  debt  lay  upon  the  deed ;  and  that  2  Atk.  i^q. 
the  consideration   was   not   examinable ;    for  in  the 

deed  there  was  a  sufficient  conderation,  namely,  the  3  Burr.  lero. 
will  of  the  party  who  made  the  deed.     A  doctrine  iote."" 
which  has  been  assented  to  in  modern  times. 

46.  It  should  however  be  observed,  that  though  a 
deed  entered  into  without  any  consideration  is  valid 
at  law,  between  the  parties ;  yet  in  many  cases  it  is 

void  as  to  strangers.     It  may  therefore  be  laid  down  infra, c.  26. 
generally,  that  a  consideration  is  necessary  to  render 
a  deed  valid  against  all  persons. 

47.  The  Court  of  Chancery  will  not  lend  its  aid 
to  carry  a  deed  into  execution,  unless  it  is  supported 

by  some  consideration.     For  "  equity  is  remedial  only  Treat,  of  Eq. 

to  those  who  come  in  upon  an  actual  consideration. 

So  that  although  a  voluntary  conveyance,  which  is  Osgood  y. 

1     .        1  .  .  ,•!  •  •  •  Stroud,  2  P. 

good  m  law,  is  sufficient  likewise  in  equity ;  yet  a  Wms.  245. 
voluntary  defective  conveyance,  which  cannot  operate  vide"iuf)^,' 
at  law,  is  not  helped  in  equity,  in  favour  of  a  bare  '^'  ^^" 
volunteer  ;  where  there  is  no  consideration  expressed 
or  implied." 

48.  There   must   be  not  only   a   consideration   in  Treat,  of  Eq. 

.   p      "^  .  B.  i.e.  5.  §  3. 

equity,  as  a  motive  for  relief,  but  it  must  be  a  stronger 
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consideration  than  what  is  on  the  other  side.     For  if 

it  is  only  equal,  then  the  balance  will  incline  neither 

Goodwin  V.      way,  and  the  Court  will  not  interfere.     Thus,  where 

Goodkvin,  ''  .  •  ^  •  r 

1  cha.  R.  173.  thcrc  are  two  conveyances,  without  consideration,  ot 
the  same  lands  ;  the  Court  of  Chancery  will  not 
relieve  the  latter  against  the  former :  so  that  in  such 
case  he  who  has  the  legal  estate  will  hold  it. 

49.  There  are  some  deeds  deriving  their  effect  from 
the  statute  of  uses ;  namely,  a  bargain  and  sale,  and 

infra,c.9&io.  a  covciiaut  to  staud  seised  to  uses;  to  the  first  of 
which  a  pecuniary  consideration,  and  to  the  second 
a  good  consideration,  is  absolutely  necessary  ;  other- 
wise they  are  void. 

Different  kinds  50.  Considerations  are  of  two  kinds,  civil  and  moral : 
The  first,  which  is  usually  called  a  valuable  considera- 
tion, is  money,  or  any  other  thing  that  bears  a  known 
value.  Marriage  also  forms  a  valuable  consideration. 
The  second,  which  is  called  a  good  consideration, 
arises  from  an  implied  obligation  ;  such  as  that  which 
subsists  between  a  parent  and  child  ;  for  children  are 
considered  in  equity  as  creditors,  claiming  a  debt, 
founded  on  the  moral  obligation  of  the  parent  to  pro- 
vide for  his  child.  The  love  and  affection  which  a 
man  is  naturally  supposed  to  bear  to  his  brothers  and 
sisters,  nephews  and  nieces,  and  heirs  at  law;  and 
the  desire  of  preserving  his  name  and  family,  are  also 
held  to  be  good  considerations. 

51.  The  payment  of  a  man's  debts  is  deemed  a  good 
consideration  ;  as  every  man  is  under  a  moral  obliga- 
tion of  satisfying  his  lawful  creditors.  But  considera- 
tions wdiich  are  against  the  policy  of  the  law,  the 
principles  of  justice,  or  the  rules  of  morality,  are 
Infra,  c.  26.  utterly  void  ;  it  being  a  rule  both  of  law  and  equity, 
that,  e.r  turpi  contractu  actio  non  oritur. 

Treat,  of  Eq.        52.  A  Consideration  is  either  exorcss  or  implied.  An 
B.  I.e.  5.^  1.  .  -  .        ,  /  .         ^   .     , 

express  consideration  is  where  the  motive  or  induce- 
ment of  the  parties  to  a  deed,  is  distinctly  declared. 
A  consideration  is  implied  where  an  act  is  done  or 
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forborne  at  the  request  of  another,  without  any  ex- 
press stipulation;  in  which  case  the  law  presumes  an 
adequate  compensation  for  the  act  of  forbearance,  to 
have  been  the  inducement  of  the  one  party,  and  the 
undertaking  of  the  other. 

53.  The  third  circumstance  necessary  to  a  deed  is,  '"•'"^"^'"s- 
that  it  be  written  or  printed  on  paper  or  parchment ; 
although   it   may  be  in  any  language   or   character  i  ^"»t- 229. «. 
whatever.     If  it  be  written  on  stone,  board,   linen, 
leather,  or  the  like,  it  is  no  deed.     Wood  and  stone,  2  Cd»«.  297. 
says  Sir  W.  Blackstone,  may  be  more   durable,  and 

linen  less  liable  to  erasures  ;  but  writing  on  paper  or 
parchment  unites  in  itself,  more  perfectly  than  in  any 
other  way,  both  these  desirable  qualities  ;  for  there  is 
nothing  else  so  durable,  and  at  the  same  time  so  little 
liable  to  alteration :  nothing  so  secure  from  alteration, 
that  is  at  the  same  time  so  durable. 

54.  All  the  matter  and  form  of  a  deed  must  be  Touch.  54. 
written  before  the  sealing  and  delivery  of  it.     For  if 

a  man  seals  and  delivers  an  empty  piece  of  parchment 
or  paper,  though  he  at  the  same  time  give  directions 
that  an  agreement  shall  be  WTitten  above,  which  is 
accordingly  done,  yet  it  is  not  a  good  deed. 

^5.  The  blanks  in  a  deed  may,  however,  if  not  very 
material,  be  filled  up  after  its  execution. 

56.  A  deed  of  revocation,  and  a  new  settlement  Pa«t  ▼•  Paget, 
made  by  that  deed ;   though   after   the   sealing   and  Doe  v.  eing-' 
execution  thereof,  blanks  were  filled  up,  and  not  read  AiT.'fi/i"" 
again  to  the  party,  or  resealed  and  executed ;  was 

held  good. 

57.  A  deed  must  also  have  the  regular   stamps  re-  Proper  stamps. 
quired  by  the  several  statutes  made  for  that  purpose, 
otherwise  it  cannot  be  given  in  evidence.     It  should, 
however,  be  observed,  that  the  laws  which  require  all 

deeds  to  be  stamped  do  not  prevent  their  legal  efiect  Feame's  Post. 
and  operation,  but  only  suspend  their  being  pleaded, 
or  given  in  evidence,  or  admitted  in  any  court  to  be 
good,  useful,  or  available,  till  the  duty  and  penalty  be 
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paid,  and  the  deed  properly  stamped.     The  omission 
of  the  stamps  in  the  first  instance,  is  therefore  im- 
material, if  the  deed  be  afterwards  duly  stamped. 
IV.  Sufficient         58.  The  fourth  circumstance  neccssarv  to  a  deed  is 

words.  -^ 

that  there  be  words  sufficient  to  specify  the  agree- 
ment, and  bind  the  parties,  legally  and  orderly  set 
forth.  That  is,  there  must  be  words  sufficient  to 
signify  the  terms  and  conditions  of  the  agreement,  and 
to  bind  the  parties  ;  which  sufficiency  must  be  left  to 
the  law  to  determine. 
1  Inst.  6.  a.  59^  Ancient  deeds  were  extremely  short,  and  suited 

to  the  simplicity  of  the  times ;  but  when  deeds  grew 
more  complicated,  it  became  customary  to  divide 
them  into  several  formal  parts  :  and  although  it  is  not 
absolutely  necessary  that  a  deed  should  be  divided  in 
this  manner,  provided  there  are  sufficient  words  to 
show  the  meaning  and  intention  of  the  parties ;  yet 
as  these  formal  and  orderly  parts  are  calculated  to 
convey  that  meaning  in  the  clearest,  most  distinct, 
and  effectual  manner  ;  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is 
prudent  not  to  depart  from  them  ;  without  good  reason, 
or  urgent  necessity. 

60.  These  formal  and  orderly  parts  are,  1.  The  pre- 
mises, which  contain  all  that  part  preceding  the  haben- 
dum :  that  is,  the  date,  the  parties'  names  and  descrip- 
tions, the  recital,  the  consideration  and  receipt  thereof, 
the  grant,  the  description  of  the  things  granted,  and 
the  exception,  if  any.  2.  The  habendum,  which  de- 
clares what  estate  or  interest  is  granted,  though  that 
may  be  also  done  in  the  premises.  But  the  descrip- 
tion of  the  things  granted  need  not  be  repeated  in  the 
habendum,  as  it  is  sufficient  that  they  are  described  in 
the  premises.  3.  The  tenendum,  which  was  formerly 
used  to  express  the  tenure  by  which  the  estate  granted 
was  to  be  held  ;  but  since  all  freehold  tenures  have  been 
converted  into  socage,  the  tenoidum  is  of  no  further  use, 
and  is  therefore  joined  to  the  habendum.     4.  The  red 
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dendum,  which  is  that  whereby  the  grantor  reserves 
some  new  thing  to  himself,  out  of  what  he  had  granted 
before.  5.  The  condition,  which  has  been  treated  of  Tit.  13. 
in  a  former  title.  6.  The  warranty,  which  is  described 
by  Lord  Coke  to  be  "a  covenant  real  annexed  to  iinst. 365.0. 
lands  or  tenements,  whereby  a  man  and  his  heirs  are 
bound  to  warrant  the  same ;  and  either  upon  voucher, 
or  judgment  in  a  warrantia  charter,  to  yield  other  lands 
and  tenements,  to  the  value  of  those  that  shall  be 
evicted  by  a  former  title  ;  or  else  may  be  used  by  way 
of  rebutter.  7.  The  covenant,  which  is  an  agreement 
by  which  one  of  the  parties  obliges  himself  to  do 
something  beneficial  to,  or  abstain  from  something, 
which,  if  done,  might  be  prejudicial  to  another  of  the 
parties.  8.  The  conclusion,  which  mentions  the  exe- 
cution, and  the  date,  either  expressly  or  by  reference 
to  the  beginning. 

61.  The  fifth  circumstance  necessary  to  a  deed  is,  v.  Reading,  if 

.         .  .  required. 

that  it  be  read,  if  any  of  the  parties  require  it;  if  not,  Manser's  case, 
the  deed  will  be  void,  as  to  the  party  requiring  it  to  Tiiwow^ood's 
be  read.     If  a  person  can,  he  should  read  it  himself;  shuiter's  case, 
if  he  be  blind  or  illiterate,  some  other  should  read  it  ^nM^'skin". 
for  him.     If  it  be  read  falsely,  it  will  be  void,  at  least  159. 

,  1  .  2  Atk.  327. 

for  so  much  as  was  misread,  unless  it  be  agreed  by 
collusion,  that  the  deed  should  be  read  falsely,  on  pur- 
pose to  make  it  void ;  for  in  such  case  it  will  bind  the 
fraudulent  party. 

62.  The  sixth  circumstance  required  is,    sealing,  vi.  SeaHngand 

signing. 

and,  in  most  cases,  signing.  Upon  the  establishment  2  Com.  306. 
of  the  Normans  in  England,  the  practice  of  authen- 
ticating all  written  instruments  by  waxen  seals  only, 
was  introduced  ;  and  in  the  reign  of  Edw.  I.  every 
freeman,  and  such  of  the  most  substantial  villeins  as 
were  fit  to  be  put  upon  juries,  had  their  particular 
seals. 

63.  Sealing  alone  was  sufficient  to  authenticate  a 
deed  till  the  reign  of  King  Charles  II.  and  is  still  abso- 
lutely necessary  ;   for  no  written  agreement  is  consi- 
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Perk.§  130.  flered  as  a  deed  unless  it  be  sealed.  Biitif  a  stranger 
seal  an  instrument  by  the  allowance,  or  the  command- 
ment precedent,  or  agreement  subsequent,  of  the  person 
who  is  to  seal  it,  that  is  sufficient.  Therefore  if  another 
man  seal  a  deed  of  mine,  and  I  take  it  up  after  it  is 
sealed,  and  deliver  it  as  my  deed,  this  is  said  to  be  a 
good  agreement  to,  and  allowance  of,  the  sealing,  and 
so  a  good  deed.  So  if  the  party  seal  the  deed  with  any 
seal  beside  his  own,  or  with  a  stick,  or  any  thing  else, 
it  is  equally  good. 
§  ^^^'  64.  Perkins  says,  it  is  not  requisite  that  there  be 

for  every  grantor,  &c.  who  is  named  in  the  deed,  a 
several  piece  of  wax  ;  for  one  piece  of  wax  may  serve 
for  all  the  grantors,  &c.  which  are  named  in  the  deed, 
if  every  one  of  them  put  his  seal  upon  the  same  piece 
of  wax,  or  if  another  do  so  for  them,  if  the  words 
of  the  deed  imply  so  much  ;  that  is,  if  it  be  said  in  the 
deed,  in  cnjiis  rci  testimonium  sigilla  nostra  apposuimus, 
or  words  to  that  effect. 

0)5.  One  of  the  incidents  to  every  corporation,  is  to 
have  a  common  seal  to  authenticate  their  proceedings, 
and  to  prove  that  what  is  done  is  the  act  of  the  cor- 
porate society.  But  Lord  Holt  says,  that  if  a  person, 
Anon.  12.  pretending  to  be  mayor  of  a  corporation,  puts  the  cor- 
poration seal  to  a  deed,  yet  it  is  not  by  that  the  deed 
of  the  corporation. 

QQ.  By  the  statute  29  Cha.  II.  c.  3.  usually  called 
the  statute  of  frauds,  it  is  enacted,  "  That  all  leases, 
estates,  interests  of  freehold,  or  terms  for  years,  or 
any  uncertain  interest  of,  in,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  or 
created  by  livery  of  seisin  only,  or  by  parol,  and  not 
put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect 
of  leases  and  estates  at  will  only  ;  and  shall  not,  either 
in  law  or  equity,  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect."     By  the  2d,  section. 
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leases  for  three  years,  whereupon  the  rent  reserved 
amounts  to  two  thirds  of  the  full  improved  value  are 
excepted.  And  by  the  3d.  section,  it  is  enacted  "That 
no  leases,  estates,  or  interests,  either  of  freehold  or 
terms  for  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest  of,  in,  to,  or  out  of 
any  messuages,  &c.  shall  be  assigned,  granted,  or  sur- 
rendered, unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting  or  surren- 
dering the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law." 

67.  A  person  may  appoint  another  to  be  his  attorney  Fromin  v. 

1  J      •  i       J    r        1  •  U     ^    ■  1  Small.Stra. 

to  seal  and  sign  a  deed  for  him ;  but  in  such  a  case  705. 

the  deed  must  be  executed  in  the  name  of  the  principal.  2  Ls"  1*42."  *' 

If  that  be  done,  it  matters  not  in  what  form  of  words 

such  execution  is  denoted,  by  the  signature  of  the 

names.     The  power   of  attorney  is  now  frequently 

annexed  to  the  deed. 

68.  The  seventh  circumstance  necessary  to  a  deed  vn.  DeUvery. 
is,  that  it  be  delivered  by  the  party  himself,  or  by  his  coddard's  case, 
certain  attorney.     For  a  deed  only  takes  effect  from  isalk.4'()3.' 
its  delivery  ;  and  if  the  date  be  a  false  or  impossible 

one,  the  delivery  ascertains  the  time  from  which  it 
takes  effect. 

69.  If  another  person  seals  the  deed,  yet  if  the  Perk.  §130. 
party  delivers  it,  he  thereby  adopts  the  sealing,  and 

(says  Sir  W.  Blackstone),  by  a  parity  of  reason,  the  2  Com.  07. 
signing  also,  and  makes  them  both  his  own.  This 
doctrine  does  not  appear  reconcileable  with  the  statute 
of  frauds,  which  indirectly  requires  that  all  deeds 
should  be  signed  by  the  party  himself,  or  his  agent 
lawfully  authorized.  And  the  universal  practice  is, 
for  the  party  to  sign  the  deed,  and  to  acknowledge 
the  seal  as  his. 

70.  The  deed  of  a  corporation  does  not  need  any 
delivery  ;  for  the  apposition  of  their  common  seal 
gives  perfection  to  it,  without  any  further  ceremony. 

But  it  has  been  held  in  a  modern  case,  that  though  wiinfot^sEast', 

360. 


30 


1  Inst.  36.  a. 
9  Rep,  136. 


Shelton's  case, 
Cro.  Eliz.  7. 


Toueh.  57. 


Perk.  §  154. 
Touch.  60. 
1  Inst.  48.  h. 
Stephens  v, 
Elliot,   Cro. 
Eliz,  484. 
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the  affixing  of  the  common  seal  to  a  deed  of  con- 
veyance of  a  corporation  be  sufficient  to  pass  the 
estate  without  a  formal  delivery,  if  done  with  that 
intent ;  yet  it  had  no  such  effect,  if  the  order  for  affix- 
ing the  seal  was  accompanied  with  a  direction  to  their 
clerk  to  retain  the  conveyance  in  his  hands  till  ac- 
counts were  adjusted  with  the  purchaser. 

71.  The  usual  mode  of  delivering  a  deed  is  to  take 
it  up  and  say,  "I  deliver  this  as  my  act  and  deed."  But 
a  deed  may  be  delivered  without  words ;  so  a  deed 
may  be  delivered  by  words,  without  any  act  of  de- 
livery, as  if  the  writing  lies  upon  the  table,  and  the 
feoffor  says  to  the  feoffee,  Go  and  take  up  the  said 
writing,  it  is  sufficient  for  you  ;  or.  It  will  serve  your 
turn ;  or,  Take  it  as  my  deed,  or  the  like  words  ;  it  is 
a  sufficient  delivery. 

72.  A  lessee  for  years  granted  his  term  by  deed, 
and  sealed  it  in  the  presence  of  the  grantee  and  several 
other  persons.  The  deed  at  the  same  time  was  read, 
but  not  delivered  ;  nor  did  the  grantee  take  it,  but  it 
was  left  behind  in  the  same  place.  The  opinion  of 
all  the  judges  was,  that  it  was  a  good  grant ;  for  the 
parties  came  for  that  purpose,  and  performed  all  that 
was  requisite  for  the  perfecting  of  it,  except  an  actual 
delivery  ;  and  it  being  left  behind  them,  not  counter- 
manded, it  should  be  said  a  delivery  in  law. 

73.  A  deed  may  be  delivered  to  the  party  himself, 
or  to  any  other  person,  by  sufficient  authority  from 
him,  or  it  may  be  delivered  to  any  stranger,  for  and 
on  behalf  and  to  the  use  of  him  to  whom  it  is  made, 
without  authority.  But  if  it  be  delivered  to  a  stranger, 
without  any  such  declaration,  it  seems  that  will  not 
be  a  sufficient  delivery. 

74.  A  deed  cannot  be  delivered  twice,  for  if  the 
first  delivery  has  any  effect,  the  second  will  be  void. 
Thus  if  an  infant,  or  a  person  under  duress  of  im- 
prisonment, delivers  a  deed ;  in  which  case  the  deed 
is  not  void,  but  only  voidable ;  and  after  the  infant, 
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being  of  full  age,  or  the  person  who  was  under  duress 
bemg  at  large,  do  deliver  the  deed  again,  such  second 
delivery  is  Void.  But  where  a  married  woman  delivers 
a  deed,  and  after  her  husband's  death,  delivers  it 
again,  the  second  delivery  is  good  ;  because  the  first  Ante,  §  31. 
was  void. 

75.  The  delivery  of  a  deed  may  be  either  absolute,  Delivery  as  an 

escrow- 

that  is,  to  the  grantee  himself,  or  to  some  person  for 
him;  or  else  conditional,  that  is  to  a  third  person,  to 
keep  it  till  something  is  done  by  the  grantee  :  in  which 
last  case  it  is  not  delivered  as  a  deed,  but  as  an 
escrow,  that  is,  a  scrowl  or  writing,  which  is  not  to 
take  effect  till  the  condition  is  performed ;  when  it 
becomes  a  good  deed. 

76.  Where  a  deed  is  delivered  as  an  escrow,  it  is  Touch.  59. ; 
of  no  force  till  the  condition  is  performed ;  and  although 

the  party  to  whom  it  is  made,  should  get  it  into  his 
possession  before  the  condition  is  performed,  yet  he 
can  derive  no  benefit  from  it.  But  if  either  of  the 
parties  die  before  the  condition  is  performed,  and  after- 
wards the  condition  is  performed,  the  deed  becomes 
good,  and  will  take  effect  from  its  first  delivery.  For  ^  R«p-  35  b. 
there  was  traditio  inchoata  in  the  lifetime  of  the  parties ; 
et  postea  cousummatio  enstens,  by  the  performance  of 
the  condition. 

77.  Where  a  person  who  delivers  a  deed  as  an  Wem. 
escrow,  has  not  power  or  ability  in  law  at  that  time 

to  make  the  deed,  and  before  the  second  delivery  he 
attains  such  power,  there  the  deed  is  void.  But 
where  the  person  at  the  first  delivery  has  fJower  and 
ability  in  law  to  contract,  but  cannot  perfect  it  till  an 
impediment  be  removed  ;  there,  if  the  impediment  be 
removed,  before  the  second  delivery,  the  deed  is  good. 

78.  If  an  unmarried  woman  delivers  a  deed  as  an 
escrow,  and  before  the  second  delivery,  she  marries  idem. 
or  dies ;  in  such  a  case,  for  necessity,  ut  res  magis 
valeat  quam  pereat,  by  fiction  of  law,  this  shall  be  a 
good  deed,  ab  initio. 
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Touch.  58.  79    jn  the  delivery  of  a  deed  as  an  escrow,   two 

things  must  be  attended  to.  First,  that  the  form  of 
the  words  used  in  the  delivery  be  apt  and  proper: 
The  proper  words  are  these — "  I  deliver  this  to  you 
as  an  escrow,  to  deliver  to  the  party  as  my  deed, 
upon  condition  that  he  deliver  to  you  20/.  for  me;" 
or  upon  any  other  condition  then  mentioned.  This 
mode  of  delivery  ought  to  be  taken  notice  of  in  the 
attestation. 

f  lUlt  36  a         ^^'  Secondly,  that  the  delivery  of  the  deed  as  an 

9  Rep.  137.  a.  escrow,  bc  to  a  stranger ;  for  if  a  person  delivers  a 
deed  to  the  party  himself,  to  whom  it  is  made,  as  an 
escrow,  upon  certain  conditions,  the  delivery  is  ab- 
solute, and  the  deed  will  take  effect  immediately  : 
nor  will  the  party  to  whom  it  is  delivered,  be  bound 
to  perform  the  conditions. 

VIM. Attestation      gi.  The  eighth  and  last  circumstance  necesary  to  a 

DV  Witnesses 

deed,  is  the  attestation  of  it  by  witnesses,  which  is  not 
a  thing  essential   to  the  deed  itself;  but  only  con- 
stitutes the  evidence  of  its  authenticity. 
Garret  r.  Lister,      82.  lu  the  rciofn  of  Quceu   Elizabeth,   deeds  were 

1  Lev.  25. 

often  without  witnesses.  In  13  Cha.  II.  a  counterpart 
of  an  old  lease  without  witnesses,  was  allowed  as 
good  evidence ;  and  Mr.  Justice  Windham  said,  he 
had  seen  several  deeds  made  in  Queen  Elizabeth's 
time  without  witnesses, 
parkv.  Mears,      83.  It  is   uot  ncccssary  that   the  witness   should 

2  Bos.  &    Pul.  „  ,  *'  ,  n  T  /-  -PI  1 

217.  actually  see  the  party  execute  the  deed  ;  lor  it  he  be 

in  an  adjoining  room,  and  the  party  after  executing 
the  deed  brings  it  to  him,  tells  him  he  has  done  so, 
and  desires  him  to  subscribe  his  name  as  a  witness, 
that  is  sufficient. 
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CHAP.  in. 


Circumstances  necessary  to  an  Agreement  within  the 
Statute  of  Frauds. 


1.  Construction  of  the  4th  Section. 
3.  What  amounts  to  an  Agree- 
ment. 
9.  What  is  a  sufficient  Signing. 

15.  An  Agent  authorized  to  sign 

by  Parol. 

16.  A  Letter  is  an  Agreement. 
21.  Letters  previous  to  Marriage. 

27.  Parol   Agreements   good    in 

Equity. 

28.  Where  there  is  Fraud. 


32.  Where  there  is  a  Part  Per- 

formance. 

33.  Delivery  of  Possession. 

36.  Payment  of  Purchase  Money. 

38.  Introductory  Acts  not  a  Part 
Performance. 

44.  Where  Parol  Agreements  are 
confessed. 

46.  A  7vritten  Agreement  dis- 
charged by  Parol. 

48.  No  Averment  is  admissible. 


Sectiox  I. 

By  the  4tli  section  of  the  statute  of  frauds,  it  is  construction  of 
enacted,  **  That  no  action  shall  be  brought  whereby  ^^^  ^^^^  ""'°"- 
to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized. 

2.  A  great  number  of  cases  have  arisen  upon  the 
construction  of  this  section  of  the  statute,  respecting 
marriage  agreements  and  contracts  for  the  sale  of 
lands ;  which  we  shall  endeavour  to  class  under  the 
following  heads:  i.  What  amounts  to  an  agreement 
or  contract,  ii.  What  is  a  sufficient  signing  of  an 
agreement  or  contract,  in.  In  what  cases  a  written 
note  or  letter  will  be  considered  as  a  sufficient  agree- 
ment. IV.  In  what  cases  a  parol  agreement  is  out  of 
this  act,  and  supported  in  equity. 
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■What  amounts      3.  With  rcspect  to  the  agreement  in  writing  re- 
mem,  quired  by  the  statute,  no  precise  form  is  necessar5^ 
It  must,  however,   contain   all  the  terms  of  the  con- 
tract, distinctly  set  forth,  and  be  made  with  the  pri- 
vity and  consent  of  all  the  contracting  parties. 
Cannei  v.  4.  Auv  Written  evidence  of  an  ag'reement  will  operate 

Buckle,  2  P,  ''  °  i 

Wms.  342,       as  a  contract  within  the  statute.     Thus  an  instrument 
originally  intended  as  a  deed,  but  which  became  void 
by  subsequent  events,  was  held  to  amount  to  an  agree- 
ment, upon  which  a  specific  performance  was  decreed. 
Chariewood  V.       5,  A  mere  entry  by  a  steward  in  his  contract  book 
1  Atk.49;.  '  with  the  tenants,  is  however  not  evidence  that  there 
is  an  agreement  for  a  lease,   between  the  lord   and 
one  of  his  tenants  ;  unless  supported  by  proof, 
Cass  V.  Water-      6.  A  particular  in  writing  for  the  sale  of  an  estate 
Char29."'^  '"  will  not  amouut  to  an  agreement,  though  it  be  proved 
to  have  been  shown  to   the  purchaser  ;  unless  it  be 
also  proved  that  it  was  shown  to  him  on  his  purchase, 
and  that  he  purchased  by  it. 

7.  Where  an  estate  is  sold  by  public  auction,  and 
the  auctioneer  puts  down  the  name  of  the  purchaser 
in  writing,  this  does  not  amount  to  an  agreement 
within  the  statute,  as  to  real  property  ;  though  suf- 
ficient for  chattels.  In  a  late  case.  Sir  W.  Grant 
jBiagdenv.       said — '*  The  proposition  that  the  auctioneer's  receipt 

Brad  bear,  ^        ^  i  r 

i2Ves.466.  may  be  a  note  or  memorandum  or  an  agreement 
within  the  statute,  is  not  denied  :  but  for  that  purpose 
the  receipt  must  contain  in  itself,  or  by  reference  to 
something  else  must  show,  what  the  agreement  is.  In 
this  instance  one  very  material  particular,  the  price 
to  be  paid  for  this  estate,  does  not  appear  upon  the 
receipt :  for  the  amount  of  the  deposit,  unless  we 
know  the  proportion  it  bears  to  the  price,  does  not 
show  what  the  price  is ;  and  the  receipt  contains  no 
reference  to  the  conditions  of  sale,  to  entitle  us  to 
look  at  them  for  the  terms." 
Att.  Gen.  ▼.  8.  A  bidding  for  an  estate,  before  a  Master  in 
Pay,  1  ves.     (2;]iancery,  amounts  to  an  agreement  within  the  statute. 
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Upon  the  same  principle  it  is  held,  that  the  Court  of 
Chancery  will  carry  into  execution,  against  the  re- 
presentatives, a  purchase  by  a  bidder  before  the 
Master,  without  the  bidder's  subscribing,  after  con- 
firmation of  the  Master's  report  that  he  was  the  best 
bidder;  the  judgment  of  the  Court  taking  it  out  of 
the  statute.  So  if  the  authority  of  an  agent,  who 
subscribed  for  a  bidder  before  the  Master,  cannot  be 
proved,  yet  if  the  Master's  report  can  be  confirmed, 
the  Court  will  carry  it  into  execution ;  unless  there 
be  some  fraud. 

9.  It  was  formerly  held  that  an  agreement  must  whatisasuffi- 
have  been  sealed,  as  well  as  signed  ;  otherwise  it  could  wheeST^" 
only  be  considered  as  a  parol  agreement ;  and  that  ^^cl^^'il'^'^' 
the  writing  was  only  evidence  of  it.     But  this  has 

been  altered,  and  signing  being  the  only  circumstance 
required  by  the  words  of  the  statute,  was  deemed 
sufiicient. 

10.  In  the  case  of  Horton  v.  Gray,  36  Cha.  II. ;  and  i  cha.Ca.  i64. 

1-1  />    ^    1  TT  1  •    1         -11    1        2Bro.  R.  564. 

also  m  the  case  ot  Coleman  v.  Upcot,  which  will  be 
stated  hereafter ;  it  was  held  that  an  agreement, 
signed  by  the  party  to  be  charged  with  the  same,  was 
sufiicient ;  and  that  it  was  not  necessary  for  an  agree-  7  ves.  275. 
ment  to  be  signed  by  both  parties.  This  doctrine  has 
been  assented  to  in  modern  cases. 

11.  It  is  said  by  Lord  Cowper,  that  he  knew  of  no  Bawdes  v.Am- 
case  where  an  agreement,  though  all  written  with  the  cha?402""'" 
party's  own  hand,  had  been  held  sufiicient,  unless  it 

had  been  likewise  signed  by  him ;  that  the  party's 
not  signing  it  was  evidence  that  he  did  not  think  it 
complete  ;  that  he  had  left  it  to  an  after  consideration, 
and  might  make  alterations  or  additions  in  it :  there- 
fore, unless  it  was  signed  by  him,  or  something  equi- 
valent done,  to  show  that  he  looked  upon  it  as  com- 
pleted, he  thought  such  writing  by  the  party  himself 
was  not  sufiicient  to  bind  him  within  the  statute. 

12.  Although  a  purchaser  makes  alterations  in  the  Hawkins  v. 
draft  of  an  intended  conveyance,  and  returns  it  to  wm^.T/o."  ^* 
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Welford  v. 
Beazeley, 
;i  Atk.  503. 
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Coles  V.  Tre- 
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Ante,  §  13. 


Stokes  V. 
Moore,  1  Cox 
R.  219. 


An  agent  autho- 
rized to  sign  by 
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the  attorney  of  the  vendor ;  yet  this  is  not  a  sufficient 
signing  within  the  statute. 

13.  It  was  resolved  by  Lord  Hardwicke,  that  where 
a  person  subscribed  a  deed,  as  a  witness,  to  which 
she  was  not  a  party,  but  knew  the  contents  of  it, 
which  constituted  a  complete  agreement,  such  sign- 
ing was  sufficient.  For  the  meaning  of  the  statute 
was  to  reduce  contracts  to  a  certainty,  in  order  to 
avoid  perjury  on  the  one  hand,  and  fraud  on  the  other. 
Therefore,  both  in  the  Court  of  Chancery,  and  in  the 
Courts  of  Common  Law,  where  an  agreement  has  been 
reduced  to  such  a  certainty,  and  the  substance  of  the 
statute  has  been  complied  with  in  the  material  part, 
the  terms  have  never  been  insisted  on, 

14.  In  a  modern  case  it  was  held  by  Lord  Eldon, 
that  a  vendor  of  an  estate  was  bound  by  the  signature  of 
the  agent's  clerk,  thus,  *'  Witness  E,S.  for  Mr.  Smith, 
agent  for  the  seller,"  upon  evidence  of  assent.  He  ex- 
pressed his  approbation  of  the  doctrine  laid  down  by 
Lord  Hardwicke  in  Welford  v.  Beazeley,  that  where 
either  the  party  himself,  or  a  person  duly  authorized 
by  him,  ascertains  the  agreement,  by  a  signature  in 
the  form  of  addition,  that  signature  of  that  instru- 
ment ascertains  the  agreement  sufficiently  within  the 
statute  ;  though  not  a  signing  as  an  agreement,  yet 
sufficient  to  identify  the  agreement :  the  instrument 
itself  containing  the  terms ;  and  therefore  sufficient 
within  the  statute.  But  he  expressed  a  doubt  whe- 
ther the  insertion  of  the  name  in  the  body  of  the 
agreement  was  a  sufficient  signature  within  the  statute. 

15.  It  is  observable  that  in  the  4th  section  of  the 
statute,  it  is  not  required,  as  in  the  first  section,  that  the 
agent  should  be  authorized  by  writing  to  sign  for  the 
principal.  In  the  case  of  Walter  v.  Hendon,  before 
Lord  Macclesfield,  it  was  held  that  an  authority  to 
treat  or  buy,  may  be  good  without  writing  ;  though 
by  the  statute  the  contract  itself  must  be  in  writing. 
And  in  a  modem  case,  Lord  Eldon  said — •"  It  is  clearly 
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settled  now,  that  an  agent  need  not  be  authorized  in 
writing." 

16.  It  has  been  held  that  a  letter  will  amount  to  a  a  letter  is  an 
sufficient  agreement  within  the  statute  ;    where  it  is  ^^  "™*"  * 
signed  by  the  party  to  be  charged  with  the  same. 

But  the  letter  must  sufficiently  specify  all  the  terms 
upon  which  the  agreement  is  made,  or  refer  to  some 
written  agreement  in  which  all  the  circumstances  are 
specified,  and  not  require  any  external  circumstance 
to  explain  it ;  for  otherwise,  that  which  the  statute  was 
made  to  prevent,  namely,  fraud  and  perjury,  would  be 
let  in.  It  must  likewise  appear  that  the  other  party 
accepted  the  terms,  and  acted  in  consequence  of  them. 

17.  A  bill  was  brought  for  a  specific  execution  of  Seagood  v. 
an  agreement,  for  the  purchase  of  nine  houses.     The  in  cVa!  56o!' 
owner  had  agreed  to  sell  them  to  the  plaintiff"  for  a 
certain  sum :  the  plaintiflf  paid  a  guinea  in  part ;  and 

sent  a  note  to  his  solicitor  to  this  eff^ect: — "Mr.  L. 
pray  deliver  my  writings  to  the  bearer;  I  having 
agreed  to  dispose  of  them."  The  defendant  insisted 
on  the  statute  of  frauds;  and  the  question  was,  whether 
this  note  would  take  it  out  of  the  statute.  It  was 
decreed  that  it  would  not ;  for  it  ought  to  be  such 
an  agreement  as  specified  the  terms  thereof,  which 
this  did  not,  though  signed  by  the  party ;  for  it  did 
not  mention  the  sum  that  was  paid,  nor  the  number 
of  houses  to  be  disposed  of,  whether  all  or  some,  or 
how  many,  nor  to  whom  they  were  to  be  sold  :  nei- 
ther did  the  letter  mention  whether  they  were  to  be 
disposed  of  by  way  of  sale  or  by  assignment  of  lease. 
So  all  the  danger  of  perjury,  which  the  statute  was 
to  provide  against,  would  be  let  in  to  ascertain  the 
agreement. 

18.  The  plaintiff"  had  agreed  for  the  purchase  of  an  cierkv. 
estate  from  the   defendant,   but  the  agreement  was  i  Atk.  12. 
not  reduced  into  writing.     However,  in  confidence, 
plaintiff"  had  given  orders  for  conveyances  to  be  drawn 

and  engrossed,  and  went  several  times  to  view  the 


38  Title  XXXII.     Deed.     Ch.  iii.  §  19—22. 

estate.  Sometime  after,  the  defendant  sent  a  letter  to 
the  plaintiff  to  inform  him,  that  at  the  time  he  con- 
tracted for  the  sale  of  the  estate,  the  value  of  the 
timber  was  not  known  to  him  ;  and  that  the  plaintiff 
should  not  have  the  estate,  unless  he  would  give  him 
a  larger  price.  A  bill  was  brought  to  carry  this  agree- 
ment into  execution ;  to  which  the  statute  of  frauds 
was  pleaded. 

Lord    Hardwicke    allowed    the    plea,    and    said, 
that  the   letter  could  not  be   sufficient  evidence  of 
the  agreement,    the   terms  of  it  not   being  therein 
mentioned. 
Tawneyv.  19.  lu  a  modcm  case,  where   the   defendant   ac- 

3  Bro.  r!  161.  knowledged  by  letter  an  agreement  for  the  sale  of 
an  estate,  which  had  been  reduced  into  writing,  but 
not  signed  ;  it  was  held  to  be  a  sufficient  agreement 
within  the  statute  of  frauds.  And  Lord  Thurlow  said 
— "  If  the  letter  contains  the  terms  of  the  agreement, 
or  if  it  refers  to  another  letter,  which  contains  the 
terms,  that  is  sufficient.  For  I  am  of  opinion,  that  if 
a  letter  refers  so  clearly  to  an  agreement,  as  to  show 
what  was  meant  by  the  parties,  where  the  existence 
of  the  paper  is  proved  by  parol,  that  will  take  the 
case  out  of  the  statute." 
Ford  V.  comp.       20.  A  Icttcr  of  this  kind  must  have  the  proper 

ton,  2  Bro.  R.      ^  ...  i        •  •  i 

32.  stamps  put  on  it,  in  order  to  make  it  evidence. 

Letters  previous       21.  Thd'C  havc  bceu  scvcral  cases  in  which  a  father 
to  marriage.      ^^  ^^^^  rclatiou  prouiiscs,  by  letter,  to  give  a  portion 
to  his  daughter  or  cousin  in  marriage  ;  and  such  letter 
has  been   held  to  amount  to  a   contract  within  the 
statute. 
Birdv.  22.  A.  wrote  a  letter,  signifying  his  assent  to  the 

36rsk?n^H2'.  marriage  of  his  daughter  with  J.  S.,  and  that  he  would 
give  her  1,500/.  Afterwards,  by  another  letter,  upon 
a  further  treaty,  he  went  back  from  the  proposals  in 
his  former  letter  ;  but  some  time  after,  he  declared 
he  would  agree  to  what  was  proposed  in  his  first  let- 
ter.   This  was  held  a  sufficient  promise  in  writing 
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witliin  the  statute ;  the  last  declaration  having  set  the 
terms  in  the  first  letter  up  again. 

23.  On  a  treaty  of  marriage,  the  father  of  the  lady  Moory.  Hart, 
agreed,  by  letter  to  a  third  person,  to  give  a  certain 
portion  to  his  daughter  ;  this  was  held  to  be  binding, 

and  out  of  the  statute. 

24.  A.,  in  a  letter  written  by  his  direction,  promised  Wankford  v. 
to  give  1,500/.  portion  with  his  daughter.  A.  was  af-  2  Vem.  322. 
terwards  privy  to  the  marriage,  and  seemed  to  approve 

of  it.     Decreed,  that  A.  should  pay  1,500/.    as  his  Cookesv.Mas^ 

call  2Vem.200, 

daughter's  portion.  The  decree  was  affirmed  in  the 
House  of  Lords. 

25.  The  principle  of  these  cases  is,  that  a  man  who  Prec.  inCha. 
marries  a  lady  upon  the  encouragement  of  a  letter, 

shall  recover  what  is  promised  in  such  letter ;  because 
the  agreement  is  executed  on  his  part,  as  far  as  it  can 
be,  and  can  never  be  undone  after.  But  where  a  man 
marries  without  any  knowledge  of  such  a  letter,  a 
court  of  equity  will  not  decree  the  performance  of  any 
promise  contained  in  it. 

26.  The  plaintiff  courted  one  of  the  daughters  ^^f^ff^'l'p 
Sir  T.  Haslewood,  and  treated  with  the  father  about  Wms.'es, 
the  marriage,  who  consented,  and  wrote  a  letter  signed 

with  his  name  to  his  daughter,  intimating  that  he  had 
met  the  plaintiff,  had  agreed  to  give  him  3,000/.  as  a 
portion;  to  which  the  plaintiff,  he  said,  seemed  to 
assent :  and  that  they  were  to  meet  the  next  day, 
when  the  affair  was  to  be  fully  concluded.  They 
met  accordingly,  and  agreed  to  the  marriage.  The 
father  gave  money  to  the  daughter  to  buy  wedding 
clothes.  The  wedding  day  was  appointed,  but  the 
father  died  prior  to  it,  having  made  his  will  long 
before,  and  given  his  daughter  2,000/.  The  daughter 
did  not  show  this  letter  to  her  intended  husband,  whom 
she  afterwards  married.  The  2,000/.  was  paid  to  the 
husband  ;  who  did  not  make  any  settlement  on  his 
wife. 

Lord  Macclesfield  said — *'This  beinff  no  more  than  a 
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communication,    had   no  ingredient   of  equity.     The 
husband  made  no  settlement :  he  did  not  know  of  the 
letter,  it  being  written  to  the  daughter  ;  he  therefore 
could  not  be  supposed  to  have  married  in  consequence 
of  it:"  and  dismissed  the  bill. 
Parol  agree-         27.  Notwithstanding  the   statute   of  frauds,  parol 
TquUy.^""  *"    agreements  have  been  frequently  supported  and  en- 
forced in  equity,  in  the  following  cases:    i.  Where 
tlie  reducing  them  into  writing  has  been  prevented  by 
fraud.     II.  Where  there  has  been  a  part  performance 
of  them. 
Where  there  i$       28.  Whcrc  the  rcducino"  an  asrreement  into  writing, 

fraud.  .1  •        .  ,  ,  IT. 

or  the  sigmng  such   agreement  when  reduced  mto 
writing,  has  been  prevented  by  fraud,  the  Court  of 
Chancery  will  support  it;   because  it  is  one  of  the 
principal  objects  of  a  court  of  equity  to  relieve  against 
fraud. 
Mallet  V.  Half-       29.  A  father,  on  a  treaty  for  the  marriage  of  his 
Cha7404."*'"  daughter  with  the  plaintiff,  signed  a  writing   com- 
prising the  terms  of  the  agreement,  and  afterwards 
designing  to  elude  it,  directed  his  daughter  to  get 
the  plaintiff  to  deliver  it  up,  and  then  to  marry  him, 
which  she  did.     The  plaintiff  was  relieved. 
Maxwell  V.  30.   It   is  laid  down  by  Lord  Macclesfield,   that 

'prec!tn"cha.  wlicrc  on  a  treaty  for  a  marriage,  or  on  any  other 
treaty,  the  parties  come  to  an  agreement,  but  the 
same  is  never  reduced  into  writing,  nor  any  proposal 
made  for  that  purpose,  so  that  they  rely  wholly  on 
their  parol  agreement ;  unless  this  be  executed  in 
part,  neither  party  can  compel  the  other  to  a  specific 
performance  ;  for  that  the  statute  of  frauds  is  directly 
in  their  way.  But  if  there  be  any  agreement  for 
reducing  the  same  into  writing,  and  it  is  prevented 
by  the  fraud  and  practice  of  the  other  party,  the 
Court  of  Chancery  will  in  such  a  case  give  relief:  as 
where  instructions  were  given,  and  preparations  made 
for  the  drawing  of  a  marriage  settlement,  but  before 
the  completing  of  it,  the  woman  was  induced,  by  the 
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assurance  and  promises  of  the  man  to  perform  it,  to 
marry  him. 

\\\.  It  was  also  said  by  the  Court,  in  the  same  1p.wms.c20. 
case,  that  where  there  was  fraud,  equity  would'  re- 
lieve, even  against  the  words  of  the  statute ;  as  if 
one  agreement  in  writing  should  be  proposed  and 
drawn,  and  another  fraudulently  and  secretly  brought 
in  and  executed,  in  lieu  of  the  former. 

32.  It  is  said  in  the  Treatise  of  Equity,  b.  i.  c.  3.  where  there  u 
s.  8.  that  if  a  parol  agreement  be  carried  into  execu-  \-Jnll.  ^^ 
tion  by  one  of  the  parties,  as  by  delivering  possession, 

and  such  execution  be  accepted  by  the  other,  he  that 
accepts  it  must  perform  his  part ;  for  where  there  is  a 
performance,  the  evidence  of  the  bargain  does  not  lie 
merely  upon  the  words,  but  upon  the  fact  performed ; 
and  it  is  unconscionable  that  the  party  who  has  re- 
ceived the  advantage,  should  be  admitted  to  say  that 
such  a  contract  was  never  made. 

Lord  Cowper,  in  confirmation  of  this  doctrine,  has  Giib.  Rep.  2. 
said,  that  wherever  a  parol  agreement  is  begun  to  be 
put  in  execution,  and  intended  to  be  continued,  there, 
though  there  be  no  writing,  yet  the  Court  of  Chancery 
will  enforce  its  execution,  notwithstanding  the  statute 
of  frauds. 

33.  With  respect  to  the  acts  which  have  been  held  Delivery  of pos- 
to    be   a   part  performance  of  any    agreement,    the 
general  rule  is,  that  they  must  be  such  as  could  be 

done  with  no  other  view  or  design  than  to  perform  the 
agreement.  Thus  the  delivery  of  possession,  and 
laying  out  money,  has  always  been  held  to  be  a  part 
performance  of  a  parol  agreement,  so  as  to  take  it  out 
of  the  statute  of  frauds. 

34.  The  plaintiff  having  a  house  in  London,  agreed  rioydv.  Buck- 
with  the  defendant  for  a  lease  of  a  piece  of  ground  o&z. 
adjoining,  for  as  long  time  as  he  had  in  the  house  : 
thereupon    the    plaintiff   entered   upon   the    ground, 

built  a  wall,  and  made  a  vault,  for  the  convenience 
of  his  house :  when  he  had  so  done,  the  defendant 
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refused  to  make  him  a  lease ;  whereupon  the  plamtiflP 
preferred  his  bill  to  have  an  execution  of  the  agree- 
ment. The  defendant  pleaded  the  statute  of  frauds ; 
the  agreement  not  being  in  writing.  The  plea  was 
over-ruled  by  the  Lord  Keeper ;  and  the  Master  of 
the  Rolls  decreed  the  defendant  to  perform  the 
agreement,  saying,  that  the  statute  was  not  made  to 
encourage  frauds  and  cheats ;  for  the  plaintiff  having 
laid  out  his  money  in  pursuance  of  the  agreement, 
and  taken  possession  of  the  land,  the  defendant  ought 
to  execute  a  lease. 

35.  There  was  a  parol  agTeement  for  a  lease  for 
21  years,  upon  which  the  lessee  had  entered  and 
enjoyed  for  six  years ;  then  the  lessor  brought  a  bill 
to  oblige  the  lessee  to  execute  a  counterpart,  for  the 
residue  of  the  term ;  to  which  he  pleaded  the  statute 
of  frauds;  which  was  over-ruled,  the  agreement  being 
in  part  performed. 

36.  It  is  laid  down  by  Lord  Hardwicke,  in  the  case 
of  Lacon  v.  Mertins,  that  payment  of  money  had 
always  been  held  to  be  a  part  performance  of  an 
agreement.  But  in  Seagood  v.  Meale,  where  a  guinea 
only  was  paid,  out  of  150/.  that  was  said  not  to 
be  a  part  performance ;  it  being  only  meant  as 
earnest. 

37.  In  a  modern  case,  where  five  guineas  were 
paid,  upon  a  parol  agreement,  for  the  purchase  of 
a  lot  of  land,  of  which  the  price  was  105/.  Lord 
Rosslyn  said,  that  though  payment  of  a  substantial 
part  of  the  purchase  money  would  take  an  agree- 
ment as  to  land,  out  of  the  statute  of  frauds,  on  the 
ground  of  part  performance ;  yet  that  payment  of  a 
small  sum  would  not  do  so ;  and  allowed  the  plea  of 
the  statute. 

38.  It  has  however  been  always  held,  that  acts 
merely  introductory  to  the  completion  of  an  agree- 
ment, such  as  giving  instructions  for  a  settlement,  or 
going  to  view  an  estate  contracted  for  by  parol  only. 
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are  not  such  part  performance  as  to  take  it  out  of  the 
statute. 

39.  In  consequence  of  a  treaty  of  marriage,  the  Bawdesv.  Am- 
lady's  father  and  the  intended  husband  went  to  Mr.  Eq.Vi.  Prec'. 
Minshul's  chambers,  who  was  to  draw  the  settlement,  '"  ^^^'  '^^^' 
as   counsel  for  the  lady;    and    Mr.    M.  took   down 
minutes  thereof  in  writing.     The  next  day  the  lady's 

father  died,  and  the  day  after  the  marriage  took 
place.  The  husband  and  wife  brought  a  bill  for  a 
specific  execution  of  the  agreement ;  but  it  was 
declared  not  to  be  such  as  the  Court  of  Chancery 
would  execute.  And  Lord  Cowper  said  he  had 
always  been  tender  in  laying  open  that  just  and  wise 
provision  the  parliament  had  made.  That  the  act  had 
not  only  directed  such  agreements  to  be  in  writing, 
but  went  further,  and  directed  them  to  be  signed  by 
the  parties  themselves,  or  some  other  lawfully  autho- 
rized by  them  for  that  purpose. 

40.  Mr.  Bagenel  entered  into  a  parol  agreement  whaiey  v.  Ba- 
with  Whaiey  for  the  sale  of  an  estate  in  the  county  of  ca"  345^^°' 
Carlow,  delivered   to  him   a  rent-roll  of  the  lands, 

which  was  dated  and  altered  with  Bagenel's  own 
hand,  and  showed  by  the  title  of  it  that  an  agreement 
had  been  made,  between  him  and  Whaiey,  for  the 
sale  of  the  estate  at  21  years'  purchase:  an  abstract 
of  the  title  was  also  delivered  to  Whaiey  together 
with  the  deeds.  Bagenel  wrote  letters  to  several  of 
his  creditors,  informing  them  that  he  had  contracted 
with  Whaiey  for  the  sale  of  his  estate  at  21  years' 
purchase,  and  sent  the  tenants  to  treat  with  Whaiey 
for  the  renewal  of  their  leases.  Upon  an  inquisition 
held  by  virtue  of  a  writ  of  elegit,  sued  out  by  one  of 
Bagenel's  creditors,  his  agent  produced  a  witness  to 
prove  that  the  lands  were  sold  by  Bagenel  to  Whaiey, 
in  consequence  of  which  the  jury  found  a  verdict 
that  Bagenel  was  not  seised  of  the  lands.  Bagenel 
afterwards  refused  to  perform  his  agreement.  Whaiey 
filed  a  bill  in  Chancery  in  Ireland  for  a  specific  per- 
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formance :  Bagenel  pleaded  the  statute  of  frauds,  in 
bar  of  the  discovery  and  relief;  which  was  allowed. 

On  an  appeal  to  the  House  of  Lords  of  England, 
it  was  contended  by  the  appellant,  that  the  statute  of 
frauds  was  made  in  order  to  prevent  the  danger  of 
perjury,  which  might  arise  from  parol  agreements  ; 
but  where  there  was  written  evidence  that  an  agree- 
ment was  made,  and  acts  had  been  done  by  the 
parties,  in  part  execution  of  it,  the  danger  of  perjury 
was  removed.  That  where  a  bill  was  framed  with 
proper  charges  of  facts  and  circumstances,  tending  to 
take  the  case  out  of  the  statute  of  frauds,  the  plea  of 
the  statute  ought  not  to  be  allowed  in  bar  of  the  dis- 
covery sought  by  the  bill,  without  a  full  and  negative 
answer  to  such  charges,  as  would,  if  proved  true,  be 
sufficient  in  equity  to  entitle  the  plaintift'  to  relief. 

In  support  of  the  plea  it  was  said,  that  the  Irish 
statute  of  frauds  was  little  else  than  a  transcript  of 
the  English  statute  :  the  intent  of  both  was  the  same, 
and  every  rule  of  construction  applicable  to  the  one, 
was  equally  so  to  the  other.  A  written  agreement 
signed  by  the  party,  or  some  person  by  him  thereunto 
authorized,  was  by  both  acts  precisely  and  positively 
required,  for  establishing  contracts  for  sale  of  lands: 
and  being  of  the  substance  of  the  contract,  had  never, 
while  the  contract  remained  executory,  been  dispensed 
with.  Of  this  the  appellant  himself  seemed  sensible, 
by  his  charge  of  the  respondent's  having  with  his  own 
hand  inserted  in  figures  in  the  rent-roll  the  amount 
of  the  rent;  added  the  date,  and  struck  out  a  de- 
nomination which  he  meant  to  preserve ;  which  the 
appellant  would  have  considered  as  amounting  to  a 
written  agreement ;  but  it  was  clearly  no  more  than 
one  of  those  many  loose  and  unmeaning  circumstances, 
which,  if  attended  to,  would  in  their  consequences  let 
in  all  the  mischiefs  meant  to  be  prevented  by  the  act; 
which  gives  credit  only  to  a  writing,  and  the  party's, 
or  his  agent's,  signature. 
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Contracts  partly  executed  by  delivery  of  possession, 
receipt  of  some  of  the  purchase  money,  or  attended 
with  some  fraud,  on  the  part  of  the  vendor,  who  had 
made  use  of  the  act  for  sheltering  fraud,  were  very 
justly  decreed  to  be  specifically  performed.  But  those 
were  quite  foreign  to  the  present  case,  which  appeared, 
upon  the  appellant's  own  statement  of  it,  to  be  no 
more  than  a  proposal  or  treaty,  attended  with  some 
inquiries,  but  never  carried  into  the  least  execution: 
and  no  imputation  of  fraud  lay  upon  the  respondent 
throughout  the  whole  transaction.  That  the  plea  went 
to  the  discovery  as  well  as  the  relief;  and  rightly  so, 
for  wherever  a  plea  is  sufficient  to  bar  the  relief 
prayed,  it  must  go  to  the  discovery :  otherwise  the 
plea  to  the  relief  would  be  nugatory  and  idle.  Here 
the  whole  charge  rested  upon  a  supposed  agreement, 
which  being  neither  reduced  into  writing,  nor  signed 
by  the  respondent,  could  never  be  decreed  against 
him ;  if  so,  a  discovery  of  all  the  matters  charged  in 
the  bill  would  be  a  discovery  of  nothing  at  all,  and 
leave  the  appellant  in  just  the  same  state  as  he  was. 
The  order  was  affirmed. 

41.  In  a  modern  case  Lord  Thurlow  said — "  If  2  Bro.  r.  559. 
there  be  general  instructions  for  an  agreement,  con- 
sisting of  material  circumstances,  to   be  afterwards 
extended  more  at  large,  and  to  be  put  into  the  form  of 

an  instrument,  with  a  view  to  be  signed  by  the  parties, 
and  no  fraud,  but  the  party  takes  advantage  of  the 
locus  penitentue,  he  shall  not  be  compellable  to  perform 
such  an  agreement  as  that,  when  he  insists  upon  the 
statute  of  frauds." 

42.  Lord  Alvanley,  when  Master  of  the  Rolls,  has  3Ves.  712. 
said — ''  I  admit   my  opinion  is,  that  the  Court  has 

gone  rather  too  far  in  permitting  part  performance, 
and  other  circumstances,  to  take  cases  out  of  the 
statute ;  then,  unavoidably  perhaps,  after  establishing 
the  agreement,  to  admit  parol  evidence  of  the  contents 
of  that  agreement.     As  to  part  performance,  it  might 
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be  evidence  of  some  agreement;  but  of  what,  must  be 
left  to  parol  evidence.  1  always  thought  the  Court 
went  a  great  way.  They  ought  not  to  have  held  it 
evidence  of  an  unknown  agreement,  but  to  have  had 
the  money  la.id  out,  repaid.  It  ought  to  have  been  a 
compensation.  Those  cases  are  very  dissatisfactory. 
It  was  very  right  to  say,  the  statute  should  not  be  an 
engine  of  fraud ;  therefore  compensation  would  have 
been  very  proper.  They  have,  however,  gone  further, 
saying  it  was  clear  there  was  some  agreement,  and 
letting  them  prove  it ;  but  how  does  the  circumstance 
of  a  man's  having  laid  out  a  great  deal  of  money,  prove 
that  he  is  to  have  a  lease  for  99  years  ?  The  common 
sense  of  the  thing  would  have  been  to  have  let  them 
bring  an  action  for  the  money.  I  should  pause  upon 
such  a  case." 

7  Yes.  347.  43.  This  doctriuc  has  been  confirmed  by  Sir  W. 

Grant,  who  has  said — ■*'  I  am  aware  there  are  cases, 
that  acts  done  by  the  defendant  can  make  a  ground 
for  compelling  him  to  perform  the  agreement ;  but  it 
is  difficult  to  bring  those  cases  to  bear ;  for  to  what 
do  those  acts  amount,  when  there  is  no  prejudice  to 
the  plaintiff?  only  to  proof  of  the  existence  of  an 
agreement.  The  existence  of  the  agreement  may  be 
put  out  of  all  doubt  by  the  acts;  but  the  objection 
upon  the  statute,  that  the  agreement  is  not  in  writing, 
remains  where  it  did.  The  Court  does  not  profess  to 
execute  a  parol  agreement  merely  because  it  is  satis- 

Ante,  §  40.  factorily  proved.  In  Whaley  v.  Bagenel,  which,  being 
before  the  House  of  Lords,  must  supersede  the  au- 
thority of  every  other  case,  various  acts  had  been 
done  which  implied  that  the  party  had  sold  the 
estate,  and  did  not  consider  himself  any  longer  the 
owner  of  it.  The  question  still  remained,  whether 
that  agreement  should  be  carried  into  execution; 
and  it  was  held,  that  the  acts  done  by  the  defendant 
did  not  entitle  the  plaintiff  to  have  it  specifically  per- 
formed." 
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44.  It  has  been  always  held,  that  where  a  bill  was  where  parol 
brought  in  Chancery'for  the  execution  of  a  parol  agree-  coSed!'  "^ 
ment,  which  was  in  no  part  executed,  and  the  de-  ^nf-'"^''^- 

■"■  208 — o74. 

fendant  by  his  answer  confessed  the  agreement,  with-  3  Atk.  3. 
out  insisting  on  the  statute  of  frauds ;  the  Court  would 
decree  an  execution  of  the  agreement.  Because, 
when  the  defendant  confessed  it,  there  was  no  danger 
of  perjury,  the  only  thing  the  statute  intended  to 
prevent. 

45.  It  is  also  now  settled,  that  upon  a  bill  for  a  couthy. 
specific  performance  of  a  parol  agreement,  the  de-  sTy^s.'u. 
fendant  though  admitting  the  agreement  by  his  answer, 

may,  if  he  insists  on  the  statute,  have  the  benefit  of  it 
at  the  hearing;  and  Sir  W.  Grant  has  decided,  that  Biagdenr. 
where  the  defendant  insists  on  the  statute  of  frauds,  f  "vm^Igg. 
admissions  by  the  answer  are  immaterial.     If,  how-  spurrier  v. 
ever,  the  defendant  admits  the  agreement  in  his  answer,  e'vS'tla. 
and  submits  to  perform  it,  he  will  not  be  allowed  to 
take  advantage  of  the  statute,  in  his  answer  to  an 
amended  bill. 

46.  Although  a  written  agreement  cannot  be  altered  a  written 
or  contradicted,  in  particular  parts,  by  parol  evidence ;  cfargrd^by'^'^ 
yet  it  is  laid  down  by  Lord  Keeper  North,  that  an  f^^l'  e   32. 
agreement  may,  notwithstanding  the  statute  of  frauds, 

be  discharged  by  parol. 

47.  An  agreement  was  entered  into  in  writing  for  Legattv. 

a  lease  of  a  house  at  32/.  a  year :  part  of  the  agree-  2  ^6^299. 
ment  was,  that  the  owner  should  put  the  house  in  re- 
pair.    It  was  afterwards  discovered  not  to  be  worth 
while,  barely  to  repair  the  house,  but  better  to  pull 
it  down ;  therefore,  without  alteration  of  the  written 
agreement,  the  house  was  pulled  down  by  consent  of 
the  tenant,  and  an  agreement  was  made  by  parol  to 
add  8/.  a  year  to  the  32/.     The  tenant  brought  his  bill 
for  a  specific  performance  of  the  written  agreement, 
and  the  defendant  set  up  the  parol  agreement,  which  3  ves.  40. «. 
Sir  J.  Strange,  M.  R.  allowed.   This  doctrine  has  been  Lgl  ve^"d. 
assented  to  in  modern  times.  113, 3d  edit. 
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48.  In  consequence  of  this  statute,  no  averment, 
founded  on  parol  evidence,  is  admissible  of  what  passed 
before,  or  at  the  time  when  a  written  agreement  was 
entered  int©,  which  tends  to  contradict  or  vary  it. 


CHAP.  IV. 


Feoffment,  Gift,  and  Grant, 
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Section  1. 
DifTerent  kinds  Having  discusscd  the   o'cneral  nature  of  deeds,  it 

of  deeds.  .  "-^         .  i   i   •      i 

will  now  be  necessary  to  consider  the  several  kmds  of 
deeds  which  are  known  to  the  law,  together  with  their 
various  incidents  and  qualities. 

All  deeds  by  which  lands  may  be  conveyed  or 
charged,  derive  their  effect  either  from  the  common 
law,  or  the  statute  of  uses.  Of  those  which  derive 
their  effect  from  the  common  law,  some  may  be  called 
original  or  primary,  namely,  those  by  means  whereof 
the  estate  is  originally  created ;  others  are  derivative 
or  secondary,  whereby  an  estate,  already  created,  is 
enlarged,  restrained,  transferred,  or  extinguished. 
There  is  a  third  class,  which  are  used,  not  to  convey, 
but  to  enlarge  or  incumber  lands,  and  to  discharge 
them  again. 
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2.  The  original  conveyances  deriving  their  effect 
from  the  common  law,  are,  i.  Feoffment,  ii.  Gift. 
Ill,  Grant,  iv.  Lease*  v.  Exchange,  vi.  Partition.  The 
derivative  conveyances,  are,  i.  Release,  ii.  Confirma- 
tion. III.  Surrender,  iv.  Assignment,  v.  Defeasance. 
The  deeds  which  operate  to  charge  or  discharge  lands, 
are,  i.  Bond.  ii.  Recognisance,  iii.  Defeasance  on  a 
bond. 

3.  A  feoffment,  feoff  amentum ,  is  derived  from  the  Feoffment. 
word  feoffare,  or  inf endure,  to  give  one  a  fief  or  feud ; 
therefore  it  was  properly  called  donatio  feudi,  the  gift 

of  a  feud;    but   by  custom   it  came   afterwards  to 
signify  a  gift  of  a  free  inheritance,  or  liberum  tene- 
mentum,  to  a  man  and  his  heirs ;  respect  being  had  Mad.  Fonn 
rather  to  the  perpetuity  of  the  estate  granted,  than  ^'^•^'** 
to  the  tenure. 

4.  The  proper  and  usual  words  of  a  feoffment  are, 
give,  grant,  and  enfeoff;  but  any  other  words  of  equal 

import  will  be  sufficient.     Thus  where  a  bargain  and  Denton's  case, 
sale  was  made  to  J.  S.  and  his  heirs,  by  deed  indented,  \  Leon.^2^5. 
but  not  enrolled ;  and  the  bargainor  made  livery  of 
the  land,  secundum  fonnam  chartcE ;  this  was  held  a 
good  feoffment. 

5.  The  mere  signing  and  sealing  a  deed  of  feoffment  Livery  of  seisin. 
was  in  no  instance  sufficient  to  transfer  an  estate  of  ^  ^"'^*  ^^'  '*' 
freehold,  unless  the  possession  was  formally  delivered 

by  the  feoffor  to  the  feoffee.  This  was  called  livery 
of  seisin,  without  which  a  deed  of  feoffment  only 
passed  an  estate  at  will ;  and  the  law  continues  the 
same  in  this  respect. 

6.  Livery  of  seisin  is  exactly  similar  to  the  investi-  cjssert.  c.  1.  § 
ture  of  the  feudal  law;  and  was  adopted  here  for  the  ly-^l^t-^' 

A  Plowd.  302. 

same  reason,  namely,  that  the  proprietor  of  each  piece 
of  land  should  be  publicly  known ;  in  order  that  the 
lord  might  always  be  certain  on  whom  he  was  to  call 
for  the  military  services  due  for  the  estate :  and  that 
strangers  might  know  against  whom  they  were  to  bring 
their  prcecipes. 

VOL.  IV.  K 
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Lit.  ^  61.418;      7.  Where  the  lands  comprised  in  a  feoffment  are  all 

Perk   &  226  7 

situated  in  the  same  county,  though  in  different  vills, 
or  hundreds,  livery  of  seisin  of  those  within  one  vill,  in 
the  name  of  the  whole,  will  be  good :  but  where  lands 
lie  in  different  counties,  there  must  be  a  livery  in  each 
county ;  unless  they  are  all  comprised  within  the  same 

Bro.Ab.  Grant,  mauor;  fof  there,  livery  of  seisin  in  one  of  the  counties 
will  be  sufficient. 

Livery  in  deed.      g.  Livcrv  of  scisiu  is  of  two  kiuds;  liverv  in  deed 

1  Inst.  48  o.  ...  /   ,  ^  .  ■■,-,.       ^  1    1    T 

and  livery  in  law.  Livery  in  deed  is  the  actual  delivery 
of  the  possession  ;  where  the  feoffor  comes   himself 
upon  the  land,  and  taking  the  ring  of  the  door  of  the 
principal  mansion,  or  a  turf,  or  a  twig,  delivers  the 
same  to  the  feoffee  in  the  name  of  seisin;  or  it  may  be 
by  words  only,  without  the  delivery  of  any  thing  :   as 
if  the  feoffor  be  upon  the  land,  or  at  the  door  of  the 
house,  and  says  to  the  feoffee,  "  I  am  content  that  you 
should  enjoy  this  land  according  to  the  deed;"  this  is 
a  good  livery  to  pass  the  freehold  :  for  the  charter  of 
feoffment  makes  the  limitation  of  the  estate ;  and  then 
the  words  spoken  by  the  feoffor  on  the  land,  are  a  suf- 
ficient indication  to  the  persons  present,  of  the  change 
of  possession. 
Thoroughgood's      9.  If  a  man  merely  delivers  a  deed  of  feoffment  on 
1*3*6.'  vaughan   thc  laud,  this  wiU  not  amount  to  livery  of  seisin ;  for 
ji.^ol*^^"'  ^'°'  i^  h^s  another  operation,  to  take  effect  as  a  deed  :  but 
if  the  feoffor  delivers  the  deed  upon  the  land,  in  the 
name  of  seisin  of  all  the  lands  contained  in  the  deed, 
this  will  be  a  good  livery. 
Bettisworth's         10.  As  livery  of  seisin  is  the  delivery  of  the  actual 
case,  2  ep.3i.  posscssiou,  it  follows  that  110  persou  can  give  livery  in 
deed,  who  has  not  himself,  at  the  moment,  the  actual 
possession ;  therefore  where  a  person  makes  a  feoff- 
ment of  lands  which  are  let  on  lease,  he  must  obtain 
the  assent  of  the  lessee  to  the  livery :  and  in  cases  of 
this  kind,  the  practice  formerly  was,  for  the  lessee  to 
give  up  the  possession  for  a  moment  to  the  feoffor,  in 
order  to  enable  him  to  give  livery. 
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1 1 .  Livery  in  law  is,  where  the  feoffor  is  not  actually  Livery  in  Uw. 
on  the  land,  or  in  the  house,  but  being  within  sight  of 

it,  says  to  the  feoffee,  "I  give  you  yonder  house  or 
land,  go  and  enter  into  the  same,  and  take  possession 
of  it  accordingly."  This  sort  of  livery  appears  to  have 
been  made  at  first  only  at  the  courts  baron,  which 
were  then  held  in  the  open  air,  on  some  spot  in  the 
manor,  from  whence  a  general  view  of  the  whole  might 
be  taken ;  and  the  pares  curice  could  distinguish  the 
land  that  was  to  be  transferred. 

12.  Livery  in  law  does  not,  however,  transfer  the  idem, 
freehold,  till  an  actual  entry  is  made  by  the  feoffee ; 
because  the  possession  is  not  delivered  to  him,  but  only 

a  licence  or  power  given  him  by  the  feoffor  to  take  pos- 
session.    Therefore,  if  either  the  feoffor  or  feoffee  die  Parson  v.  Petit, 
before  an  entry  is  made,  under  the  livery  thus  given, 
it  becomes  void. 

13.  If,  in  a  case  of  this  kind,  the  feoffee  dare  not  iinst.  48.6. 
enter  on  the  land,  without  endangering  his  life,  he  must 

claim  the  land  as  near  as  he  may  safely  venture  to  go ; 
which  will  be  sufficient  to  vest  the  possession  in  him, 
and  to  render  the  livery  in  view  perfect  and  complete; 
for  no  one  is  obliged  to  expose  his  life,  for  the  secu- 
rity of  his  property. 

14.  Livery  of  seisin  may  be  given  and  received  by  May  be  by  at- 
attorney.     But  the  authority  to  give  or  receive  livery  ut^Xee. 
must  be   by   deed,  in  order  that  it  may  appear  to 

the  Court  that  the  attorney  had  a  power  to  repre- 
sent the  parties  ;  and  that  the  power  was  properly  ^"V's^Bam 
pursued.  &aic1.  i56.. 

15.  Livery  of  seisin  under  a  power  of  attorney  must  i  inst.52.a. 
be  made  during   the  lifetime  of  the   feoffor;  for  the 
power  ceases  with  his  death :  and  also  during  the  life 

of  the  feoffee  ;  for  if  he  dies,  livery  cannot  be  made  to 
his  heir,  because  then  he  would  take  by  purchase, 
where  the  word  heirs  was  a  word  of  limitation. 

16.  A  memorandum  that  livery  of  seisin  was  given,  sometimes  pre- 
is  usually  endorsed  on  all  ancient  feoffments.     But  '""'^'^' 

E2 
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piowd.  149.  Courts  of  law  and  equity  will  presume  livery  of  seisin 
son,  Fitzg/i4G^  to  liave  becu  given,  though  not  endorsed  on  the  deed, 
1  vern.  1%.  -^yhere  the  possession  has  gone,  according  to  the  feoff- 
ment, for  a  length  of  time. 
And  supplied  in  17.  A  Court  of  cquity  will  supply  the  want  of 
ea^'ty-  livery    of    seisin,    where    a    feoffment    appears    to 

have   been  made  for  a  good,    or   a  valuable   consi- 
deration. 
Thompson  y,         18.  Thus,  whcrc  thc  dccd  under  which  the  plaintiff 
Atfieid,  I  Vern.  claimed  appeared  to  have  been  fairly  executed  by  the 
plaintiff's  father  ;  that  there  was  no   defect  therein, 
save  only  the  form  of  livery  of  seisin ;  and  that  it  was 
Burgh  V.  Fran-  Hiadc  ou  such  valuablc  Consideration  as  marriage ;    it 
§'i9?''^^''^'^*  was  decreed,  that  the  defendant  should  execute  livery 

of  seisin  to  the  same  deed. 
A  feoffment  can-       19.  A  feoffment  cauuot  be  made  to  commence  in 
I'wSwT.^"'^^   //^^//ro ;  so  that  if  a  person  makes  a  feoffment  to  com- 
mence on  a  future  day,  and   delivers  seisin  immedi- 
ately, the  livery  is  void,  and  nothing  more  than  an 
estate  at  will  passes  to  the  feoffee.     This  doctrine  is 
founded  on  two  grounds :  first,  because  the  object  and 
design  of  livery  of  seisin  would  fail,  if  it  were  allowed 
to  pass  an  estate  which  was  to  commence  in  futuro; 
as  it  would  in  that  case  be  no  evidence  of  the  change 
of  possession.     Secondly,  the  freehold  would  be  in 
Tit.  1.  abeyance,  which,  we  have  seen,  is  never  allowed,  when 

it  can  be  avoided. 
Lit.  §  60.  20.  An  estate  may,  however,  be  created  by  feoff- 

ment to  commence  in  futuro,  by  way  of  remainder. — • 
As  where  a  lease  is  made  to  A.  for  three  years ;  remain- 
der to  B.  in  fee.  Here  livery  of  seisin  must  be  given 
to  A.,  by  which  an  estate  of  freehold  is  immediately 
created,  and  vested  in  B.  during  the  continuance  of 
A.'s  estate  for  years. 
Norrisv^ Frist,  21.  A  dccd  of  fcoffmcut  was  niadc  to  three  persons, 
habendum  to  two  of  them  for  their  lives,  remainder 
to  the  third  for  his  life.  Livery  of  seisin  was  made  to 
all  three,  secundum  fonnam  chartce.    The  Court  was  of 
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opinion,  that  the  livery  was  good  to  two  in  possession,  Freeman  v. 

1   ,       .,        ^,  .    J    .  •      1  ^  West,2Wils. 

and  to  the  third  m  remainder.  r.  igo. 

22.  All  those  who  are  capable  of  conveying  their  who  may  con- 
lands  by  deed  may  make  a  feoffment ;  and  some  per-  mLJ 
sons  may  bind  themselves  to  a  certain  degree  by  a 
feoffment,  though  not  by  any  other  kind  of  deed.    Thus 

if  an  idiot  or  a  lunatic  makes  a  feoffment,  and  gives  Lit,  §  406. 
livery  of  seisin  in  person,  it  will  bind  him,  so  that  he 
cannot  by  any  process  of  law  avoid  it.  The  reason  is, 
because  the  livery  being  formerly  made  before  the 
pares  curice,  their  solemn  attestation  of  the  change  of 
possession  could  not  be  defeated  by  the  person  him- 
self; it  being  presumed  that  they  were  competent 
judges  of  the  feoffor's  ability  to  make  the  feoffment. 

23.  If  an  infant  makes  a  feoffment,  and  gives  livery  idem. 

of  seisin  in  person,  it  is  not  void,  but  only  voidable  ;  4  Rep.  125 -a. 
for  there  must  be  some  act  of  notoriety  to  restore  the 
possession  to  him,  equal  to  that  by  which  it  was  trans- 
ferred. But  if  an  infant  idiot  or  lunatic  executes  a  feoff- 
ment, and  a  power  of  attorney  to  give  livery  of  seisin, 
and  livery  is  given  accordingly,  the  whole  is  void,  be- 
cause the  power  of  attorney  is  void. 

24.  It  has  been  stated  that  a  feoffment  by  an  infant.  Tit.  30.  § 
an  idiot,  or  a  lunatic,  will  bar  the  lord  of  his  escheat.       ^^' 
For  though  it  may  be  avoided  by  the  heir  of  the  in- 
fant, the  idiot  or  the  lunatic,  because  he  is  privy  in 
blood  ;  yet  it  cannot  be  avoided  by  a  person  who  is 

only  privy  in  estate. 

25.  A  corporation,  whether  sole  or  aggregate,  may 
convey,  by  feoffment,  and  appoint  an  attorney  to  give 
livery.  And  it  being  now  agreed  that  a  corporation 
cannot  be  seised  to  a  use,  a  feoffment  is  frequently 
used  by  corporations  to  create  a  freehold  estate. 

26.  A  feoffment  can  only  be  made  of  corporeal  he-  what  kind  of 
reditaments,  of  which  the  actual  possession   may  be  P'°P'"y- 
delivered  to  the  feoffee ;  and  therefore  corporeal  here- 
ditaments are  frequently  spoken  of  in  law  by  the  name 

of  things  that  lie  in  livery. 
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Tit.  18. «.  1.  27.  One  joint-tenant  cannot  enfeoff  his  companion, 
lor  each  oi  them  bemg  seised  per  mie  d  per  tout,  is  in 
possession  of  the  whole,  so  that   one   cannot   make 

Tit.  19&20.  livery  to  the  other.  But  one  coparcener  or  tenant  in 
common  may  make  a  feoffment  of  his  share  of  the  land 
to  his  companion ;  because  for  most  purposes,  these 
have  distinct  freeholds. 

Operation  of  a       28.  Thc  opcratiou  of  a  feoffment  is  in   some   in- 

feoffment.        stanccs  strongcr  than  that  of  any  other  conveyance. 

iinst. y.a.  Thus,  Lord  Coke  says,  a  feoffment  cleareth  all  dis- 
seisins, abatements,  intrusions,  and  other  wrongful 
or  defeasible  estates  ;  where  the  entry  of  the  feoffor 
is  lawful :  which  neither  fine,  recovery,  nor  bargain 
and  sale  by  deed  indented  and  enrolled,  doth.  And 
204.  it  is  said  in  the  Touchstone,  that  it  passeth  the 
present  estate  of  the  feoffor ;  and  not  only  so,  but 
barreth  and  excludeth  him  of  all  present  and  future 
right,  and  possibility  of  right,  to  the  thing  which  is 
so  conveyed  :  insomuch,  that  if  one  have  divers 
estates,  all  of  them  pass  by  his  feoftment ;  and  if  he 
have  any  interest,  rent,  common,  or  the  like,  in,  to, 
or  out  of  the  land,  it  is  extinguished  and  gone  by  the 
feoffment. 

Transfers  the        29.  Tlic  most  siugular  cffcct  of  a  feoffment  is,  that 

diMeisin.*^^^  it  opcratcs  ou  the  possession,  without  any  regard  to 
the  estate  or  interest  of  the  feoffor ;  so  that  to  make 
a  feoffment  good  and  valid,  nothing  is  wanting  but 

§611.  possession.     Thus  Littleton  says:   "  Tenant  for  years 

may  make  a  feoffment  in  fee,  and  by  his  feoffment  the 
fee  simple  shall  pass  ;  and  yet  he  had  at  the  time  of  the 
feoffment  made,  but  an  estate  for  term  of  years."  And 
in  Lord   Coke's  comment  on  this  passage,  he  says, 

2  Inst  ^244,  "  Hcrc  it  is  implied,  that  albeit  the  feoffment,  made 
by  lessee  for  years,  be  a  feoffment  between  the  feoffor 
and  feoffee,  and  that  by  this  feoffment  the  fee  simple 
passeth  by  force  of  the  livery,  yet  it  is  a  disseisin  to 
the  lessor. 
The  doctrine  above  stated  has  been,  in  some  respects 
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denied  in  a  modern  case,  of  which  an  account  will  be  J^y^°^  ^.  ^^ 

Horde,  Tit.  36. 

given  hereafter.  c.  2. 

30.  It  has  been  stated  that  a  feoffment  by  a  tenant  Discontinues  au 

.  estate  tail. 

in  tail,  who  is  actually  seised  by  force  of  the  mtail.  Tit.  2.  c.  2. 
creates  a  discontinuance  of  the  estate  tail ;  by  trans- 
ferring to  the  feoffee,  not  only  the  possession,  but 
also  the  right  of  possession  ;  so  as  to  take  away  the 
entry  of  the  issue  in  tail,  as  also  of  the  persons  in  re- 
mainder, and  of  the  reversioner,  and  to  drive  them  to 
their  real  action. 

31.  It  has  also  been  stated  that  a  feoffment  in  fee,  Ana  creates  a 
by  a  tenant  for  life,  will  create  a  forfeiture  of  his  Tit.^kTi. 
estate  ;  for  it  transfers  the  fee  simple,  and  divests  the 
estates  in  remainder,   and  the  reversion.     It  is  the  Tit.  8.  c.  2. 
same  of  a  tenant  for  years. 

32.  A  gift,  donatio,  is  properly  applied  to  the  crea-  Gift, 
tion  of  an  estate  tail ;  as  a  feoffment  is  to  that  of  an  vvest.  Symb. 
estate  in  fee  simple.     It  differs  in  nothing  from  a  ^^^** 
feoffment,  but  in  the  nature  of  the  estate  that  passes 

by  it,  and  livery  of  seisin  must  be  given  to  the  donee, 
to  render  it  effectual. 

33.  A  grant  is  a  conveyance  so  far  similar  to  a  Grant, 
feoffment,  that  the  operative  words  of  it  are  dedi  et  i72?a,^'  "* 
concessi,  given  and  granted  ;  and  as  a  feoffment  was  the 
regular  mode  of  conveying  corporeal  hereditaments, 

so  a  grant  was  the  proper  mode  of  transferring  in- 
corporeal ones  ;  hence  the  expression  that  advowsons, 
commons,  rents,  &c.  lie  in  grant. 

34.  As  the  objects  of  a  grant  are  not  capable  of 
corporeal  delivery,  it  follows  that  livery  of  seisin  can- 
not be  given  upon  a  grant.  But  still  it  has  always 
been  held  that  a  grant,  accompanied  with  the  attorn- 
ment of  the  tenant,  was  as  effectual  as  a  feoffment 

with  livery  of  seisin  ;  and  now  the  necessity  of  an  Stat.  4  &  5. 
attornment  is  taken  away.  ^^'  *''  ^^' 

35.  Although  a  feoffment  might  formerly  have  been 
made  by  parol  only,  yet  a  grant  could  not  in  general 
be  made  without  deed ;  because  as  the  possession  of 
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those  things  which  are  the  subject-matter  of  a  grant 
could  not  be  transferred  by  livery,  there  could  be  no 
other  evidence  of  a  grant  but  the  deed. 

1  Inst.  147.  fl.  36.  The  proper  words  of  a  grant  are  (kdi  et  con- 
cessit hath  given  and  granted  ;  but  any  other  words 
that  show  the  intention  of  the  parties  will  have  the 

Holmes  V.        same  effect.     Thus,  where  A.  entered  into  an  article 

305.  '  '  with  B.,  by  which  he  granted  and  agreed,  that  in  con- 
sideration of  a  certain  rent,  B.  should  have  a  way  for 
himself  and  his  heirs  over  certain  lands  of  A.  ;  this 
was  held  to  be  a  good  grant  of  a  right  of  way,  not 
merely  a  covenant  for  enjoyment. 

What  may  be      37,  Grants  are  used  to  create  incorporeal  heredita- 

created  or  con-  ,  ,  '■ 

veyed  by  grant,  mcuts,  as  in  the  preceding  case.  But  a  person  can- 
not grant  or  charge  that  which  he  has  not,  at  the  time 

Perk.  §  65.  of  the  grant,  though  he  acquire  it  afterwards.  Thus, 
if  a  person  grants  a  rent  charge  out  of  the  manor  of 
Dale,  when  in  fact  he  has  nothing  in  the  manor,  and 
he  afterwards  purchases  it,  he  shall  hold  it  discharged 
from  the  grant. 

38.  Manors,  advowsons,  rents,  and  all  other  incor- 
poreal hereditaments,  may  be,  and  are  often  conveyed 
by  grant,  though  a  bare  right  or  possibility  cannot  be 
granted.     Estates  in  remainder  or  reversion,  consist- 

Tit.ie.c.i.  ing  in  a  vested  right,  may  also  be  conveyed  by  grant. 
Thus  Littleton  says,  (§  567.)  if  a  man  lets  tenements 
for  a  term  of  years,  by  force  of  which  lease  the  lessee 
is  seised,  the  lessor  may  grant  the  reversion,  by  which 
the  freehold  will  pass  to  the  grantee,  without  livery 
of  seisin.  And  Lord  Coke  observes  on  this  passage, 
that,  seeing  this  grant  of  the  reversion  must  be  by 

Goodtitiev.       deed,  the  freehold  and  inheritance  do  pass  thereby, 

Bayley,  infra,  .  . 

c.  19.  as  well  as  by  livery  of  seisin,  if  it  were  in  possession. 

Tit.  18.  c.  1.  39.  Where  a  person  is  tenant  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male,  with  the 
reversion  in  fee  in  himself ;  it  is  doubtful  whether  he 
can  grant  the  reversion,  as  an  interest  distinct  from 
his  estate  for  life. 
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40.  The  operation  of  a  grant,  by  which  any  thing  Operation  rf  a 
already  in  existence  is  conveyed,  is  materially  difFe-  ^""^' 
rent  from  that  of  a  feoffment ;  for  a  feoffment  operates 
immediately  on  the  possession,  without  any  regard  to 

the  estate  or  interest  of  the  feoffee;  whereas  a  grant 

only  operates  on  the  estate  or  interest  of  the  grantor,  i  inst.  251.  b. 

and  will  pass  no  more  than  what  he  is,  by  law,  enabled 

to  convey. 

41.  This  rule  probably  arose  from  the  circumstance, 
that  a  grant  being  always  made  by  deed,  the  estate 
of  the  grantor  might  be  known  by  inspection  of  the 
deed.  If  the  estate  granted  was  greater  than  the 
estate  which  the  grantor  had,  it  was  merely  void ;  and 
the  grant  only  passed  as  much  as  the  grantor  could 
really  give.  And  Lord  Ch.  B.  Gilbert  was  of  opinion  Ten,  122. 
that  the  reason  why  a  grant  passes  no  more  than  what 

the  grantor  can  lawfully  pass,  is,  because  it  is  a  secret 
conveyance  ;  therefore  ought  not  to  be  allowed  to  have 
so  extensive  an  operation  as  a  feoffment,  in  which 
livery  of  seisin  is  given. 

42.  A  grant  cannot  in  any  case  create  a  discon-  Does  not  create 
tinuance,  for  every  discontinuance  works  a  wrono- ;  "*  discominu- 

'  '^  ~  '    ance. 

whereas  a  grant  only  transfers  what  the  grantor  may  1  inst.  322.  a. 
lawfully  give.     Thus  Lord  Coke  says,  if  tenant  in  tail 
of  a  rent  service,  or  of  a  remainder  or  reversion  in 
tail,  grants  the  same  in  fee,  and  dies ;  this  is  no  dis- 
continuance to  the  issue  in  tail. 

43.  It  follows  from  the  same  principle  that  a  grant  ora  forfeiture 
can,  in  no  instance,  create  a  forfeiture.     Thus  if  a  ii"st.25i.6. 
tenant  for  life,  or  years,  of  an  advowson,  rent,  com- 
mon,  or  of  a  remainder  or  reversion  of  land,  grants 

the  same  in  fee,  this  is  no  forfeiture,  because  nothing 
passes  but  that  which  lawfully  may  pass. 
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Section  I. 


Description  of. 


Tit.  8.  c.  1. 


1  Inst.  45.  b. 
Bac.  Ab.  Tit. 
Lease,  K. 
Tooker  v. 
Squier, 
Cro.  J.i.  1/2. 
Hall  V.  Sea- 
bright, 
1  Mod.  14. 


A  LEASE  is  a  contract  for  the  possession  and  profits 
of  lands  and  tenements  on  the  one  side ;  and  a  recom- 
pense of  rent,  or  other  income,  on  the  other.  Or 
else  it  is  a  conveyance  of  lands  and  tenements  to 
a  person  for  life,  for  years,  or  at  will,  in  considera- 
tion of  a  return  of  rent,  or  other  recompense.  Where 
a  freehold  estate  is  created  by  lease,  livery  of  seisin 
must  be  given  to  the  lessee.  And  where  the  lease 
is  for  a  term  of  years,  there  must  be  an  entry  by  the 
lessee. 

2.  The  words  demise,  lease,  and  to  farm  let,  are  the 
proper  ones  to  constitute  a  lease.  But  any  other 
words  which  show  the  intention  of  the  parties,  that 
one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it,  for  a  certain  time,  whether  they 
run  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themselves  sufficient ;  and  will,  in  construction 


Title  XXXn.     Deed.     C/i.  v.  §  3— 5.  69 

of  law,  amount  to  a  lease,  as  effectually  as  if  the  most 
proper  words  had  been  used  for  that  purpose.* 

3.  Articles  in  writing  indented  were  made  between  Harrington  v. 
A.  and  B.  in  these  words  :  Imprimis,  It  is  covenanted  Eul^m.' 
and  agreed  between  the  parties,  that  A.  doth  let  the 

said  lands,  for  and  during  five  years,  to  begin  at  the 
Feast  of  Saint  Michael  next  following  :  Provided 
always,  that  the  said  B.  should  pay  to  A.  annually, 
during  the  term,  120/.  Also  the  said  parties  do  cove- 
nant that  a  lease  shall  be  made  and  sealed  according 
to  the  effect  of  these  articles,  before  the  Feast  of  All 
Saints  next  ensuing. 

The  question  was,  whether  this  was  an  immediate 
lease,  or  only  an  agreement  to  have  a  lease  made. 
All  the  judges  held  it  to  be  a  good  lease.  For  the 
words,  it  is  agreed  that  A.  doth  let,  being  in  the  pre- 
sent tense,  was  a  good  lease,  by  the  words  of  the 
agreement ;  and  that  which  followed  was  in  reference 
to  further  assurance. 

4.  Articles  were  entered  into  between  A.  and  B.,  Drake  v.  Mon- 
by  which  A.  covenanted,  granted,  and  agreed  that  B.  2J7' ^'°' ^^''' 
should  have  the  land  for  six  years ;  in  consideration  '^'^'^^'^  "•  ^^ 
01  this,  B.  covenanted  to  pay, a  yearly  rent  to  A.  Re- 
solved, that  this  was  a  good  lease. 

5.  Two  persons  entered  into   an   agreement  with  Baxter  v. 
one    Brown,    that   they   would,   with  all  convenient  2BiIck!R. 
speed,  grant  him  a  lease  of,  and  they  did  thereby  set  '^^'^' 
and  let  to  him,  the  premises  in  question ;  to  hold  for 

21  years,  at  a  certain  rent,  payable  half-yearly  to  the 
lessors.  The  lease  to  contain  the  usual  covenants, 
and  certain  special  ones,  in  one  of  which  the  words 
this  demise,  occurred.  The  Court  held  that  this  was 
a  good  lease  in  pvcesenti,  with  an  agreement  to  execute 
a  more  formal  one.  The  operative  words,  let  and  set, 
were  in  the  present  tense ;  and  a  reference  was  made 
to  this  demise. 

*  Executory  agreements  for  leases  of  copyholds  are  construed  dif- 
ferently on  account  of  the  forfeiture.    Vide  Tit.  10.  c.  5. 


CO 

Bury  V.  Nu- 
gent, 5  Term  R 
165. 


Right  V,  Proc- 
tor, 4  Burr. 
2208. 


Where  only  an 
agreement  for  a 
lease. 


Sturgeon  v. 
Painter, 
Noy,  R.  128. 


Pleasant  v. 

Higham, 

1  Roll.  Ab.  848. 


Goodtitle  v. 
Way,  1  Term 
R.  735. 
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6.  An  instrument,  purporting  to  be  a  demise  for 
21  years,  was  as  follows: — **  Be  it  remembered  that 
J.  B.  hath  let,  and  by  these  presents  doth  demise,  &c. 
unto  R.  F.  for  21  years,  to  commence  after  the  said 
J.  B.  hath  recovered  the  said  lands  from  M.  O. 
Leases,  with  powers  of  distress,  and  clauses  for  re- 
entry, &c.  to  be  drawn  and  signed  at  the  request  of 
either  party,  as  soon  as  J.  B.  recovers  the  said  lands 
from  M.  O;' 

7.  The  Court  was  of  opinion  that  this  instrument 
operated  as  a  present  demise ;  and  that  the  agree- 
ment for  a  more  formal  lease  was  merely  in  further 
assurance. 

8.  On  the  other  hand,  although  the  most  proper 
form  of  words  of  leasing  be  used,  yet  if  upon  the  whole 
deed  there  appears  no  such  intent,  but  that  it  is  only 
preparatory,  and  relative  to  a  future  lease  to  be  made ; 
the  law  will  rather  do  violence  to  the  words,  than 
break  through  the  intent  of  the  parties,  by  construing 
it  a  present  lease,  when  the  intent  is  manifestly 
otherwise. 

9.  Articles  were  drawn  between  A.  and  B.  in  this 
manner: — Imprimis,  A.  doth  demise  such  a  close  to 
B.,  to  have  it  for  40  years,  and  a  rent  reserved,  with 
a  clause  of  distress,  &c.  Afterwards  there  was  written 
in  the  same  paper,  a  memorandum  that  these  articles 
were  to  be  ordered  by  counsel  of  both  parties,  accord- 
inof  to  due  form  of  law. 

Here,  because  the  intent  of  both  parties  appeared 
by  that  memorandum,  and  by  a  lease  actually  drawn 
by  the  counsel,  but  never  sealed ;  the  parties  dis- 
agreeing about  fire-bote ;  it  was  ruled  by  the  Court, 
upon  evidence  in  ejectment,  that  these  articles  were 
not  a  sufficient  lease. 

10.  Upon  a  trial  in  ejectment,  the  defendant  pro- 
duced in  evidence  an  agreement  in  writing,  unstamped, 
between  Lord  Abingdon  and  the  defendant's  father,  in 
the  latter  part  of  which  were  these  words :  And  fur- 
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ther,  the  said  Earl  doth  hereby  agree  to  let,  and  the 
said  R.  W.  agrees  to  rent  and  take,  &:c.  all  his  estate 
at  Rycot.  It  is  agreed,  that  the  said  R.  W.  shall 
enter  on  all  the  said  premises  immediately,  but  not 
commence  payment  of  rent  till  Ladyday  next.  It  is 
further  agreed,  that  leases,  with  the  usual  covenants, 
shall  be  made  and  executed  by  the  parties,  on  or 
before  Michaelmas  next. 

The  Court  of  K.  B.,  on  a  motion  for  a  new  trial, 
was  of  opinion,  that  this  was  not  a  lease.  The  case 
of  Sturgeon  v.  Painter,  they  said,  was  in  point.  In  Ante,  §9. 
this  case  there  was  also  an  express  stipulation  that 
leases  should  be  drawn  before  Michaelmas.  Therefore 
it  was  plainly  not  the  intention  of  the  parties  that 
such  agreement  should  operate  as  a  lease ;  but  only 
that  it  should  give  the  defendant  a  right  to  the  imme- 
diate possession,  till  a  lease  could  be  drawn. 

11.  Articles  of  agreement  were  entered  into  be-  Doev.  AsH- 
tween  T.  S.  and  D.  J.  respecting  fulling  mills  and  ^^m. 
other  conveniences,  in  which  were  these  words,^ — 
"  That  the  said  mills  and  conveniences,  with  the 
islands  and  acre  of  land  called  Ashacre,  he  shall  en- 
joy. And  I  engage  to  give  him  a  lease  in,  for  the 
term  of  31  years  from  Whitsuntide  1784,  at  the  rent, 
&c. ;  and  that  I  will  purchase  one  yard  in  breadth 
to  be  laid  to  the  Race  from  the  High  Clews,  the 
length  of  Charles  Close.  And  if  it  be  bought,  and 
the  purchase  is  more  than  200/.  per  acre,  he  the  said 
D.  J.  to  pay  more  than  it  costs  beyond  that  rate." 

A  question  arbse  in  ejectment  on  this  article, 
whether  it  was  an  actual  lease,  or  only  an  agreement 
for  a  lease.  After  argument  in  the  K.  B.,  Lord  Kenyon 
said,  the  question  turned  on  the  intention  of  the  parties, 
as  it  was  to  be  collected  from  the  whole  agreement. 
The  words  were,  he  shall  enjoy ;  and  I  engage  to  give 
him  a  lease,  Sec. ;  and  the  question  was,  what  was  the 
intention  of  the  parties  using  those  expressions  ?  was 
it  that  this  agreement  should  confer  the  legal  interest; 
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or  was  it  not  in  their  contemplation  that  there  should 
be  another  instrument,   to  give  that  legal  interest? 
The  latter  words  clearly  showed  that  it  was  the  inten-  - 
tion  of  the  parties,  that  there  should  be  some  further 
assurance.     It  was  in  fieri  at  the  time  :   and  if  a  bill 
had  been  filed  in  a  court  of  equity,  for  a  specific  per- 
formance of  the  agreement,  that  Court  would  not  have 
turned  the  plaintiff  round,  and  told  him  that  he  al- 
ready had  a  legal  and  executed  contract ;  but  would 
have  decreed  a  lease  of  the  premises,  according  to  the 
agreement.     If  the  former  words  in  this  contract  had 
not  been  restrained  by  the  engagement  to  give  a  lease 
in  future,  they  would  have  operated  as  a  perfect  lease. 
But  as  the  parties  agreed,  the  one  to  give,  the  other 
to  receive,  a  future  lease,  he  could  not  conceive  that 
this  was  intended  to  be  a  perfect  lease.     Besides,  by 
another  part  of  the  agreement  the  landlord  was  to 
acquire  an  additional  piece  of  ground,  to  be  laid  to 
the   mill,  without  which   the   lease  was   not   to   be 
granted;   this  also  was  of  importance  to  show  that 
there  was  to  be  some  future  instrument,  to  give  a  title 
to  the  plaintiff.   All  the  cases  cited  might  be  answered 
by   the  observation  that  there  were  either  express 
words  of  present  demise,  or  equivocal  words,  accom- 
panied with  others,  to  show  the  intention  of  the  par- 
ties, that  there  should  not  be  a  future  lease.     But  in 
this  case,  where  the  context,  in  which  were  the  words 
Brown  v.  War-  skall  eujoij,  imported  that  the  parties  did  not  mean  that 
156.409^"*      they  should  operate  as  a  present  demise,  he  thought 
f°°'^ioE^^"'"    they  would  decide  contrary  to  the  intention  of  the 
i<^^-         '     parties,  if  they  were  to  determine  that  they  should 
have  that  effect.     It  was  resolved,  that  the  instrument 
only  amounted  to  an  agreement  for  a  lease. 
Must  have  a  12.  Evcry  Icasc  must  contain  a  sufficient  degree  of 

ni.?g1nd'e'nding.  ccrtaiuty,  as  to  its  beginning,  continuance,  and  ending. 
1  Inst  48. 6.      jf  g^  lease  be  made  to  begin  from  an  impossible  date, 

Bac.  Ab.  Tit.  "  r  • 

Lease,  L.         as  froui  thc  30th  February,  it  will  take  effect  from  its 
delivery.   But  where  the  date  or  time  when  a  lease  is  to 
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commence  is  uncertain,  as  where  a  lease  was  made  ha- 
bendum from  the  20th  November,  without  saying  what  i  Mod.  i30. 
November,  this  uncertainty  will  render  the  lease  void. 

13.  If  a  lease  be  made  by  indenture,  bearing  date  i  inst,  46. 6. 
2Gth  May,  to  hold  for  21  years  from  the  date,  or  day 

of  the  date;  it  shall  begin  on  the  27th  of  May.  If  the 
lease  bear  date  the  26th  May,  to  hold  from  the  making 
hereof,  or  from  henceforth,  it  shall  begin  on  the  day  Clayton's  case, 
on  which  it  is  delivered.  For  the  words  of  the  in-  ^^*p-^' 
denture  are  not  of  any  effect  till  the  delivery;  and 
thereby,  from  the  making,  or  from  henceforth,  take 
their  first  effect.  But  if  it  be  a  die  confectionis,  then  it 
shall  begin  on  the  day  after  the  delivery. 

14.  This  doctrine  has  been  denied  in  two  modern  Freeman  v. 
cases,  in  which  it  has  been  held  that  the  word  from  ^Te's!  ^'^* 
may,  in  the  vulgar  sense,  and  even  in  strict  propriety  LefJ^irfra"'^ 
of  language,  mean  either  inclusive  or  exclusive.    And  ""•  ^^• 
where  a  lease  can  only  be  supported  by  construing 

the  word/;'owz  inclusive,  a  Court  ought  to  give  it  that 
sense. 

15.  Lord  Kenyon  has  said,  that  if  a  lease  be  granted  3  Term  r. 
for  21  years,  to  commence  after  the  death  of  three  Dye'r,i24. 
lives  then  in  being,  it  will  be  good.     For  though  it  be  ^  ^'p-  ^^-  ''• 
uncertain  at  first,  when  the  term  will  commence,  yet 

when  the  lives  die,  it  is  reduced  to  a  certainty. 

16.  Where  a  lease  was  made  in  the  year  1780,  to  Doe  v.  Lea, 
hold  from  the  feast  of  St.  Michael,  it  was  held  that  ^^  ^''''^^^• 

.  this  must  be  taken  to  mean  New  Michaelmas,  and 
could  not  be  shown  by  extrinsic  evidence  to  refer  to  a 
holding  from  Old  Michaelmas. 

17.  It  has  been  stated,  that  the  word  term  not  only  Tit.  s.c.i. 
signifies  the  period  of  time  for  which  the  estate  is  to 
continue,  but  also  the  estate  and  interest  itself.     And 
therefore,  it  was  formerly  held  that  if  a  person  made 

a  lease  for  21  years,  and  after  made  a  lease  to  begin  i  inst.  45.6. 
aji)ie  et  expiratione  prcedicti  termini  21  annorum,  after  Se^iTp? 
which  the  first  lease  was  surrendered;    the  second  ^^^' 
lease  would  commence  immediately.     But  if  it  had 
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been  to  begin  post  Jinem  et  eTpii^ationem  prcedict''  21  an- 
iiorum ;  in  that  case,  though  the  first  term  were  sur- 
rendered, yet  the  second  lease  should  not  begin  till 
after  the  21  years  were  expired,  by  effluxion  of  time. 
Wright V.  Can-  But  this  doctriuc  has  been  denied  in  a  modern  case,  in 
282.  LordK.R.  which  it  has  been  held  that  the  word  term  may  signify 
^'^'  the  time,  as  well  as  the  interest. 

1  Inst.  45.6,  18.  As  to  the  continuance  of  a  lease,  it  must  also 
have  a  certainty ;  but  ul  cerium  est  quod  certum  reddi 
potest.  Therefore  a  lease  for  so  many  years  as  J.  B. 
shall  name,  is  a  good  lease  for  years.  For  though  it 
is  at  first  uncertain,  yet  when  J.  B.  hath  named  the 
years,  it  is  then  reduced  to  a  certainty.  Thus,  if  a 
person  makes  a  lease  for  so  many  years  as  he  shall 
live;  or  if  the  parson  of  D.  makes  a  lease  of  his  glebe, 
for  so  many  years  as  he  shall  be  parson  there ;  these 
leases  are  said  to  be  absolutely  void,  on  account  of 
the  uncertainty  of  their  continuance.  But  if  a  lease 
be  made  for  21  years,  or  any  other  certain  number  of 
years,  provided  the  lessor  or  lessee  shall  so  long  live, 
or  continue  parson  of  D.,  it  will  be  good ;  for  the  lease 
is  confined  to  a  certain  number  of  years,  though  it  may 
determine  sooner. 
Ferguson  v.  19.  A  Icasc  was  made  for  seven,  fourteen  or  twenty- 

2  Burr.  1034.     ouc  ycars.     It  was  contended  that  it  was  void  for  un- 
3 Term R. 463.  certainty;  but  the  Court  held  it  was  at  least  a  lease 
for  seven  years ;  then  if  the  lessee  continued,  it  was 
for  fourteen ;  and  if  after  that  he  continued,  it  was  for 
21  years. 
Goodrightv.  20.  In  a  modern  case  the  Court  of  King's  Bench 

3Te?Jn^Sc2.  ^^^^^y  that  a  Icasc  for  three,  six,  or  nine  years  was  de- 
terminable at  the  end  of  three  or  six  years,  by  eithe?^ 
of  the  parties ;  on  giving  reasonable  notice  to  quit. 
But  in  a  subsequent  case  the  Court  of  Common  Pleas 
Dann  v.  Spur-  Certified  to  the  Court  of  Chancery,  that  where  a  lease 
Vu\.-i'j'^—Ai2.  was  granted  for  seven,  fourteen,  or  twenty-one  years, 
the  lessee  only  had  the  option  at  which  of  those  periods 
the  lease  should  determine. 
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21.  Althousrh  a  lease  must,  at  its  creation,  have  a  May  determine 

,      ,  ,,.,..  by  a  proviso. 

precise  period  fixed,  beyond  which  it  is  not  to  con- 
tinue, yet  it  may  be  made  to  determine  prior  to  that 
period,  by  a  proviso  or  condition.  And  in  all  modern 
leases  there  is  a  proviso,  that  if  the  rent  is  not  paid, 
and  no  sufficient  distress  is  found  on  the  premises,  the 
lessor  may  re-enter. 

22.  All  lands  whereof  a  person  is  in  possession  may  ^^hat  may  be 
be  leased.     There  are  also  some  kinds  of  incorporeal 
hereditaments  which  may  be  leased.    Thus  an  advow-  Davenport's 
son  appendant  may  be  leased  with  the  manor  to  which  144, 10  Rep. 
it  is  annexed,  or  separate  from  it,  and  an  advowson 

in  gross  may  also  be  leased. 

23.  Tithes,  whether  in  the  hands  of  ecclesiastics  or 
lay  impropriators,  may  be  leased ;  and,  in  the  case  of 
ecclesiastics,  a  rent  may  be  reserved,  by  a  particular  Tit.  23.  c.  1.  ' 
statute,  on  such  leases.     As  to  lay  impropriators,  axit.  22.§C7. 
rent   may    also    be    reserved  under  the   statute    of 

32  Hen.  VIII.  c.  7. 

24.  Offices  which  do  not  concern  the  administra- {?""  \- ^•^''^» 

Hard.  46. 

tion  of  justice,  but  only  require  skill  and  diligence, 
may  be  leased  for  years  ;  because  they  may  be  exe- 
cuted by  deputy,  without  any  inconvenience  to  the 
public. 

25.  All  natural  persons  who  are  capable  of  alien- who  may  make 

,  leases* 

ating  their  property,  or  of  entering  into  contracts  re- 
specting it,  and  all  lay  corporations,  may  make  leases ; 
which  will  endure  as  lono-  as  their  interest  in  the  thina* 
leased,  but  no  longer. 

26.  By  the  statute  43  Geo.  III.  c.  75.  §  4.  it  is 
enacted,  that  the  Courts  of  Chancery  of  the  United 
Kingdom,  and  of  Ireland,  may  order  the  committee 
of  the  estate  of  lunatics,  to  make  such  leases  of  their 
estates  as  the  Court  shall  direct.  And  where  lunatics 
have  a  power  of  leasing,  their  committees  are  enabled 
to  execute  such  power  under  the  direction  of  that 
Court. 

27.  Leases  made  by  persons  having  no  estate  in  the  ^nfr«»«'  i^* 

VOL.  IV.  F 


60  Title  XXXU.     Deed.     C7/.  v.  §  28— 30. 

lands  at  the  time,  may  become  good  by  estoppel ;  of 
which  an  account  will  be  given  hereafter. 
Teuams  in  tall.  28.  All  Icascs  made  by  tenants  in  tail  might  have 
been  avoided  by  their  issue,  and  by  the  persons  en- 
titled to  the  remainder  or  reversion.  But  by  the 
statute  32  Hen.  VIII.  c.  28.  §  1.,  it  is  enacted,  that 
all  leases  made  for  a  term  of  years,  or  life,  by  any  per- 
son or  persons,  being  of  full  age,  having  any  estate  of 
inheritance,  either  in  fee  simple,  or  in  fee  tail,  shall 
be  good  and  effectual  in  law  against  the  lessors  and 
their  heirs.  This  statute  does  not  however  extend 
to  persons  having  estates  in  remainder  or  reversion, 
expectant  on  the  determination  of  an  estate  tail ; 
who  are  not  bound  by  any  leases  made  by  the  tenant 
in  tail. 
Unit,  333.  a.  29.  A  leasc  bv  tcuaut  in  tail,  which  is  warranted 
by  this  statute,  though  made  by  feoffment  and  livery, 
will  not  create  a  discontinuance.  Because  an  act  of 
parliament,  to  which  every  man  is  a  party,  allows  of 
such  leases,  which,  if  tortious,  as  all  discontinuances 
Walter  V.  Jack-  arc,  parliament  w^ould  not  allow.  But  if  a  lease  by 
633.        "    '  feoffment    be  not  warranted  by  the  statute  32  Hen. 

VIII.  it  will  operate  as  a  discontinuance. 
Huibands  30.  It  Is  cuactcd  by  the  same  statute,  that  all  leases 

oris.  made  for  a  term  of  years,  or  life,  by  persons  having  an 

estate  of  inheritance  in  right  of  their  wives,  or  jointly 
with  their  wives,  of  any  estate  of  inheritance,  made 
before  the  coverture,  or  after,  shall  be  good  and  ef- 
fectual in  law,  against  the  lessors,  their  wives  and 
their  heirs  :  provided  that  the  wife  be  made  a  party  to 
every  such  lease,  and  the  lease  be  made  by  indenture 
in  the  name  of  the  husband  and  wife,  and  she  do  seal 
the  same,  and  that  the  rent  be  reserved  to  the  husband 
and  wife,  and  the  heirs  of  the  wife,  according  to  her 
estate  of  inheritance  in  the  same.  And  that  the  hus- 
band shall  not  in  any  wise  alien,  discharge,  grant,  or 
give  away  the  same  rent  longer  than  during  the  cover- 
ture, except  by  fine  levied  by  the  husband  and  wife : 
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but  that  the  same  rent  shall  remain,  after  the  death  of 
the  husband,  to  the  person  to  whom  the  lands  would 
have  gone,  if  no  such  lease  had  been  made. 

31.  If  the  circumstances  required  by  the  statute  Doe  t.  Weiier, 
are  not  observed,  leases  by  husband  and  wife,  of  the 

wife's  lands,  are  not  binding  on  wives  surviving  their 
husbands.  If  the  wives  die  in  the  lifetime  of  their 
husbands,  their  heirs  may  avoid  them. 

32.  At  common  law,  leases  made  by  ecclesiastics.  Ecclesiastics 
of  lands  whereof  they  were  seised  in  right  of  their  cie«ia. 
churches,   &c.  were  in  many  cases  not  binding  on 

their  successors  :  it  was  therefore  enacted  by  the  sta- 
tute 32  Hen.  VIII.  c.  28.  that  all  leases  for  term  of 
years,  or  life,  by  any  persons  having  an  estate  of  in- 
heritance in  right  of  their  churches,  shall  be  good  and 
effectual  against  the  lessors  and  their  successors. 

33.  There  are  several  other  statutes,  by  which  all   lEUi.  c,  i9. 

.13 c.  10. 

alienations  by  ecclesiastical  persons  are  declared  void,  u  —  e.  ii. 
except  leases  for  21  years,  or  three  lives  :  And  as  the  ij^^ia.* 
statute  32  Hen.  VIII.  is  called  an  enabling  statute; 
these  are  called  disabling  statutes. 

34.  The   circumstances    required  by   the   statute  Circumstance* 
32  Hen.  VIII.,  and  the  subsequent  statutes,  to  render  SSmsm. 
leases  made   by   tenants  in  tail,  husbands  seised  in 

right  of  their  wives,  and  ecclesiastical  persons,  valid 

and  binding  on  their  heirs  and  successors,  are  chiefly 

these:  i.  All  such  leases  must  be  by  deed  indented,  iimt. 44.«. 

not  by  deed  poll,  or  by  parol,     ii.   They  must  be 

made  to  begin  from  the  day  of  the  making  thereof, 

or  from  the  making  thereof. 

35.  III.  If  there  be  an  old  lease  in  being,  it  must  ^^«n»- 
be  surrendered  or  ended  within  one  year  next  after 
the  making  of  the  new  lease.     Such  surrender  must 

be  absolute,  not  conditional ;  for  then  the  intention  of 
the  statute  might  easily  be  evaded  by  setting  up  such 
old  lease  again,  upon  breach  of  the  condition. 

36.  A  surrender  in  law,  by  the  taking  of  a  new  lease,  Thompson?, 
either  to  begin  presently,  or  on  a  day  to  come,  seems  poJiuV 

F2 
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a  good  surrender  within  the  statutes.  For  by  taking 
such  new  lease,  though  to  commence  on  a  future  day, 
the  first  lease  is  presently  surrendered,  and  gone ;  and 
shall  not  continue  till  the  day  on  which  the  new  lease 
is  to  commence ;  but  by  acceptance  of  such  new 
lease,  the  first  is  immediately  surrendered,  because 
both  leases  cannot  exist  together.  As  the  first  cannot 
be  dissolved,  or  surrendered  in  part,  it  must  be  sur- 
rendered for  the  whole. 

37.  A  surrender,  upon  condition  that  the  lessor 
should  make  a  new  lease  within  a  week  after,  has 
been  held  good. 
Wilson  V.  Car-  38.  The  lessor  of  the  plaintiff  beinsf  a  prebendary 
1201.  '  of  Sarum,  brought  an  ejectment  to  avoid  a  lease  made 
by  his  predecessor,  as  not  being  conformable  to  the 
proviso  in  the  statute  32  Hen.  VIII.,  because  the  sur- 
render of  the  former  lease  was  with  a  condition,  that 
if  the  then  prebendary  did  not,  within  a  w^eek  after, 
grant  a  new  lease,  the  surrender  should  be  void ; 
whereby,  as  it  was  contended  for  the  plaintiff,  the  old 
term  was  not  absolutely  gone;  but  the  lessee  reserved 
a  power  of  setting  it  up  again. 

The  Court  gave  judgment  for  the  defendant,  this 
being  within  the  intent  of  the  statute ;  which  was, 
that  there  should  not  be  two  leases  standing  out 
against  the  successor.  Here  the  new  lease  was  made 
within  the  week  ;  from  thence  it  became  an  absolute 
surrender,  both  in  deed  and  in  law :  the  whole  was 
out  of  the  lessee,  without  further  act  to  be  done  by 
him.  In  the  proviso  in  the  statute,  there  was  the 
word  ended,  as  well  as  surrendered ;  and  could  it  be 
said  that  the  first  lease  was  not  ended  ?  This  was  no 
more  than  a  reasonable  caution  in  the  first  lessee,  to 
keep  some  hold  of  his  old  estate,  till  a  new  title  was 
made  to  him. 

39.  The  Stat.   18  Eliz.  c.  11.  §  2.  enacts,  that  all 

leases  to  be  made  by  any  ecclesiastical  or  collegiate 

...  persons,  or  others,  within  the  stat.  13  Eliz.  c.  10.,  of 
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any  lands,  &c.  whereof  any  former  lease  for  years  is 
in  being,  and  not  to  be  expired,  surrendered,  or  ended 
within  three  years  next  after  the  making  of  any  such 
new  lease,  shall  be  void.  And  by  the  3d  section  of 
18  Eliz.  all  bonds  and  covenants  for  renewing  any 
leases,  contrary  to  the  13  Eliz.  or  this  statute,  are 
declared  void.  There  are,  however,  some  cases  in  4  Bac.  Ab.  64. 
which  a  bishop,  with  the  consent  of  dean  and  chapter, 
may  make  a  concurrent  lease. 

40.  IV.  The  duration  of  all  leases  made  under  these  i  last.  44.6. 
statutes,  must  not  exceed  twenty-one  years,  or  three 

lives ;  but  it  may  be  for  fewer  years  or  lives.  The 
intention  of  these  statutes  being  only  to  abridge  the 
power  of  making  long  and  unreasonable  leases,  by 
reducing  them  to  a  determinate  number  of  years  or 
lives,  which  they  should  not  exceed ;  but  might  be 
made  as  much  under  as  the  party  pleased. 

41.  If  a  bishop  makes  a  lease  for  four  lives,  and  10  Rep.  62.  a. 
one  of  them  dies  in  the  lifetime  of  the  bishop,  so  that 

at  his  death  there  are  but  three  lives  in  being;  yet  the 
lease  will  be  void  against  his  successor.  For  as  it  was 
originally  void,  no  subsequent  event  could  make  it 
good. 

42.  If  a  lease  be  made  to  A.  for  the  lives  of  B.,  C,  Baugh  v. 
and  D.,  it  is  a  good  lease  to  one  for  the  lives  of  three  cro."ja!;G. 
other  persons ;  and  a  lease  to  three  persons  for  three 

lives,  is  all  one,  within  the  intent  of  these  statutes : 
for  in  both  cases  three  lives  are  the  measure  of  the 
estate  created,  which  is  all  the  statutes  require. 

43.  It  appears  to  be  understood,  that  a  lease  for  8  Rep.  69.6. 
sixty  years,  if  three  lives  shall  so  lono-  live,  is  i^ood  whiteiocke's 

.   ,  .         ,  "-  case,  infra, 

withm  the  stat.  32  Hen.  VIII.,  upon  a  principle  which  c.  le.Bac. 
will  be  stated  hereafter.  '"'  ' 

44.  By  the  statute  14  Eliz.  c.  11.  §  17.  it  is  en- 
acted, that  the  stat.  13  Eliz.  c.  10.  shall  not  extend 
to  leases  of  houses  belonging  to  any  ecclesiastical 
persons,  or  bodies  politic  or  corporate,  situate  in  any 
city,  borough,  town  corporate,  or  market  town,  or 
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the  suburbs  thereof;  but  that  all  such  houses  may 
be  granted  and  demised  as  they  might  have  been 
before  the  making  of  that  statute,  except  capital  or 
dwelling  houses.  But  by  the  19th  section  of  this 
act,  all  leases  for  more  than  forty  years  are  prohibited. 
Crine  v.  Tay-    It  has  howcver  been  held,  that  covenants  for  renew- 

lor,  Hob.  269.      .  . 

mg  leases  oi  houses  m  towns,  are  not  prohibited  by 
the  18  Eliz.,  which  only  restrains  leases  made  against 
the  stat.  13  Eliz. 

niist.44. 6.  45.  V.  All  leases  made  under  these  statutes,  must 

be  of  lands  or  tenements  whereto  resort  may  be  had, 
for  the  rent  reserved,  by  distress ;  for  otherwise  the 
heirs  or  successors  of  the  lessors  would  be  without 
any  remedy  for  the  recovery  of  the  rent.  These  sta- 
tutes do  not  therefore  extend  to  advowsons,  tithes,  or 

Tit.  28.C.  1.  other  incorporeal  hereditaments  ;  but  leases  of  tithes 
are  now  established  by  a  particular  statute. 

46.  VI.  The  statute  32  Hen.  VIII.  does  not  extend 
to  any  leases  of  manors  or  lands  which  have  not  most 
commonly  been  ietten  to  farm,  or  occupied  by  the 
farmers  thereof,  by  the  space  of  twenty  years  next 
before  such  leases  thereof  made.  The  intention  of 
this  clause  was  to  prevent  the  persons,  enabled  by  the 
statute  to  demise,  from  making  leases  of  their  man- 
sion houses  and  demesnes,  so  as  to  bind  their  heirs  or 
successors ;  as  that  practice  would  have  produced  a 
great  decay  of  hospitality. 

Bac.  Ab.Tit.  47.  Various  opinions  have  been  held  upon  the  con- 
struction of  this  clause.  The  better  of  them  seems  to 
be,  that  it  consists  of  two  parts  in  the  disjunctive :  if 
either  of  them  be  observed,  it  is  sufficient  to  support 
the  lease.  The  first  is — **  which  have  not  most  com- 
monly been  Ietten."  Which  is  general.  The  other 
is — *'  or  occupied  by  the  farmers  thereof  by  the  space 
of  twenty  years." — That  the  most  natural  and  genuine 
meaning  of  the  clause  is,  that  the  lands  to  be  leased 
must  either  be  such  as  have  been  most  commonly 
Ietten ;  that  is,  such  as  are  not  reputed  part  of  the 
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demesnes  ;  or  such  as  have  been  occupied  by  the  far- 
mers thereof  by  the  space  of  twenty  years. 

48.  If  lands  have  been  let  or  occupied  for  eleven  idem, 
years,  or  more,  at  one  or  several  times,  within  the 
twenty  years  next  before  a  lease  for  21  years,  or  three 
lives,  it  will  be  sufficient :  and  a  demise  by  copy  of  Baugh  v. 
court-roll  will  be  considered  as  a  sufficient  letting  ja!76.' 
within  the  statute. 

49.  VII.  The  statute  32  Henry  VIII.  further  pro- 
vides— *'  That  upon  every  such  lease  there  be  reserved 
yearly,  during  the  same  lease,  due  and  payable  to  the 
lessors,  their  heirs  and  successors,  to  whom  the  same 
lands  should  come  after  the  death  of  the  lessors,  if  no 
lease  had  been  thereof  made,  and  to  whom  the  rever- 
sion thereof  should  appertain,  according  to  their  es- 
tates and  interests,  so  much  yearly  farm  or  rent,  or 
more,  as  had  been  most  accustomably  yielden  or  paid 
for  the  manors  &c.  so  to  be  letten  within  twenty  years 
next  before  such  lease  thereof  made. 

50.  It  has  been  a  constant  practice,  ever  since  this 
statute  was  made,  for  bishops  to  take  great  fines  upon 

the  renewal  of  leases,  of  which  the  validity  has  never  i.ves.&  Bea. 
been   questioned.     As   to   tenants  in  tail,  there   can  ^*^' 
be  no  doubt  but  that  they  may  also  take  fines  upon 
the  renewal  of  leases,  provided  the   ancient  rent  be 
I'eserved. 

51.  By  the  stat.  18  Eliz.  c.  6.  it  is  required,  that  in 
all  leases  made  by  the  colleges  of  Oxford,  Cambridge, 
Winchester,  and  Eton,  one  third  of  the  old  rent  be 
reserved  in  corn. 

52.  It  was  formerly  doubted  whether  ecclesiastical 
persons  might  make  a  lease  of  part  of  lands,  which  had 

been  usually  let  for  a  certain  rent,  reserving  a  rent/?ro  . 

rata.  Bat  now,  by  the  statute  39  &  40  Geo.  III.  c.  41., 
it  is  enacted,  that  where  any  part  of  the  possessions  of 
any  ecclesiastical  persons  shall  be  demised  by  several 
leases,  which  was  formerly  demised  by  one ;  or  where 
a  part  shall  be  demised  for  less  than  the  ancient  rent. 
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and  the  residue  shall  be  retained  in  the  possession  of 
the  lessor;  the  several  rents  reserved  on  the  separate 
demises  of  the  specific  parts,  shall  be  taken  to  be 
the  ancient  rents  ;  with  a  proviso,  that  where  the 
whole  of  such  premises  shall  be  demised  in  parts, 
the  aggregate  rents  reserved  shall  not  be  less  than 
the  old  accustomed  rent;  and  so  in  proportion 
where  a  part  shall  be  retained  in  possession  by  the 
lessor. 

53.  VIII.  The  last  rule  to  be  observed  in  respect  to 
leases  under  this  statute  is,  that  they  must  not  be 
made  without  impeachment  of  w^aste.  For  if,  as  the 
preamble  speaks,  long  and  unreasonable  leases  are 
the  chief  cause  of  dilapidations,  and  of  the  decay  of 
hospitality,  much  more  would  they  be  so,  if  they  were 
made  disDunishable  for  waste. 

J. 

Parsons  and  vi-  54.  Parsous  and  vicai's  are  expressly  excepted  out 
Bac!  Ab.  Tit.  of  the  statute  32  Henry  VIII.  so  that  they  are  not,  as 
^^^*^*  '  other  sole  corporations,  enabled  by  that  statute  to 
make  any  leases  to  bind  their  successors,  without  the 
confirmation  of  the  patron  and  ordinary  ;  but  remain 
as  they  did  at  common  law.  They  are  however  not 
restrained  by  the  act  of  13  Eliz.  from  making* leases 
for  twenty-one  years,  or  three  lives ;  but  then  such 
leases  must  not  only  be  confirmed  by  the  patron  and 
ordinary,  but  must  also  be  made  in  conformity  to  the 
eight  rules  already  mentioned,  otherwise  they  will 
not  bind  the  successors.  And  they  are  restrained  by 
the  act  of  13  Eliz.  from  making  leases  for  any  longer 
time,  notwithstanding  any  confirmation,  or  confor- 
mity to  the  rules  before  mentioned. 
Tenants  for  life.  55.  Tcuauts  for  life  canuot  make  leases  to  continue 
I  Inst.  47.  h.  longer  than  their  own  lives.  Thus  if  A.,  lessee  for  the 
life  of  B.J  makes  a  lease  for  years,  by  deed  indented, 
and  after  purchases  the  reversion  in  fee,  and  B.  dies  ; 
A.  shall  avoid  his  own  lease;  for  he  may  confess  and 
avoid  the  lease  which  took  effect  in  point  of  interest, 
and  determined  bv  the  death  of  B. 
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56.  Where  the  person  in  remainder  or  reversion  joins  i  inst.  45.  a. 

.   ,       ,  n       Tr     •  1  ■  1  'j    -  Treport's  case. 

With  the  tenant  for  hie  ni  maknig  a  lease  ;  it  is  con-  g  Rep.  i4. 
sidered,  during  the  life  of  the  tenant  for  life,  as  his 
lease,  and  the  confirmation  of  the  remainder-man  or 
reversioner.  After  the  death  of  the  tenant  for  life,  it 
is  considered  as  the  lease  of  the  remainder-man  or 
reversioner  ;  and  the  confirmation  of  the  tenant  for 
life.* 

57.  Where  a  tenant  by  the  curtesy,  or  in  dower,  Tenants  by  the 
makes  a  lease  for  years,  and  dies,  the  lease  is  abso-  dower.^ "" 
lutely  determined :  for  though  their  estates  are  cjuodam- 

viodo  a  continuance  of  the  estates  of  the  wife  and  hus- 
band, yet  it  is  a  continuance  only  for  life ;  and  having* 
no  power  to  contract  for  the  inheritance,  their  leases 
or  charges  fall  off  with  the  estate  out  of  which  they 
were  derived. 

58.  As  lessees  for  years  may  assign,   or  grant  over  Tenants  for 
their  whole  interest ;  so  they  may  lease   it  for  any  ^ac^Ab.  Tit. 
fewer  number  of  years  than  those  for  which  they  hold  ^^^^j^-^  ^' 
it ;  and  such  derivative  lessee  is  compellable  to  pay 

rent  and  perform  covenants,  according  to  the  terms 
contained  in  such  derivative  leases. 

59.  By  the  statute  4  Geo.  II.  c.  28.  §  G.  reciting  that 
leases  for  lives  or  years  could  not  be  renewed,  without 
a  surrender  of  all  the  underleases  derived  out  of  the 
same  ;  it  is  enacted,  that  all  future  renewals  of  leases 
for  lives  or  years  shall  be  deemed  good  and  valid,  with- 
out the  surrender  of  any  derivative  leases. 

60.  It  is  said  in  Bacon's  Ab.  that  a   guardian  in  Guardians. 
socage,  having  not  only  an  authority,  but  an  interest  ^evSgsoni 
in  the  lands  descended  to  his  ward,  may  make  leases  2Wiis.  r.  i2y. 
for  years  in  his  own  name  ;  for  he  is  quasi  domimis  itro 
tempore.     But  it  has  been  determined  that  such  leases 
become  void,  as  soon  as  the  ward  attains  his  full  age. 


*  Tenants  for  life  are  frequently  enabled  by  poAvers  to  make  leases 
for  long  terms  ;  of  which  an  account  will  be  given  in  Ch.  IG.  ot  this 
Title. 
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61.  A  testamentary  guardian,  or  one  appointed  pur- 
suant to  the  statute  12  Cha.  II,  c.  24.  being  the  same 
in  office  and  interest  as  a  guardian  in  socage,  may  also 
(I  presume)  make  leases  for  years. 
Executors  and        62.  As  exccutors  and  administrators  may  dispose 
a  minis  ra  ors.    ^i^g^i^^giy  ^f  temis  for  ycars,  vested  in  them  in  right 
of  their  testators  or  intestates ;  so  may  they  lease  the 
same  for  any  fewer  number  of  years ;  and  the  rents 
reserved  on  such  leases  w^ill  be  assetts  in  their  hands. 
Joint  tenants,        (53^  Joint  tcuants,  coparccncrs,  and  tcnauts  in  com- 

coparceners,and  ^ 

tenants  in  com-  mon,  may  either  make  leases  of  their  undivided  shares  ; 

Tinst.  186.  a.  OX  clse  may  all  join  in  a  lease  of  the  whole.  One  joint 
■  *  ■  tenant,  coparcener,  or  tenant  m  common  may  also 
make  a  lease  of  his  part  to  his  companion ;  for  this 
only  gives  the  lessee  a  right  to  take  the  whole  profits, 
when  before  he  had  but  a  right  to  the  moiety  of  tliem ; 
and  he  may  contract  with  his  companion  for  that  pur- 
pose, as  well  as  with  a  stranger. 

Copyholders.         64.  It  has  been  stated,  that  by  the  general  custom 

It.  1  .  c.  5.     ^^  niost  manors,  copyholders  may  make  leases  for  one 

and  sometimes  for  three  years ;  and  that  they  may, 

with  the  lord's  licence,  make  leases  for  any  number  of 

Haddon  V.  Ar-  ycars  I  but  though  a  lease  be  made  by  a  copyholder, 

EiirToi!  '°'  not  warranted  by  the  custom,  without  licence  of  the 
lord,  it  is  not  absolutely  void  ;  for  the  lessee  may  maiuT 
tain  an  ejectment  against  strangers. 

whoareinca-        ^5.  All  pcrsons  incapablc  of  binding  themselves  by 

pabie  of  making  ^^yj  othcr  contract,  such  as  persons  of  nonsane  memory 

Ante  ^26  ^^'  ^^^  ^^  coursc  incapable  of  making  leases.  But  it 
has  been  stated  that  the  committees  of  lunatics  may 
now  make  leases  of  the  lunatic's  lands,  under  the 
direction  of  the  Court  of  Chancery. 

Infants.  ^Q •  Au  iufaut  canuot  make  a  lease  of  his  lands,  un- 

less it  be  evidently  beneficial  to  him.  Where  no  rent 
is  reserved,  it  has  been  held  by  some  to  be  totally  void, 

Bac.  Ab.Tit.     while  others  hold  it  to  be  only  voidable.     It  appears 

""''   ■         however  to  be  settled,  that  if  an  infant  makes  a  lease 

for  years,  he  cannot  plead   non  cat  factum,  but  must 
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avoid  it  by  pleading  the  special  matter  of  his  infancy ; 
which  seems  to  favour  the  opinion  of  those  who  hold 
that  the  lease  is  not  totally  void. 

67.  If  an  infant  makes  a  lease  reserving  rent,  it  is  idem. 
prima  facie  good  ;  because  it  is  presumed  to  be  for 

his  benefit.  But  it  is  voidable  by  the  infant,  when  he 
comes  of  age ;  or  by  his  heir  if  he  dies  under  age. 
If  a  case  of  this  kind  were  now  to  arise,  the  principle 
upon  which  its  validity  would  depend,  would  be, 
whether  it  was  beneficial  or  not  to  the  infant.  As  3  Burr.  isoe. 
Lord  Mansfield  has  observed,  that  very  prejudicial 
leases  may  be  made,  though  a  nominal  rent  be  re- 
served :  that  there  may  be  most  beneficial  considera- 
tions for  a  lease,  though  no  rent  be  reserved.  And 
that  an  infant  may  make  a  lease  without  rent,  for  the 
purpose  of  trying  his  title. 

68.  Married  women,  being  disabled  by  the  common  Married  women. 
law  from  making  any  disposition  of  their  real  estates, 

during  their  coverture,  cannot  make  leases  ;  and  there- 
fore the  stat.  32  Hen.  VIII.  has  enabled  their  husbands 
to  make  leases  for  them. 

69.  There  are  many  cases  in  which  leases  made  by  Void  and  void- 
persons  having  only  a  particular  estate  in  the  lands, 
become  absolutely  void  by  the  death  of  the  lessors  ; 

and  others  where  they  are  only  voidable  by  the  heirs, 
or  persons  in  remainder  or  reversion.  This  distinction 
is  frequently  material;  for  where  a  lease  becomes  iinst.2ii.&. 
absolutely  void,  by  the  death  of  the  lessor,  no  accep- 
tance of  rent,  or  any  other  act  by  the  heir,  or  person 
in  remainder  or  reversion,  will  make  it  good  ;  whereas 
if  a  lease  be  voidable  only,  acceptance  of  rent  will 
operate  as  a  confirmation  of  it. 

70.  All  leases  by  tenants  in  tail  not  warranted  by  unst.  i5.5. 
the  statute  32  Hen.  VIII.  are  voidable  by  the  issue 

in  tail.  Bat  if  the  issue  accept  of  rent  or  fealty  after 
the  death  of  their  ancestor  ;  or  bring  an  action  for  the 
rent,  or  for  waste,  these  acts  will  operate  as  a  con- 
firmation of  the  lease. 
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1  lait.io.b.        71.  With  respect  to  leases  made  by  tenants  in  tail 

conformable  to  the  statute  32  Hen.  VIII. ,  thouoh 
binding  on  the  issue,  they  are  void  as  against  the 
persons  in  remainder  and  reversion :  so  that  no  accep- 
tance of  rent  by  them  will  operate  as  a  confirmation. 
As  to  leases  not  conformable  to  the  statute  32  Hen. 
VIII.  they  are  of  course  void  as  to  the  remainder-man 
or  reversioner. 
Ante,  §31.  72.  It  has  bccn  Stated  that  Icases  made  bv  liusband 

Doe  V.  Weller,  .  .  '' 

7TermR.478.  and  wifc,  of  the  wife's  land,  though  not  conformable 
to  the  statute  32  Hen.  VIII.,  are  only  voidable  by  the 
wife ;  therefore  acceptance  of  rent  by  her,  after  her 

2  Saund.  R.      husbaud's  death,  will  operate  as  a  confirmation.     And 

180.  n.  9.  .      .  .  T      -  \  ^ 

Doug.  R.  52.  it  IS  said  that  a  lease  by  the  husband  alone,  of  his 
wife's  land,  is  only  voidable  by  the  wifc,  not  abso- 
lutely void.  But  some  doubts  are  raised  respecting 
this  point  by  the  late  I\Ir.  Serjeant  Williams.* 

73.  All  leases  made  by  tenants  for  life  become  ab- 
solutely void  by  their  death  ;  so  that  no  acceptance 
of  rent,  or  other  act,  by  the  persons  entitled  to  the 
remainder  or  reversion,  v^dll  operate  as  a  confirmation 
of  them. 
Jenkins  V.  74.  A  tenant  for  life  made  a  lease  for  21  years,  and 

Cowr«^4'82.  ^^^^  before  the  expiration  of  the  term.  The  re- 
mainder-man suffered  the  tenant  to  continue  in  pos- 
session four  or  five  years,  received  the  rent  regularly 
during  that  time,  then  gave  him  notice  to  quit,  and 
brought  an  ejectment. 

Lord  Mansfield  said — This  was  a  void  lease  ;  but  if 
it  were  voidable  only,  the  acceptance  of  rent  alone, 
unaccompanied  wiih  any  other  circumstance,  was  not 
a  sufficient  confirmation.  It  could  not  be  a  confirma- 
tion, unless  done  with  a  knowledge  of  the  title  at  the 
time ;  or  unless  the  remainder-man  lay  by,  and  suffered 


*  ^\'ith  respect  to  the  cases  where  leases  made  by  ecclesiastical 
persons  are  void,  or  only  voidable,  the  student  is  referred  to  Bacon's 
Ab.  Tit.  Lease,  H. 
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the  tenant  to  lay  out  his  money  in  improvements,  in 
confidence  of  continuing  tenant.  But  here  it  was  a 
void  lease  ;  and  in  general  a  void  lease  was  incapable 
of  confirmation. 

75.  In  a  subsequent  case  Lord  Mansfield  held,  that 
a  lease,  which  was  void  against  a  remainder-man, 
could  not  be  set  up  by  his  acceptance  of  rent,  and 
suffering  the  tenant  to  make  improvements  after  his 
interest  became  vested  in  possession. 

76.  A  tenant  for  life  made  a  lease  for  99  years,  if  Doev.Butciier, 
two  persons  should  so  long  live.     The  remainder-man  ^°"^"  ^'^' 
received  rent  and  heriots  for  several  years  from  the 

lessee,  who  laid  out  considerable  sums  of  money,  after 
the  death  of  the  lessor,  in  improvements.  Lord  Mans- 
field said,  there  did  not  appear  to  have  been  any  inten- 
tion either  to  confirm  the  old  lease,  or  to  grant  a  new 
one  :  both  parties  had  proceeded  under  a  mistake,  and 
had  supposed  the  original  lease  to  be  good.  Judg- 
ment was  given  that  the  lease  was  not  confirmed. 

77.  The  Court  of  Chancery  has  however  held,  that 
where  a  remainder-man  accepted  rent,  and  suffered 
the  tenant  to  make  improvements,  knowing  the  defect 
in  the  lease,  he  should  execute  a  new  lease  to  him. 

78.  A  tenant  for  life  made  a  lease  of  a  house  under  Stiiesv.  Cow- 

rriT        1  -1  ,1  •  per,3  Atk.  092. 

a  power.  1  lie  lessee  assigned  over  the  premises  to 
one  Stiles,  who  rebuilt  the  house.  After  the  death  of 
the  lessor  the  remainder-man  accepted  rent  during 
six  years,  during  which  time  the  tenant  built  new 
offices.  The  remainder-man  afterwards  brought  an 
ejectment  against  the  tenant,  and  recovered  the  pos- 
session ;  the  lease  not  being  made  pursuant  to  the 
power.  The  tenant  filed  a  bill  in  Chancery  for  an  in- 
junction to  stay  proceedings  at  law,  and  to  be  quieted 
in  the  possession  of  the  house. 

Lord  Hardwicke  said,  that  where  a  remaider-man 
lies  by,  sufters  the  lessee  or  assignee  to  rebuild,  and 
does  not  by  his  answer  deny  that  he  had  notice  of  it ; 
these  circumstances  together  would  bind  him  from 
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"  afterwards  controverting  the  lease.  Decreed,  that 
the  defendant  should  execute  a  new  lease  to  the 
plaintiff. 

1  Inst.  215.  a.       79.  Where  there  is   a  proviso  inserted  in  a  lease, 

^^"    '"'    that  upon  non-payment  of  the  rent  reserved,   on  a 

certain  day,  the  lease  shall  be  void  ;  if  the  rent  be 

not  paid  on  the  day  appointed,  no  acceptance  of  it 

after  will  operate  as  a  confirmation  of  the  lease. 

Finch  T,  gQ^  Kin  Of  Philip  and  Queen  Mary  demised  the  seat 

rhrockmorton,  or*'  J 

Crg.  E!iz.  221.  of  the  priory  of  Ravenstone  to  T.  Throckmorton  for 

Poph.53.  I  J 

seventy  years,  rendermg  rent,  with  a  proviso,  that  upon 
non-payment  within  forty  days  after  the  day  it  was  due, 
the  lease  should  be  void.  The  rent  w^as  not  paid  within 
forty  days,  in  9  Eliz.,  but  afterwards  the  Queen's  re- 
ceiver accepted  it,  made  an  acquittance,  as  if  it  had 
been  paid  at  the  day ;  and  continued  to  receive  it  till 
30  Eliz.,  when  the  Queen  granted  the  land.  The 
non-payment  of  the  rent  in  9  Eliz.  within  the  forty 
days,  was  found  by  office,  upon  which  the  new  grantee 
entered.  The  case  was  argued  several  times  in  the 
Exchequer,  and  all  the  barons  agreed:  i.  That  the 
lease  became  void  immediately  upon  the  non-payment 
of  the  rent,  for  the  words  were,  that  upon  non-payment 
the  lease  should  cease  and  be  void.  So  that  the  land 
was  discharged  of  the  contract,  and  the  patentee  was 
no  longer  a  termor  ;  nor,  as  Manwood  said,  a  tenant 
at  will  or  at  sufferance,  ii.  That  the  acceptance  of 
rent  afterwards,  could  not  make  a  void  lease  good. 

A  writ  of  error  was  brought  before  the  Lord  Keeper 
and  the  Lord  Treasurer,  when  the  judgment  was 
affirmed,  for  this  reason,  that  the  proviso  should  be 
taken  to  be  a  limitation  to  determine  the  estate,  and 
not  a  condition  to  undo  the  estate ;  which  could  not 
be  defeated,  in  case  of  a  condition,  but  by  entry. 

81.  If  there  be  a  proviso  in  a  lease,  that  upon 
alienation  the  lessor  shall  re-enter ;  there,  if  the  lessor 
accepts  rent  after  the  breach  of  the  condition,  he 
cannot  take  advantage  of  it,  unless  he  was  ignorant  of 
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such  breach  ;  in  which  case  acceptance  of  rent  will 
not  bar  him. 

82.  In  Pennant's  case,  the  lessee  aliened  without  Tit.  is.  c.  i. 

S  37. 

licence,  for  which  the  lessor  entered.     The  lessee  said, 

that  before  the  re-entry,  the  lessor  accepted  rent ;  to  Roe  v.  Harri- 

which  the  lessor  replied,  that  before  the  receipt  of  rent  r"425^*""" 

he  had  no  notice  of  the  alienation.     It  was  adjudged 

for  the  plaintiff. 

83.  But  where  the  lessor  has  notice  of  the  breach  of 
a  condition,  and  afterwards  accepts  rent,  it  will  ope- 
rate as  a  waiver  of  the  forfeiture,  and  a  confirmation  of 
the  lease. 

84.  In  a  lease  for  21  years,  there  was  a  covenant  Goodrightv. 
that  the  lessee  should  not  underlet,  assign,  or  transfer  Cowp.  803. 
the  premises,  without  the  assent  of  the  lessor  :  with  a 
power  of  entry  in  case  the  lessee  did  not  observe  the 
covenant.     The  lessee  underlet  part  of  the  premises, 

but  with  the  knowledge  of  the  lessor,  who  accepted 
rent  accrued  after  such  underletting. 

Lord  Mansfield  said,  that  to  construe  the  acceptance 
of  rent,  due  since  the  condition  broken,  a  waiver  of  the 
forfeiture,  was  to  construe  it  according  to  the  inten- 
tion of  the  parties.  Upon  the  breach  of  the  condition, 
the  landlord  had  a  right  to  enter.  He  had  full  notice 
of  the  breach,  and  did  not  take  advantage  of  it,  but 
accepted  rent,  subsequently  accrued  ;  that  showed  he 
meant  the  lease  should  continue.  Cases  of  forfeiture 
were  not  favoured  at  law ;  and  where  the  forfeiture 
was  once  waived,  the  Court  would  not  assist  it. 

85.  All  persons  whatever,  though  they  be  idiots,  vs^homaybe 
lunatics,  infants,  or  married  women,  may  be  lessees  ;. 
because  a  lease  is  always  presumed  to  be  beneficial  to 

the  person  who  takes  it.  Where  the  lessees  labour 
under  many  disabilities,  at  the  time  when  the  lease  is 
made,  they  may  upon  the  removal  of  their  disabilities, 
avoid  such  leases  ;  but  if  they  continue  to  occupy  the 
things  demised,  after  such  removal  of  their  disabilities, 
the  lease  becomes  good. 
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CHAP.  VI. 

Exchange,  Partition,  Release,  and  Confirmation. 


1.  Exchange. 

9.  Who  viuy  exchange. 
12.  Can  only  be  between  two 

Parties. 
14.  Partition. 
18.  Release. 
21.  Hoio  Releases  enure. 


22.  Miffer  l' Estate. 

26.  Mitter  le  Droit. 

2S.  Enlargement  of  estate. 

35.  Extinguishment. 

38.  What  may  be  released. 

40.  Confirmation. 


Sectiox  I. 

Erchange.       An  cxcliange  is  a  mutual  grant  of  equal  interest,  the 
§62.  one  in  consideration  of  the  other.  "  As  if  (says  Little- 

ton) there  be  two  men,  and  each  of  them  is  seised  of  one 
quantity  of  land  in  one  county,  and  the  one  granteth 
his  land  to  the  other,  in  exchange  for  the  land  which 
the  other  hath  ;  and  in  like  manner  the  other  granteth 
his  land  to  the  first  grantee,  in  exchange  for  the  land 
which  the  first  grantor  hath." 
1  Inst.  51.  b,  2.  There  are  five  circumstances  necessary  to  an  ex- 
change. I.  That  the  estates  given  be  equal,  ii.  That 
the  word  e.vcanibiiim,  exchange,  be  used ;  which  cannot 
be  supplied  by  any  other  word  ;  or  described  by  any 
circumlocution,  iii.  That  there  be  an  execution  by 
entry,  or  claim,  in  the  life  of  the  parties,  iv.  That,  if 
it  be  of  things  that  lie  in  grant,  it  be  by  deed.  v.  That 
if  the  lands  lie  in  several  counties,  it  be  by  deed  in- 
dented ;  or  if  the  things  lie  in  grant,  though  they  be  in 
one  county. 
iin8t..?o.  6.  3.  With  respect  to  the  first  of  these  circumstances, 
Lit.  §  64, 5.  -^  -g  ^^^ly  necessary  that  the  equality  be  in  the  quantity 
of  the  estates  exchanged ;  as  an  estate  in  fee  for  an 
estate  in  fee  ;  an  estate  for  life,  for  an  estate  for  life  ; 
and  not  in  the  value,  quality,  or  manner  of  the  estate. 
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Therefore  an  estate  in  joint  tenancy  may  be  exchanged 
for  an  estate  in  common.  So  lands  may  be  exchanged 
for  rents,  commons,  or  any  other  inheritance  concern- 
ing lands.     And  it  is  said  in  Bustard's  case  that  an  es-  4  Rep.  122.  b. 

^°     .  .  ,        .  .    .      r      ^■c  Cro.  Eliz.  912. 

tate  m  reversion,  expectant  on  an  estate  lor  liie,  may 
be  given  in  exchange  for  land  in  possession  ;  for  in 
such  case  the  parties  are  not  deceived. 

4.  An  estate  tail  may  be  exchanged  for  an  estate  1  inst- 50.  &. 
in  fee,  which  will  continue  good  till  avoided  by  the 

issue  in  tail.  A  bass  fee  may  be  exchanged  for  an 
estate  in  fee  simple.  A  man  may  give  an  estate  for 
the  life  of  the  donee  in  exchange  for  an  estate  for  ano- 
ther's life ;  for  the  estates  are  equal,  both  being  estates 
of  freehold.  Roll  says  that  an  estate  for  three  lives 
may  be  given  in  exchange  for  an  estate  for  one  life,  for 
both  are  estates  of  freehold,  and  so  equal ;  and  it  has  Tit.  4. 
been  stated  that  an  exchange  between  a  tenant  in  tail 
after  possibility  of  issue  extinct,  and  a  bare  tenant  for 
life,  is  good ;  ^or  with  respect  to  duration,  their  estates 
were  equal. 

5.  With  respect  to  the  necessity  of  the  word  ex- Perk.  §53. 
change,  it  is  said  by  Perkins,  and  also  in  the  Touch-  °"''  ""  ' 
stone,  that  the  word  penmitatio,  or  some  other  word 

of  like  effect,  may  supply  it.  But  if  A.,  by  deed  in- 
dented, give  to  B.  an  acre  of  land  in  fee  simple,  or  for 
life,  and  by  the  same  deed  B.  gives  to  A.  another  acre 
of  land  in  the  same  manner,  this  cannot  enure  as  an 
exchange  ;  and  therefore  if  there  be  no  livery  of  seisin 
it  would  be  utterly  void. 

G.  An  exchange  must  still  be  executed  by  entry  in  Lit.  §52. 
the  lifetime  of  the  parties,  for  as  livery  of  seisin  is  not  ^' 
necessary,  the  parties  have  no  freehold,  in  deed  or  in 
law,  in  them,  till  entry.  Therefore,  if  both  the  parties 
die  before  the  entry  of  either,  the  exchange  is  void ; 
for  the  heir  of  one  cannot  enter  and  take  it  as  a  pur- 
chaser, because  he  is  named  only  to  take  it  by  way  of 
limitation  of  estate,  in  course  of  descent.  But  if  one  en- 
ters, and  the  other  dies  before  entry,  his  heir  may  enter. 

VOL.  TV.  G 
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Aute,  c.  2.  7.  Since  the  statute  of  frauds  every  exchange  must 

be  by  deed  in  writing ;  and  where  an  exchange  is 
made  by  lease  and  release  containing  mutual  convey- 
ances to  the  parties,  as  is  now  the  general  practice, 
no  entry  is  necessary,  for  the  statute  of  uses  executes 
the  possession  ;  and  all  incidents  annexed  to  an  ex- 
change at  common  law  will  be  preserved. 

8.  In  every  deed  of  exchange  there  is  an  implied 
warranty,  arising  from  the  word  excambium,  of  which 
an  account  will  be  given  in  a  subsequent  chapter  of 
this  title. 
whamayex-       9.  All  pcrsotts  who  arc  capable  of  conveying  their 
1  in«.' 5o.fr.     lands  by  any  common  assurance,  may  of  course  ex- 
^^*  ^-  change  them  w^ith  others.  If  an  infant  exchanges  lands 

and  enters  on  those  taken  in  exchange,  and  continues 
to  hold  them  after  he  attains  his   full  age,  the    ex- 
change becomes  perfect ;    for  it  was  not   originally 
void,  because  the  entry  of  the  infant  was  equivalent  to 
livery  ;    as  well  as  in  respect  to  the  recompense  ;  but 
only  voidable. 
Anon.   iLeon.      10.  If  husband  and  wifc  cxchangc  the  lands  of  the 
c.  lb.    *   ^^*  wife,  for  other  lands ;  the  wife  may,  after  her  husband's 
death,  avoid  the  exchange,  though  she   should  join 
with  her  husband  in  a  fine  of  the  lands  taken  in  ex- 
change.    But  if  the  wife  agrees  to  the  exchange,  after 
her  husband's  death,  she  can  never  avoid  it. 
Further's case,       H-  After  the  statutcs   1  and  13  Eliz.,  no  exchange 
c!T§^'il'"'    of  lands  belonging  to  the  church,  by  an  ecclesiastic, 
bound  the  successor,   though  a  full  equivalent  were 
given.     But  now  it  is  otherwise. 
Cnoniybebe-      12.  Littlcton  spcaks  of  an  exchange  as  of  a  trarrs- 
tweentwop.r-  ^^^1^^  bctwccn  tw^o  pcrsous  ;  and  Mr.  Hargrave  says 
1  Inst.  50.6.     it  was  held  in  a  late  case,  that  an  exchange,  in  the 
strict  legal  sense  of  the  word,  could  not  be  between 
three  parties,  the  principle  of  it  not  being  applicable 
to   more  than  two    distinct  contracting  parties ;    for 
want  of  the  mutuality  and  reciprocity  on  which  its 
operation  so  entirely  depends.     For,  first,  the  consi- 
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deration  of  an  exchange,  and  the  implied  Avarranty  to 
it,  is  the  receiving  something  with  warranty  from  the 
same  person  to  whom  something  with  warranty  is 
given ;  but  if  there  could  be  three  distinct  parties, 
each  would  give  to  one,  and  receive  from  another. 
Secondly,  the  implied  condition  of  re-entry  is,  that  it 
may  be  made  on  him  whose  title  fails :  but  if  there 
could  be  three  parties  to  an  exchange,  then  each 
person  would  be  liable  to  re-entry  for  the  fault  of 
another's  title,  as  well  as  of  his  own. 

13.  Although  there  cannot  be  more  than  two  dis-  iinst.5i.a. 
tinct  parties  to  an  exchange,  yet  there  may  be  more 

than  two  persons.  Thus  an  exchange  between  two 
joint  tenants,  and  two  tenants  in  common,  is  good;  for 
although  four  persons  are  named,  yet  they  constitute 
only  two  distinct  parties.  The  same  observation  ap- 
plies to  any  number  of  persons,  if  so  conjoined  in  the 
mutuality  of  giving  and  receiving  in  exchange,  as  to 
make  only  two  distinct  relative  parties. 

14.  It  has  been  stated  that  joint  tenants,  coparce-  Partition. 
ners,  and  tenants  in  common,  may  make  a  voluntary 
partition  of  their  estates.     The  instrument  to  effect 

this  is  called  a  deed  of  partition,  by  which  the  lands 
are  divided  into  distinct  portions,  and  allotted  to  the 
several  parties,  who  take  them  in  severalty.  In  the 
old  deeds  of  partition,  it  was  merely  agreed  that  one 
should  enjoy  a  particular  part,  and  the  other,  another 
part,  in  severalty,  which  must  have  been  executed  by 
entry ;  but  now  it  is  usual  for  the  several  parties 
mutually  to  convey  to  each  other  the  different  estates 
which  they  are  to  take  in  severalty,  under  the  partition. 

15.  By  the  common  law,  coparceners,  being  com- 
pellable to  make  partition,  might  have  done  it  by 
parol  only ;  but  joint  tenants,  and  tenants  in  common, 

•must  have  done  it  by  deed.     The  statute  of  frauds  Ante,  c.  3.§i. 
has  abolished  this  distinction,  and  made  a  deed  equally 
necessary  in  all  cases. 
-    16.  Every  partition  between  coparceners  has  an^  iufri,c.24. 

G  'I 
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nexed  to  it  a  warranty  in  law.  In  all  other  deeds  of 
partition  there  is  no  implied  warranty  :  but  it  is  usual 
to  insert  mutual  covenants  for  the  title. 

Tit.  18.  c.  2.         17  It  has  been  stated,  that  an  agreement  by  the 

— 47.C.  48.  husbands  of  two  joint  tenants  to  make  a  partition,  and 
a  partition  made  under  such  an  agreement,  will  not 

Idem,  §4o.  bind  the  inheritance  of  the  wives.  It  has  also  been 
observed,  that  an  agreement  to  make  a  partition  will 
operate  in  equity  as  a  severance  of  an  estate  in  joint 
tenancy. 

Release.  18.  By  the   common   law,  where  a  man  had   the 

actual  possession  and  right  of  property  in  lands,  he 
could  only  convey  them  by  feoffment  with  livery  of 
seisin.  But  as  it  frequently  happened  that  the  actual 
possession  was  in  one  person,  and  the  right  of  pos- 
session, or  right  of  property,  in  another;  where  the 
person  who  had  the  right  of  possession,  or  right 
of  property,  was  willing  to  convey  those  rights  to 
the  person  who  had  the  actual  possession,  it  was 
done  by  a  discharge  of  his  right  to  the  person  in 
possession,  which  species  of  conveyance  acquired 
the  name  of  a  release.  A  feoffment  would,  in  such 
a  case,  have  been  useless;  for  it  could  not  transfer 
the  possession,  as  the  person  was  in  possession 
already. 

Idem.  19.  A  release  is  therefore  a  conveyance  of  a  right, 

Tit.29.  c.  1.  to  a  person  in  possession.  Thus,  it  has  been  stated, 
that  where  a  person  was  disseised,  the  disseisor  ac- 
quired the  possession ;  but  the  right  of  possession  and 
property  remained  in  the  disseisee.  Now  if  the  dis- 
seisee agreed  to  transfer  his  rights  to  the  disseisor,  the 
proper  mode  of  carrying  such  an  agreement  into  exe- 
cution was  by  a  release,  the  disseisor  having  already 
the  possession. 

1  Inst.  264. 6.  20.  The  operative  words  of  a  release  are,  remisissey  re- 
laxasse,  et  quietum  ciamasse ;  remise,  release,  and  for  ever 
quit  claim.  Besides  which,  there  are  other  words,  such 
as  fenuiUiare,  acquietare.     And  where  a  lessor  granted 
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to  his  lessee  for  life  that  he  should  be  discharged 
from  the  rent,  this  was  held  to  amount  to  a  release. 
Littleton  says,  a  release  of  all  demands  is  the  best  §508. 
and  strongest  release.  And  Lord  Coke  observes,  that  i  inst.  291.  h, 
the  word  demand  is  the  strongest  word  in  the  law, 
except  the  word  claim ;  that  a  release  of  all  demands 
discharges  all  sorts  of  actions,  rights,  and  titles,  con- 
ditions before  and  after  breach,  executions,  appeals, 
rents  of  all  kinds,  covenants,  contracts,  recognisances, 
statutes,  &c. 

21.  Releases  of  land,  in  respect  to  their  operation,  How  releases 
are  divided  into  four  sorts,     i.  Releases  that  enure  ^""'^^* 

by  way  of  mitter  V estate.  11.  Releases  that  enure  by 
way  of  mittei^  le  droit.  11 1.  Releases  that  enure  by 
way  of  enlargement ;  and,  iv.  Releases  that  enure  by 
way  of  extinguishment. 

22.  When  two  or  more  persons  become  seised  of  Mitter  restate. 
the  same  estate  by  a  joint  title,  either  by  contract  or  i'inst.^273.  t. 
descent,  as  joint  tenants  or  coparceners,  and  one  of  *^'"'' '^^"- '^' 
them  releases  his  right  to  the  other,  such  release  is 

said  to  enure  by  way  of  mitter  V estate.  For  where  two 
several  persons  come  in  by  the  same  feudal  contract, 
one  of  them  may  discharge  to  the  other,  the  benefit 
of  such  contract,  by  a  release ;  because  no  notoriety 
is  needful,  for  there  wn.s  a  sufficient  notoriety  in  the 
prior  feudal  contract.  Thus  two  coparceners  come 
into  one  entire  feud,  descending  from  their  ancestor ; 
they  may  therefore  release  privately  to  each  other, 
because  they  take  by  the  former  descent,  which  esta- 
blished them  in  possession  without  notoriety.  But 
since  coparceners  do  also  transmit  distinct  estates  to 
their  children,  they  may  pass  their  estates  by  distinct 
feoffments, 

23.  As  to  joint  tenants,  they  can  only  pass  their  G:ib.  « 
estates  to  one  another  by  release ;  for  they  all  come 

in  by  the  first  feudal  contract,  and  therefore  a  second 
feoffment  cannot  give  any  further  title,  or  notoriety ; 
because  every  person  is  supposed  to  be  in  by  his 
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elder  title;  which  in  the  case  of  joint  tenants  is  the 
original  feoffment ;   so  that  a  second  feoffment  would 
be  useless. 
1  ia:=t.  2;j.  &.       24.  In  consequence  of  the  privity  which  must  ne- 
cessarily exist  in  releases  that  enure  by  way  of  ynitter 
restate,  a  fee  will    pass  by  such  a  release,  without 
any  words   of  limitation.     For   the  parties    are   not 
in   by   the  release,   but  by  the  original  feudal  conr 
tract,  which  passed  an  inheritance ;   and  the  release 
only  discharges   the   pretensions  of  one  of  them   to. 
the  other.     So  that  where  one  joint  tenant  or  copar- 
cener releases  to  the  other,  the  releasee  is  in  by  the 
original   conveyance;    and   such   release  is  not  con- 
sidered as  an  alienation, 
tit.  20.  25.  One  tenant  in  common  cannot  release   to  his 

companion,  because  they  have  distinct  freeholds ;  but 
they  must  pass  their  estates  by  feoffment.     For  as 
they  were   created   by  different  acts,   and  different 
liveries,  they  must  also  pass  to  each  other  by  distinct 
liveries. 
Mitter le  droit.      26.  Relcascs  are  said  to  enure  by  way  of  mitter  le 
GiVb/ren.'o5.  dro'it ,  where  a  person  who  has  been  disseised,  releases 
to  the  disseisor,  or  to  his  heir  or  feoffee,  who,  being  in 
possession,  is  therefore  capable  of  taking  a  release  of 
the  right.     And  as  in  cases  of  this  kind  nothing  but 
the  bare  right  passes,  the  release  is  said  to  enure  by 
way  of  mitter  le  droit,  that  is,  transferring  the  right. 
Lit.  §4g;.  27.  No  words  of  limitation  are  necessary  in  are- 

lease  of  this  kind  :  for  if  a  release  of  right  be  made  to 
a  person  seised   in  fee,  for  a  day  or  an  hour,  it  will 
be  as  strong  as  if  it  were  made  to  the  releasee  and  his 
heirs  for  ever. 
Enlargement  of     28.  Relcases  cuurc  by  way  of  enlargement  of  estate, 
L?t'!T465.       when  the  possession  and  inheritance  are  separated  for 
I.Inst.  272.  fc.  a,  particular  time,  and  he  who  has  the  reversion  and 
inheritance  releases  all  his  right  and  interest  in  the 
lands  to  the  person  who  has  the  particular  estate. 
Such  releases  are  said  to  enure  by  way  of  enlarge- 
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ment  of  estate,  and  to  amount  to  a  grant  and  attorn- 
ment ;  because  they  transfer  the  legal  estate  to  the 
releasee  as  effectually  as  a  feoffment  with  livery.  But 
to  render  this  kind  of  release  good,  it  is  necessary 
that  there  should  be  a  privity  of  estate  between  the 
releasor  and  the  releasee ;  and  also  that  the  releasee 
should  have  such  an  estate  as  is  capable  of  being 
enlarged. 

29.  With  respect  to  privity  of  estate,  if  a  person  iinst.  270. «. 
makes  a  lease  for  years,  the  lessee  is  of  course  capable 

of  taking-  a  release  from  the  lessor,  because  there  is  a 
privity  between  them.  But,  in  this  case,  the  lessee  Tit.  8.  c  1. 
must  have  entered  on  the  lands  before  the  execution  of 
the  release;  for  till  entry  he  has  only  an  interesse  ter- 
mini, which  is  not  capable  of  being  enlarged.  If,  how-  1  inst.  270.  ft. 
ever,  a  man  makes  a  lease  for  life,  remainder  for  life, 
and  the  first  lessee  dies,  a  release  to  him  in  remainder 
is  good,  before  he  enters,  to  enlarge  his  estate. 

30.  If  A.  makes  a  lease  to  B.  for  life,  and  the  lessee  1  inst.  273.  a. 
makes  a  lease   for  years,  and  afterwards  A.  releases 

to  the  lessee  for  years;  it  will  not  enlarge  his  estate, 
because  there  is  no  privity  between  A.  and  the  lessee 
for  years.  So  if  a  person  makes  a  lease  for  twenty 
years,  and  the  lessee  makes  a  lease  for  ten  years,  if 
the  first  lessor  releases  to  the  second  lessee,  his  release 
will  be  void,  for  want  of  privity  of  estate. 

31.  A  release  to  a  tenant  at  will  operates  so  as  to  Lit-§460. 

,  ,   .  T  ,  .  ^     .     .         ,  .1  Inst.  270.  h. 

enlarge  his  estate,  because  there  is  a  privity  between 
him  and  the  lessor.  But  a  release  to  a  tenant  at  suf- 
ferance is  void,  for  want  of  privity.  A  release  to  a  Lit.  §  462,  &c. 
cestui  que  use  by  the  feoffees  to  uses,  was  sufficient  to 
enlarge  his  estate ;  because  the  cestui  que  use  was 
tenant  at  will  to  the  feoffees,  and  there  was  a  privity 
between  them.  From  which  it  may  be  concluded  that 
a  release  to  a  cestui  que  trust,  by  the  trustee,  would 
now  operate  to  enlaroe  the  estate.     A  release  to  a  1  inst.  270.  ?•. 

1         •  ^  Tit,  14. 

person  having  an  estate  by  statute  merchant,  statute 
staple,  or  elegity  will  operate  to  enlarge  their  estates. 
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iinst.273. 6.        32.  If  a  feme  covert  be  tenant  for  life,  a  release 

her  husband  will  be  good ;  because  there  is  both  pri- 
vity, and  an  estate  in  the  husband,  whereupon  the 
release  may  enure :  for  by  the  marriage,  the  husband 
acquired  a  freehold  estate  in  right  of  his  wife. 

Host.  2;o.a.  33.  Lord  Coke  says,  a  release  which  enures  by 
way  of  enlargement,  cannot  operate  without  a  posses- 
sion. This  must  be  understood  to  mean,  not  that  an 
actual  possession  is  necessary,  but  that  the  releasee 
has  an  estate  actually  vested  in  him  at  the  time  of  the 
release,  which  is  capable  of  being  enlarged  by  such 
release.  Thus,  if  a  tenant  for  twenty  years  makes  a 
lease  to  B.  for  five  years,  and  B.  enters,  a  release  to 
the  first  lessee  is  good,  for  the  possession  of  his  lessee 
was  his  possession.  So  if  a  man  makes  a  lease  for 
years,  remainder  for  years,  and  the  first  lessee  enters, 
a  release  to  the  person  in  remainder  for  years,  is  good 
to  enlarge  his  estate. 

Lit.  §465.  34.    Releases  which   operate  by    enlargement    of 

estate,  require  the  same  technical  words  of  limitation 
as  feoffments  or  grants.  Thus,  if  a  lessor  releases  to 
his  lessee  for  years  all  his  right  in  the  lands,  this  will 
only  pass  an  estate  for  life. 

Extinguish-  35.  In  some  cases  where  the  release  cannot  enure 

by  way  of  mitter  le  droit,  it  will  operate  by  way  of  ex- 
tinguishment. Thus,  if  a  lord  releases  his  seigniory 
to  the  tenant,  or  if  a  person  having  a  rent  or  common, 
releases  it  to  the  terre-tenant,  these  releases  are  said 
to  operate  by  way  of  extinguishment ;  because  the 
tenant  cannot  have  services  or  rent  to  receive  of  him- 
self, nor  can  he  take  common  in  his  own  land. 

iinst.  270.  a.  3G.  If  a  lease  for  years  be  made  to  commence  pre- 
sently, reserving  rent;  and  before  the  lessee  enters. 

Ante, §29.  the  Icssor  rcleascs  to  him  all  his  right  in  the  land; 
though  this  cannot  enure  to  enlarge  his  estate,  yet  it 
will  operate  as  an  extinguishment  of  the  rent. 

§470.  37.  Littleton  says,  if  a  tenant  for  life  lets  the  land 

over  to  another,  for  term  of  the  life  of  the  lessee,  re- 
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mainder  over  to  another  in  fee,  and  the  lessor,  or 
owner  of  the  inheritance,  releases  to  the  person  to 
whom  the  tenant  made  the  lease,  he  will  be  thereby 
for  ever  barred,  though  no  mention  is  made  of  his 
heirs ;  for  at  the  time  of  the  release  the  lessor  had 
no  reversion,  but  only  a  right  to  have  the  reversion. 
Lord  Coke,  in  his  comment  on  this  passage,  observes, 
that  the  release  to  the  lessee  does  not  enure  by  way 
of  7mttcr  le  droit,  for  then  should  he  have  the  whole 
right;  but  by  way  of  extinguishment,  in  respect  of 
him  who  made  the  release ;  and  that  it  shall  enure  to 
him  in  remainder. 

38.  Not  only  estates   in   land,    but   all  interests,  what  may  be 
rights,  and  profits,  arising  out  of,  or  annexed  to,  land, 

may  be  released.    It  is  however  a  rule  of  law,  that  no  Lampet'scase, 

possibility,  right,  title,   or  thing  in  action,  shall  be        ^^' 

granted  or  released  to  a  stranger,  for  that  would  be 

the  occasion  of  multiplying  suits.     Thus,  Lord  C.  B.  Ten.  53. 

Gilbert  says,   *'  A  release  of  all  a  man's  right  sup- 

poseth  that  he  has  a  right,  for  he  cannot  transfer  a 

right  which  he  has  not;  if  he  has  nothing,  nothing 

can  pass  by  the  conveyance,   and  it  countenanc  d 

maintenance  to  transfer  possibilities."     Hence  a  son 

cannot  release  to  his  father's  disseisor,  in  the  lifetime 

of  his  father,  because  he  has  no  right  to  the  land  then. 

And  in  such  a  case  the  son  might  enter  on  the  land  iinst.265.«. 

against  his  own  release. 

39.  All  rights,  titles  and  actions,  may  however  be  lORep.  48. «. 
released  to  the  terre-tenant,  for  securing  his  repose  *'''• 

and  quiet,  and  for  avoiding  suits.  Therefore  a  right 
or  title  to  an  estate  of  freehold,  in  prcesenti  or  fiitiiro^ 
may  be  released  in  five  ways.  i.  To  the  tenant  of 
the  freehold  in  fact,  or  in  law,  without  any  privity. 
II.  To  the  person  in  remainder,  iii.  To  the  person 
entitled  to  the  reversion,  without  any  privity,  iv.  To 
the  person  who  has  a  right  only  in  respect  of  privity  : 
as  if  the  tenant  be  disseised,  the  lord  may  release  his 
services,  in  respect  of  the  privity  and  right,  without 
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any  estate,     v.  In  respect  to  privity   only,  without 
right:  as  if  tenant  in  tail  makes  a  feoffment  in  fee,, 
the  donee,  after  the  feoffment,  has  no  right ;  yet  in 
respect  of  the  privity  only,  the  donor  may  release  to 
infrs,c.  13.      him  thc  rent,  and  all  services,  saving  fealty.     But  a 
bare  authority  cannot  be  released,  nor  a  power  colla- 
teral to  the  land. 
Confirmation.         40.  A  Confirmation  is  of  a  nature  nearly  similar  to 
1  Inst.  29.5. 6.    a  rclcasc.     Lord  Coke  defines  it  to  be — *'  A  convey- 
Giib.Ten.  7a.    ^^^.q  gf  ^n  cstatc  or  right  in  C6se,  whereby  a  voidable 
estate  is  made  sure  and  unavoidable ;  or  where  a  par- 
ticular estate  is  increased." 

41.  The  first  part  of  this  definition  may  be  illus- 
§  .516,            trated  by  the  following  case  put  by  Littleton.     Where 

.  a  person  lets  land  to  another  for  term  of  his  life,  who 
lets  the  same  to  another  for  term  of  40  years,  by  force 
of  which  he  is  in  possession  ;  if  the  lessor  for  life  con- 
firms the  estate  of  the  tenant  for  years,  by  deed,  and 
afterwards  the  tenant  for  life  dies,  during  the  term ; 
this  deed  will  operate  as  a  confirmation  of  the  term 
for  years. 

42.  As  to  the  latter  branch  of  the  definition ;  when- 
ever a  confirmation  operates  by  way  of  increasing  the 
estate,  it  is  similar  in  every  respect  to  a  release  that 
operates  by  way  of  enlargement,  for  there  must  be 
privity   of  estate,    and  proper   words   of  limitation. 

Lit.  ^  517.  Thus  in  the  case  put  by  Littleton,  it  is  said  that  if  the 
lessor  for  life  had  released  to  the  tenant  for  years,  in 
the  lifetime  of  the  tenant  for  life,  the  release  would 
have  been  void,  for  want  of  privity  between  the  lessor 
for  life,  and  the  tenant  for  years. 

43.  The  proper  technical  words  for  a  confirmation 
§  531.            are,  ratify,  approve,  and  confirm.    But  Littleton  says, 

that  the  word  dedi,  or  the  word  concessi,  has  the  same 
effect  in  substance,  and  shall  enure  to  the  same  intent, 
9Rep.  142. «.  as  the  word  conjirmavi.  Thus  if  a  disseisee  conveys 
to  the  disseisor  by  the  words  dedi  or  concessi,  it  will 
operate  as  a  confirmation. 
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44.  No  words  of  limitation  are  necessary  in  the  Lit.  §519, 2u. 
case  of  a  disseisin ;  a  confirmation  by  the  disseisee  to 

the  disseisor,  of  his  estate,  would  give  him  a  fee  simple 
without  the  word  heirs ;  it  would  be  the  same  if  tlie 
estate  of  the  disseisee  had  been  confirmed  for  a  day 
or  an  hour  only. 

45.  If  a  disseisor  makes  a  lease  for  100  years,  the  iinst.297.«. 
disseisee  may  confirm  parcel  of  those  years,  but  then 

it  must  be  by  apt  words ;  for  he  must  not  confirm  the 
lease  or  demise,  or  the  estate  of  the  lessee,  for  then 
the  addition,  for  parcel  of  the  term,  would  be  repug- 
nant, when  the  whole  was  confirmed  before ;  but  the 
confirmation  must  be  of  the  land,  for  part  of  the  term. 
So  may  the  confirmation  be  of  part  of  the  land  :  as  if 
it  be  for  40  acres,  he  may  confirm  20,  &c.  But  an 
estate  of  freehold  cannot  be  confirmed  for  part  of  the 
estate,  for  that  the  estate  is  entire,  and  not  several,  as 
years  are. 

46.  Littleton  says,  if  a  man  lets  land   to  another  ^524. 
for  life,  and  after  confirms  his  estate  which  he  hath 

in  the  same  land,  to  hold  his  estate  to  him  and  his 
heirs,  this  confirmation  to  his  heirs,  is  void ;  for  his 
heirs  cannot  have  his  estate,  which  was  but  for  term 
of  his  life.  If  he  confirms  his  estate  by  these  words, 
to  have  the  same  land  to  him  and  his  heirs,  this 
confirmation  will  give  him  an  estate  in  fee  simple  ; 
because  it  applies  to  the  land,  and  not  to  the  estate 
in  the  land. 

47.  A   confirmation   does    not    strengthen  a  void  1  inst. 295. 6. 
estate.     Conjirmatio  est  nulla,  uhi  donum  precedeiis  est 
invalidum,  et  uhi  donatio  nulla  est,  nee  valehit  conjirmatio. 

For  a  confirmation  may  make  a  voidable  or  defeasible 
estate  good  ;  but  cannot  work  upon  an  estate  that  is 
void  in  law. 
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Surrender. 


1  Inst.  337.  b. 


Thompson  v. 
Leach,  2  Salk. 
618.  Show. 
Pari.  Ca.  150. 


Ante,  c. 

§2y. 


Touch.  301. 


A  SURRENDER,  surswu  redditio,  is  of  a  nature  directly 
opposite  to  a  release ;  for  as  that  operates  by  the 
greater  estate  descending  upon  the  less,  a  surrender 
is  the  falling  of  a  less  estate  into  a  greater.  Lord 
Coke  defines  it  to  be  a  yielding  up  of  an  estate  for 
life  or  years,  to  him  that  hath  an  immediate  estate  in 
reversion  or  remainder,  wherein  the  estate  for  life  or 
years  may  drown,  by  mutual  agreement  between  them. 

2.  A  surrender  immediately  devests  the  estate  out 
of  the  surrenderor,  and  vests  it  in  the  surrenderee; 
for  this  is  a  conveyance  at  common  law,  to  the  per- 
fection of  which  no  other  act  but  the  bare  grant  is 
necessary.  And  though  it  be  true  that  every  grant  is 
a  contract,  and  there  must  be  actus  contra  actum,  or  a 
mutual  consent,  yet  that  consent  is  implied ;  for  a  gift 
imports  a  benefit,  and  an  assumpsit  to  take  a  benefit 
may  well  be  presumed. 

3.  Though  an  estate  once  surrendered  is  merged 
and  destroyed,  as  between  the  surrenderor  and  surren- 
deree ;  yet  it  is  not  so  as  to  strangers,  whose  rights 
are  preserved.  Thus  if  a  tenant  for  life  grants  a  rent- 
charge,  and  after  surrenders  his  estate,  the  rent-charge 
shall  continue.  So  if  a  lessee  for  life  makes  a  lease 
for  years,  rendering  rent,  and  afterwards  surrenders 
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his  estate,  the  lease  for  years  shall  continue,  but  the  sur- 
renderee will  not  have  the  rent  upon  the  lease  for  years. 

4.  The  technical  and  proper  words  of  this  con- 
veyance are,  surrender  and  yield  up  ;  but  any  form 
of  words  by  which  the  intention  of  the  parties  is 
sufficiently  manifested,  will  operate   as  a  surrender. 

Thus  if  a  lessee  for  years  remise,  release,  discharge,  Perk.  §  eor. 
and  for  ever  quit  claim   his  lessor,  all  his  right,  title, 
or  interest  in  or  to  such  lands  ;    it  will  amount  to  a  smkh  v. 
surrender.     So  if  a  lessee  for  life  leases  to  the  lessor,  Krerm^R';4'4i. 
for  the  life  of  the  lessee;  this  is  a  surrender. 

5.  Formerly  a  surrender  of  lands  might  have  been  Must  be  by 
made  without  deed  or  livery ;  but  as  to  incorporeal  writing 
hereditaments,  whereof  a  particular  estate  could  not  ^  ^""'  ^^^'  "* 
commence  without   deed,   they  could   only  be  sur- 
rendered by  deed.     An  estate  by  the  curtesy  or  in 

dower,  in  an  advowson  or  rent,  though  it  Ibegan  with- 
out deed,  could  not  be  surrendered  without  deed. 
So  if  a  lease  for  life  were  made  of  lands,  remainder 
for  life,  though  the  remainder  began  without  deed, 
yet  because  remainders  and  reversions  lie  in  grant, 
the  remainder  could  not  be  surrendered  without  deed. 

6.  A  deed  is  still  necessary  to  create  a  surrender, 

where  it  was  formerly  required.     And  now  by  the  Ante,c.2.§68. 
statute  of  frauds,  no  surrender  is  valid  unless  it  be 
by  deed  or  note  in  writing,  signed  by  the  party  so 
surrendering,  or   their  agents  thereunto  lawfully  au-  Farmer  v. 
thorized  by  writing,  or  by  act  and  operation  of  law.       r°27?'^^^^*' 

7.  It  was  held  by  Lord  C.  B.  Gilbert,  that  upon  Maginisv. 
the  true  construction  of  this  statute,  a  lease  for  years  S!'r?236. 
could  not  be   surrendered  by  cancelling  the  inden- 
ture ;    because  the  intent  of  the  statute  was  to  take 

away  the  manner  they  formerly  had  of  transferring 
interests  in  lands  by  signs,  symbols,  and  words  only. 
Therefore,-  as  livery  of  seisin  on  a  parol  feoffment, 
was  a  sign  of  passing  the  freehold,  before  the  statute, 
but  is  now  taken  away  by  the  statute,  so  the  can- 
celling of  a  lease  was  a  sign  of  a  surrender  before  the 
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statute,   but  is  now  taken  away,   unless  there  be  a 
writing  under  the  hand   of  the   party.     The  words. 
Roe.  V.  Archb.    "  by  act  and  operation  of  law,"  were  to  be  construed 
G  Rep.  86.        ^  surrender  in  law,  by  the  taking  a  new  lease,  which 
being  in  writing,  was  of  equal  notoriety  with  a  sur- 
render in  writing. 
Who  may  sur-       g.  All  Dcrsons  Capable    of  alienatinar  lands,   may 

render.  .        ^  .  ^  ,  .  ,        ^.  -r.  , 

surrender  any  particular  uiterest  thcrem.  By  the 
statute  29  Geo.  II.  c.  31.  it  is  enacted,  that  in  all 
cases  where  any  person  under  the  age  of  21  years, 
or  any  lunatic  or  feme  covert,  shall  become  interested 
in,  or  entitled  to  any  lease  or  leases  for  life  or  years ; 
it  shall  and  may  be  lawful  for  such  person  under  the 
age  of  21  years,  or  for  his  or  her  guardian  or  guar- 
dians, or  other  person  or  persons,  on  his  or  their 
behalf;  and  for  such  lunatic,  or  his  or  her  guardian 
or  guardians,  committee  or  committees  of  the  estate, 
or  other  person  on  his  or  her  behalf;  and  for  such 
feme  covert,  or  any  other  person  or  persons  on  her 
behalf;  to  apply  to  the  Court  of  Chancery  or  Exche- 
quer, the  Courts  of  Equity  of  the  counties  palatine 
of  Chester,  Lancaster,  and  Durham,  or  the  Courts 
of  Great  Session,  of  the  principality  of  Wales,  re- 
spectively, by  petition  or  motion,  in  a  summary  way  ; 
and  by  the  order  and  direction  of  the  said  Courts,  re- 
spectively made,  upon  hearing  all  parties  concerned, 
such  person  under  the  age  of  21  years,  and  such 
lunatic,  or  person  or  persons  appointed  by  the  said 
Courts  respectively,  and  also  such  feme  coverts,  by 
deed  or  deeds  only,  without  levying  any  fine,  shall  and 
may  be  enabled  from  time  to  time  to  surrender  such 
lease  or  leases,  and  accept  and  take  in  the  name  and 
lor  the  benefit  of  such  person  under  the  age  of  21 
years,  or  lunatic,  or  feme  covert,  one  or  more  new 
lease  or  leases  of  the  premises  comprised  in  such 
lease  or  leases,  surrendered  by  this  act  ;  for  and  during 
such  number  of  lives,  or  for  such  term  or  terms  of 
years  absolute,  as  was  or  were  mentioned  or  contained 
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in  such  lease  or  leases  so  surrendered,  at  the  making 
thereof  respectively,  or  otherwise  as  the  said  Courts 
shall  respectively  direct. 

9.  To  make  a  surrender  good,  the  person  who  sur-  what  estate 
renders  must  be  in  possession ;    and  the  person  to  """^^"t^- 
whom  the  surrender  is  made   must  have  a  greater 
estate,  immediately  in  remainder  or  reversion,  in  which 

the  estate  surrendered  may  merge. 

10.  Thus  if  a  lessee  for  life  or  years  be  ousted  by  Perk.  4599, 
a  stranger,   and  afterwards  surrenders  to  his  lessor,  ^°^''''^'" 
it  will  be  void;  because   he  had  but  a  right  at  the 

time  of  the  surrender.     So  if  a"  woman  has  a  title  to 

dower,  and  surrenders  to  the  person  against  whom  she 

ought  to  have  dower,  it  is  void,  for  the  same  reason. 

It  follows  that  a  lease  for  years,  to  commence  at  a 

future  day,  cannot  be  surrendered;  for  there  is  nothing 

in  the  lessee,  in  possession,  before  the  commencement  Tit.  8.  c  1, 

•  &  10 

of  the  lease,  nor  has  the  lessor  a  reversion  before  that 

time. 

11.  To  make   a  surrender  good,  there  must  be  aPiowd.  541. 
privity  of  estate  between  the  surrenderor  and  the  sur- 
renderee. Thus  if  a  tenant  for  thirty  years  makes  a  lease 

for  ten  years,  and  the  lessor  and  lessee  join  in  a  sur- 
render to  the  person  in  reversion  in  fee,  the  surren- 
der is  good  for  both  the  estates  ;  yet  the  lessee  for 
ten  years  could  not  surrender  by  himself  for  want  of 
privity ;  but  when  the  other  joined  with  him,  his 
surrender  shall  be  taken  in  law  to  precede,  and  the 
surrender  of  the  lessee  for  ten  years,  to  follow ;  so  that 
the  same  shall  be  good. 

12.  An  estate  at  will  is  not  surrenderable,  because  Cro.  ehx.  i56. 
it  is  at  the  will   of  both  parties;  and  either  party  ^^^"''''^ 
may  determine  his  will,  without  the  formality  of  a 
surrender. 

13.  It  was  formerly  doubted  whether  a  lessee  for 
years  could  surrender  to  a  person  who  had  the  rever- 
sion only  for  years ;  but  this  point  appears  to  have 

.been  settled  by  a  determination  in  35  Eliz.,  in  which 
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Hughes  V.        it  was  laid  down,  i.  That  if  the  term  in  reversion  be 

Robothain,  ,  ,  .  . 

Cro.  Eiiz.  302.  greater  than  the  term  in  possession,  the  lesser  will 
aAn  Le^se",  niergc  in  the  greater ;  as  ten  years  may  be  surrendered 
stfpheasv.  and  merge  in  twelve  or  fourteen  years,  ii.  That  though 
Bridges,  6        the  revcrsion  be  for  a  less  number  of  years,  yet  the 

Madd.  lit).  _  J  '     J 

surrender  will  be  good,  and  the  first  term  merged  :  as 
if  one  were  lessee  for  twenty  years,  and  the  reversion 
expectant  thereon  was  granted  to  another  for  a  year, 
who  granted  it  over  to  the  lessee  for  twenty  years,  this 
would  operate  as  a  surrender  of  the  twenty  years  term, 
as  if  he  had  taken  a  new  lease  from  his  lessor  for  one 
year :  for  the  reversionary  interest  coming  to  the  pos- 
session drowns  it ;  and  the  number  of  years  is  not 
material  ;  for  as  he  may  surrender  to  him  who  hath 
the  reversion  in  fee,  so  he  may  to  him  who  hath  the 
reversion  for  any  less  term.  And  therefore  Popham 
held,  that  where  lessee  for  twenty  years  makes  a  lease 
for  ten  years,  and  the  lessee  for  ten  years  surrenders 
to  his  less'or,  viz.  the  lessee  for  twenty  years,  this  is 
good ;  and  the  lessor  shall  have  so  many  of  the  years 
as  were  then  to  come  of  his  former  term  of  twenty 
years ;  that  is,  as  it  seems,  so  many  years  as  were  to 
come  of  his  reversion  shall  now  be  changed  into  pos- 
session. And  he  held  further,  that  if  such  lessee  for 
twenty  years  had  made  such  lease  for  ten  years,  and 
then  granted  over  the  reversion  for  ten  years  only, 
viz.,  no  longer  than  the  lease  for  ten  years  was  to  con- 
tinue, and  such  lessee  for  ten  years  had  attorned,  then 
the  grantee  of  the  reversion  should  have  the  rent  and 
services,  and  the  grantor  the  residue  of  the  twenty 
years.  And  that  the  lessee  for  ten  years  might  sur- 
render to  the  grantee  of  the  reversion  for  ten  years  ; 
and  he  thereby  would  have  the  possession  for  so  many 
years  as  were  then  to  come  of  his  reversion.  And  if 
he  had  a  less  term  in  the  reversion,  than  the  lessee 
himself  had  in  the  possession,  it  should  go  to  the 
benefit  of  the  first  termor  for  twenty  years,  who  was 
his   grantor;    for   the   term  in  possession  was  quite 
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gone,  and  drowned  in  the  reversion,  to  the  benefit  of 
those  who  had  the  reversion  thereupon,  having  regard 
to  their  estate  in  reversion,  and  not  otherwise. 

14.  An  assignment  is  properly  a  transfer  of  some  Assignment, 
particular  estate  or  interest  in  lands,  but  is  usually- 
applied  to  the  transfer  of  a  term  for  years.     It  differs 

from  a  derivative  lease  in  this  circumstance,  that  by 
such  a  lease  the  lessor  conveys  ari'^interest  less  than 
his  own,  reserving  to  himself  a  reversion  ;  whereas  in 
an  assignment,  the  assignor  parts  with  his  whole  in- 
terest in  the  thing  assigned,  and  puts  the  assignee  in 
his  place. 

15.  Where  a  person  transfers  all  his  term  to  another, 
reserving  rent  to  himself;  this  is  not  an  assignment 
but  an  underlease. 

16.  A.  having  a  term  for  years,  whereof  one  year  puiteneyv. 
and  three  quarters  was  to  come,  agreed  with  B.  that  JJJ^e^'Stm- 
he  should  have  the  premises  for  the  remainder  of  the 

term,  paying  the  same  rent  to  A.  as  was  reserved  Palmer  v. 

1  ••11  T  1111  !•  Edwards,  Doug. 

upon  the  original  lease.     It  was  held,  that  this  was  i87.  n. 
an  underlease,  and  not  an  assignment. 

17.  The  proper  technical  words  of  an  assignment 
are,  assign,  transfer,  and  set  over.  But  the  words 
give,  grant,  bargain,  and  sell,  or  any  other  words 
which  show  the  intent  of  the  parties  to  make  a  com- 
plete transfer,  will  amount  to  an  assignment. 

18.  No  consideration  is  necessary  to  support  an  i  Mod.;2o3. 
assignment  of  a  term  for  years  ;  for  the  tenure,  at- 
tendance, and  subjection   to  forfeiture,   as  also   the 
payment  of  the  rent,  if  there  be  any,  is  sufficient  to 

vest  the  term  in  the  assignee. 

19.  Previous  to  the  statute  of  frauds  and  perjuries,  Must  be  bj 
all  chattels  real  might  have  been  assigned  by  parol  writin-.""^'" 
only.  But  it  is  enacted  by  that  statute  that  all  assign-  Ante.c.  2. 
ments  of  leases  or  terms  for  years,  shall  be  by  deed,  o^keford 

or  note   in  writing,  signed  by  the  party  assigning,  or  J^^°*'^'^P"'- 
his  agent,  thereunto  lawfully  authorized  by  writing. 

20.  Every  estate  and  interest  in  lands  and  tene-  '^^'^^f  '"^y  ^^ 

assi"ned. 
VOL.    IV.  H 
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Perk.  §  91.'  iTients  may  be  assigned  ;  as  also  every  present  and 
certain  estate  or  interest  in  incorporeal  hereditaments, 
such  as  rents,  advowsons,  &c.,  even  though  the  in- 
terest be  future,  as  a  term  for  years  to  commence  at 
a  subsequent  period,  yet  it  may  be  assigned  ;  for  the 
interest  is  vested  in  pj^cesenti,  though  only  to  take 
effect  iji  fiituro. 

Lit.  §347.  21.  It  should  however  be  observed,  that  no  right 

of  entry  or  re-entry  can  be  assigned ;  so  that  if  a  per- 
son be  disseised,  and  afterwards  assign  over  his  right 
to  another,  before  he  has  entered  on  the  disseisor,  such 

1  Inst. 214. 0.  assignment  is  void.  Lord  Coke  says,  this  doctrine  is 
founded  on  a  principle  of  the  common  law,  that  no- 
thing in  action,  entry,  or  re-entry,  can  be  granted 
over.  For,  under  colour  thereof,  pretended  titles 
might  be  granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed.  But  choses 
in  action  are  assignable  in  equity,  as  will  be  shown  in 
the  next  chapter. 

Warren V.  22.  A  uakcd  powcr  is  not  assignable:  where  it  is 

317.  '  '  coupled  with  an  interest,  it  may  be  assigned ;  as  where 
a  lease  was  made,  with  power  to  the  lessor,  his  heirs 
and  assigns,  to  cut  down  and  sell  trees ;  this  power 
was  held  to  be  assignable. 

Ex.  Dev.  .'J27.  23.  It  is  said  by  Mr.  Fearne  that  an  assignment  of 
a  contingent  interest,  even  in  lands  of  inheritance,  for 
a  valuable  consideration,  may  be  carried  into  execu- 
tion by  the  Court  of  Chancery ;  upon  the  ground  of 
its  being  such  a  contract  or  agreement  as  the  Court 
may  think  fit  to  decree  a  specific  performance  of. 

Defeasance.  24.  A  defcasancc  is  a  collateral  deed,  made  at  the 

same  time  with  a  feoffment  or  grant,  containing  cer- 
tain conditions,  upon  the  performance  of  which  the 
estate  created  by  such  feoffment  or  grant  may  be  de- 
feated. It  differed  from  a  condition  in  this  respect, 
that  a  condition  is  inserted  in  the  deed  by  which  the 
estate  is  created.  A  defeasance  is  a  separate  deed, 
executed  at  the  same  time. 
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25.  A  defeasance,  executed  at  the  same  time  with  iinst.  236.6. 
a  feoffment,  was  considered  as  a  part  of  it,  and  there- 
fore allowed ;  but  no  subsequent  secret  revocation  of 

a  solemn  conveyance,  executed  by  livery  of  seisin, 
was  formerly  permitted.  As  to  things  that  were  merely  id.  237. «. 
executory,  or  to  be  completed  by  matter  subsequent, 
as  rents,  conditions,  warranties,  &c.,  they  were  al- 
ways liable  to  be  avoided  by  a  defeasance,  made  sub- 
sequent to  the  time  of  their  creation. 

26.  A  defeasance   must  be   made  in  eoclem   modo.  Touch.  397. 
and  by  matter  as  high  as  the  thing  to  be  defeated  :  so 

that  if  the  one  be  by  deed,  the  other  must  be  also. 
Where  the  defeasance  recites  the  deed  which  it  is 
meant  to  defeat,  as  it  always  does,  it  must  recite  it 
truly. 


CHAP.  VIIL 


Bond  and  Recognisance, 


1.  Bond. 

7.  Its  Effect. 
■  S.  As  to  the  Obligor. 
10.  As  to  his  Heir. 
\1.  As  to  a  Devisee. 
13.  Where  the  Remedy  may  ex- 
ceed the  Penalty. 


15.  Bonds  to  the  King. 

18.  Recognisance. 

20.  Effect  of. 

24.  Bonds  and  Recognisances  are 

assignable. 
27.  Defeasance  of  a  Bond,  ^c. 


Section  I. 

A  BOND  or  obligation  is  a  deed  poll  whereby  the  Bond, 
obligor  binds  or  obliges  himself,  his  heirs,  executors, 
and  administrators,  to  pay  a  certain  sum  of  money  to 
the  obligee,  on  a  particular  day.  If  this  be  all,  the 
bond  is  called  a  simple  one,  simplex  obUgatio.  But 
there  is  generally  a  condition  added,  that  if  the  obligor 
does  some  act,  the  obligation  shall  be  void,  or  else 
shall  remain  in  full  force ;  as  payment  of  rent,  per- 
formance of  covenants  in  a  certain  deed,  or  repayment 

H  2 
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Butler  V, 

Wigge, 

1  Saund.  66. 


Pullerton  v. 
Agnew, 
I  Salk.  172. 


Title  XXXII.     De€(/.     Ch.  viii.  §  2—5. 

of  a  principal  sum  of  money,  borrowed  of  the  obligee/ 
with  interest ;  which  principal  sum  is  usually  one  half 
of  the  penal  sum  specified  in  the  bond. 

2.  There  are  only  three  things  essentially  neces- 
sary to  a  bond ;  namely,  writing,  sealing,  and  delivery. 
For  as  to  signing,  that  circumstance  was  clearly  not 
necessary  in  former  times ;  and  the  statute  of  frauds 
does  not  extend  to  bonds,  for  no  estate  or  interest  in 
lands  is  immediately  created  by  them. 

3.  No  particular  form  of  words  is  required  to  con- 
stitute a  bond ;  any  words  which  show  the  intention 
of  the  party  to  bind  himself,  will  be  sufficient;  for  such 
obligation  is  only  in  the  nature  of  a  contract,  or  a 
security  for  the  performance  of  a  contract,  which  is 
construed  according  to  the  intention  of  the  parties. 
If  there  be  an  omission  of  the  usual  conclusion  of  a 
condition ;  namely,  that  then  the  obligation  shall  be 
void ;  yet  the  condition  is  good ;  and  it  is  a  good  de- 
feasance of  the  bond.  For  insensible  and  repugnant 
words  shall  be  rejected. 

4.  It  has  also  been  held,  that  any  words  by  which 
the  intention  of  the  parties  can  be  discovered,  are 
sufficient  to  make  a  condition  of  a  bond.  For  if  the 
words,  though  improper,  should  be  construed  void, 
and  not  a  condition,  then  the  obligation  would  be 
single,  and  of  force  against  the  obligor,  though  he 
had  performed  the  condition  of  it,  according  to  the 
intention  of  the  parties.  And  the  condition,  being 
for  the  benefit  of  the  obligor,  shall  be  construed  fa- 
vourably. 

5.  Mr.  Serjeant  Williams,  in  his  note  on  this  case, 
says, — *'  With  respect  to  impossible  or  void  condi- 
tions, the  following  distinction  has  been  taken ;  that 
where  the  condition  is  underwritten  or  endorsed,  that 
is  only  void,  and  the  obligation  is  single.  But  where 
the  condition  is  part  of  the  lien  itself,  and  incorporated 
therewith  (as  in  a  recognisance  by  bail),  if  the  con- 
dition be  impossible,  the  obligation  is  void." 
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6.  Where  the  condition  of  a  bond  is  entire,  and  the  idem. 
whole  is  against  law,  it  is  void.     But  where  the  con- 
dition consists  of  several  different  parts,  some  of  which 

are  lawful,  and  others  not,  it  is  good  for  so  much  as  is 
lawful,  and  void  for  the  rest.  If  a  bond  is  given  with 
a  condition  to  do  a  thing  against  an  act  of  parliament, 
and  also  to  pay  a  just  debt,  the  whole  bond  is  void, 
because  the  letter  of  the  statute  makes  it  void,  and  it 
is  a  strict  law. 

7.  This  security  is  called  a  specialty,  the  debt  being  its  effect. 
therein   particularly    specified  in    writing;    and    the 
party's  seal,  acknowledging  the  debt  or  duty,  and  con- 
firming the  contract,  renders  it  a  security  of  a  higher 
nature  than  those  entered  into  without  the  solemnity 

of  a  seal.  Hence  bond  debts  are  preferred  to  those, 
due  on  simple  contract. 

8.  When  the  condition  of  a  bond  is  not  performed,  a*  to  the 
it  becomes  forfeited  and  absolute  in  law;  and  is  a  °  '^°^' 
charge  on  the  personal  estate  and  chattels  real  of  the 
obligor,  but  not  on  his  freehold  lands  ;  therefore  any 
settlement  or  disposition  which  he  makes  in  his  life- 
time of  his  freehold  estates,  whether  voluntary  or  not, 

will  be  good  against   bond  creditors.     For  a  bond  Treat,  of  Eq. 
being  no  lien  whatever  upon  lands,  in  the  hands  of  ^'h!*^'^* 
the  obligor,  much  less  can  it  be  so,  when  those  lands 
are  disposed  of  to  a  stranger. 

9.  A  purchaser  for  a  valuable  consideration  is  not  Giib,  Lex 
affected  by  notice  of  a  bond  debt;  for  he  is  to  look  Tjrat.ofEq. 
no  further  than  his  title;  and   the  bond  debt  is  no  ?\V ''•'*• 
part  of  the  title,  till  it  is  placed  on  the  land  by  a 
judgment. 

10.  If  the  obligor  binds  himself  and  his  heirs  in  a  as  to  his  heir. 
bond,  it  will  then  be  a  lien  on  all  the  freehold  estates 
"Whereof  he  dies  seised,  and  will  bind  his  heirs  ;  who,  Tit.  i. 

in  default  of  personal  assets,  will  be  bound  to  dis- 
charge it  out  of  the  real  assets  of  the  obligor.  So  that 
a  bond  is  a  collateral,  though  not  a  direct  charge  on 
lands. 
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Tit.  17.  11.  It  has  been  stated  that  reversions,  after  estates 

for  years,  are  immediate  assets,  and  reversions  after 
estates  for  life  are  quasi  assets ;  in  both  which  cases 
they  are  liable  to  the  payment  of  bond  debts :  that 
reversions  expectant  on  estates  tail  are  assets  when 
they  fall  into  possession ;  in  which  case  they  are  liable 
to  the  bond  debts  of  the  person  who  was  the  original 
donee  of  the  reversion,  and  to  whom  the  person 
claiming  such  reversion  must  make  himself  heir ;  but 
not  to  the  bond  debts  of  any  intermediate  heirs,  who 
were  entitled  to  such  reversion. 

As  to  a  devisee.  12.  It  has  bccu  also  Stated,  that  by  the  statute 
3  William  and  Mary,  c.  14.  the  heir  of  a  person  in- 
debted by  bond  is  answerable,  though  he  aliens  the 

Tit.  38.  c.  1.  estate.  And  by  the  same  statute,  §  2,  3.  all  devises 
of  lands  are  declared  to  be  fraudulent  and  void,  as 

Tit.  1.  against  bond  creditors :  an  estate  in  reversion  is  within 

this  act;  and  a  devise  of  such  a  reversion  by  the  heir 

Kynaston  v.      of  the  obligor  is  also  within  this  statute  ;  in  which 

17! §^31?*'*      case,  the  lands  devised  are  liable. 

Where  the  re-       13.  Whcu  a  boud  was  forfeited,  the  penalty  be- 

Mcted"t?fe      came  the  legal  debt ;  nor  was  any  relief  given  against 

penalty.  j^^  j^^^  l3y  ^  court  of  cquity ;  where   the   obligee  is 

only  allowed  to  recover  his  principal  interest  and 
costs.  But  now,  by  the  statute  4  Ann.  c.  16.  §  12. 
payment  of  the  principal,  interest  and  costs,  is  good 
at  law. 

Wilde v.Qark-       14.  Although  at  law  there   can  in  general  be  no 

303.  ""^  remedy  beyond  the  penalty,  because  in  that  the 
obligee  seems  to  have  taken  his  security  ;  yet  as  it  is 
on  the  foundation  of  doing  equal  justice  to  both  par- 
ties that  equity  proceeds,  it  will,  on  any  application 
for  a  favour  from  the  obligor,  compel  him  to  pay  the 

3  Bro.  Rep.  principal,  interest,  and  costs,  though  exceeding  the 
penalty. 

Bonds  to  the         15.  It  is  cuactcd  by  the  stat.  33  Hen.  VIII.  c.  39. 

*''"^"  §  2.  that  all  obligations   and  specialties  concerning 

the  king  and  his  heirs,  or  made  to  his  or  their  use. 
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shall  be  made  to  his  highness  and  to  his  heirs,  kings, 
in  his  or  their  name  or  names,  by  these  words,  domino 
reo-i;  and  to  no  other  person  to  his  use.  And  to  be 
paid  to  his  highness  by  these  words,  solvend'  eidem 
domino  regi,  hcered'  vel  e.recutoribus  suis,  with  other 
words  used  in  common  obligations ;  which  obligations 
and  specialties  shall  be  in  the  nature  of  a  statute  Tit.i4. 
staple. 

16.  It  has  long  been  settled,  that  a  bond  for  per-  7Rep.  20.iu 
formance  of  covenants  is  within  this  statute.     In  a 
modern  case  it  was  held,  that  a  bond  taken  to  the  Rexv.Vaie, 
king,  his  heirs  and  successors,  was  within  this  sta- 
tute ;  the  words  domino  regi  hctredibus  et  successoribiis 

mis  being  only  directory.  But  where  a  bond  is  not 
originally  made  to  the  king's  use,  but  comes  to  him 
by  assignment,  or  forfeiture ;  it  is  not  within  the  first 
part  of  this  act. 

17.  By  the  27th  section  of  this  law  it  is  enacted, 
that  the  king  shall  not  be  excluded  from  demanding 
his  just  debts,  against  any  of  his  subjects,  as  heir  or 
heirs  to  any  person  or  persons  indebted  to  the  king, 
or  to  other  persons  to  his  use ;  albeit  the  word  heir  be 
not  comprised  in  such  recognisance,  obligation,  or 
specialty. 

18.  It  has  been  stated  that  recognisance  is  a  bond  Recognisance. 
acknowledged  in  the  Court  of  K.  B.,  or  C.  P.,  or  "  '  * 
before  the  mayor  of  the  staple  at  Westminster,  or  the 
recorder  of  London ;  and  the  several  circumstances 
required  to  render  it  a  lien  upon  lands  are  there  men- 
tioned. It  is  in  most  respects  similar  to  a  bond  ;  the 
difference  being  chiefly,  that  a  bond  is  the  creation  of 

a  new  debt,  whereas  a  recognisance  is  the  acknow- 
ledgment, upon  record,  of  a  former  debt. 

19.  The  form  of  a  recognisance  is  thus — "  That 
A.  B.  doth  acknowledge  to  owe  to  our  sovereign  lord 
the  king,  or  to  C.  D.,  the  sum  of  100/.,"  with  con- 
dition to  be  void  on  performance  of  the  thing  stipu- 
lated.    This  being  either  certified  to,  or  taken  by  the 
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officer  of  some  court,  it  is  witnessed  only  by  tliat 
officer,  not  by  the  party's  seal.  So  that  it  is  not,  in 
strict  propriety,  a  deed :  though  the  effects  of  it  are 
greater  than  those  of  a  common  bond  ;  being  allowed 
a  priority  in  point  of  payment. 

Effect  of.  20.  A  recognisance  is  a  lien  on  all  the  lands  which 

the  cognizor  had  at  the  time  of  its  acknowledgment ; 
and  also  upon  all  those  which  he  afterwards  acquires: 
so  that  no  alienation  by  the  cognizor  can  prevent  the 
cognizee  from  extending  the  land.  In  case  of  the 
death  of  the  cognizor,  his  lands  may  be  extended, 
though  in  the  possession  of  his  heir  or  devisee :  and 

Tit.  i;.  where  an  estate  in  reversion,  expectant  on  an  estate 

tail,  falls  into  possession,  it  then  becomes  liable  to 
the  recognisances,  not  only  of  the  original  donor,  but 
also  of  all  the  intermediate  heirs,  who  were  entitled  to 
such  reversion  :  because  it  is  a  direct  lien  on  the  lands ; 
in  which  it  differs  from  a  bond. 
^  21,  Whenever  the  cognizee  appears  in  court  and 

admits  satisfaction,  the  recognisance  is  discharged 
and  vacated  on  the  roll. 

Bothomiyv.         22.   A  recof>nisance  uot  eurollcd  will  bc  cousidcrcd 

Fairfax    IP  . 

Wms.334. "  as  a  bond,  being  sealed  and  acknowledged  ;  and  must 
be  paid  as  a  debt  by  specialty. 

23.  There  are  two  other  kinds  of  recognisances  of 
a  private  sort,  which  are  said  to  be  in  the  nature  of 

Tit.  14.  a  statute  merchant,  and  statute  staple,  of  which  an 

account  has  been  already  given. 

Bonds  and  re-       24.   It  has  bccu  statcd,  that  by  the  rules   of  the 

a2"nabie"  ^'^  common  law  no  right  of  action  is  assignable.  But  in 
modern  times,  bonds,  recognisances,  and  judgments 
obtained  in  actions  of  debt,  or  acknowledged  under 
a  warrant  of  attorney,  are  constantly  assigned;  though 
in  compliance  with  the  ancient  principle,  the  form 
of  assignment  of  a  chose  in  action  is  in  the  nature  of 

2Comm.442.  ^  declaration  of  trust,  and  an  agreement  to  permit 
the  assignee  to  use  the  name  of  the  assignor,  in  order 
to   recover  the  thing  assigned.      Therefore  when   a 
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bond,  recognisance,  or  judgment  is  assigned,  it  must 

still  be  sued  for  in  the  name  of  the  original  obligee  or 

cognizee  :  the  person  to  whom  it  is  transferred  being 

rather  an  attorney  than  an  assignee.     Our  courts  of 

equity,    considering  that  in  a    commercial    country 

much  property  must  lie  in  contract,  will  protect  the  3p.Wms.199. 

assignment  of  a  chose  in  action,  as  much  as  the  courts 

of  law  will  that  of  a  chose  in  possession. 

25.  The  king  is  an  exception  to  this  rule,   for  he  Dyer,30. 6. 
might  always  either  grant  or  receive  a  chose  in  action 

by  assignment. 

26.  An  assio:nee  of  a  chose  in  action  takes  it  subject  1  Ab.  Eq.  44. 

.  .  2  Vern.  692. 

to  all  the  equity  to  which  it  was  liable  in  the  hands  of  765. 
the  original  party. 

27.  A  defeasance  on  a  bond,  or  recognisance,  or  Defeasance  of 
judgment  recovered,  is  a  condition,  which,  when  per-  2Comm.  342. 
formed,  defeats,  or  undoes  it,  in  the  same  manner  as 

a  defeasance  of  an  estate.  It  differs  only  from  the 
common  condition  of  a  bond  in  this,  that  the  one  is 
always  inserted  in  the  bond  or  recognisance ;  the 
other  is  made  between  the  same  parties,  by  a  sepa- 
rate, and  frequently  a  subsequent  deed.     This,  like  iinst.  237.0. 

1  T    •  r        1  1  1  r  111  Fowellv.  Fo- 

the  condition  01  a  bond,  when  performed,  discharges  rest,  2  saund. 
and  disencumbers  the  estate  of  the 


obligor  or  cognizor. 


47.  n.  1. 


CHAP.  IX. 


Bargain  and  Sale. 


1. 

3. 
11. 

15. 
19, 


Deeds  derived  from  the  Sta- 
tute of  Uses. 

Bargain  and  Sale. 

Who  may  convey  by. 

What  may  be  conveyed  by. 

Requires  a  pecuniary  Con. 
sideration. 


27,  A  Rent  may  be  reversed. 

28.  Must  be  enrolled. 

32.  Exceptions.         Lands 

Cities. 

33.  And  Terms  for  Years. 

34.  Relation  of  Enrolment. 


Section  I. 
Having  treated  of  the  several  kinds  of  deeds  that  Deeds  derived 
derive  their  effect  from  the  common  law,  we  now  ^°e  of  u.et' 


Tit.  ll.c.  4 
1 9.  &c. 
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come  to  explain  the  nature  and  operation  of  those 
conveyances  that  derive  their  effect  from  the  statute 
of  uses. 

It  has  been  stated  that  the  statute  of  uses  has  given 
rise  to  several  new  sorts  of  conveyances,  operating 
contrary  to  the  rules  of  the  common  law^ ;  it  being 
settled  that  whenever  a  use  was  well  raised  in  any 
person,  the  statute  immediately  transferred  the  pos- 
session to  him,  without  entry  or  claim,  or  even  assent. 
And  the  possession  thus  transferred  was  not  a  mere 
seisin,  or  possession  in  law,  but  an  actual  seisin,  and 
possession  in  fact;  not  a  mere  title  to  enter  on  the 
land,  but  an  actual  estate. 

2.  Conveyances  derived  from  the  statute  of  uses 
are  of  two  kinds :  First,  where  the  deed  only  trans- 
fers the  use,  which  is  said  to  operate  without  any 
transmutation  of  possession ;  because  the  alteration 
of  the  legal  seisin  and  possession  is  effected  by  the 
mere  operation  of  the  statute.  Secondly,  where  the 
legal  estate  is  transferred  by  a  common  law  assurance, 
and  a  use  is  declared  on  such  assurance.  This  is  said 
to  operate  by  transmutation  of  possession,  because 
the  legal  seisin  is  first  transferred  by  a  common  law 
iassurance. 

Bargain  and  3.  The  first  kind  of  deed  which  operates  without 

**^^"  transmutation   of  possession   is  a  bargain  and  sale. 

This  was  well  known,  and  often  used  before  the  sta- 

riovvd.303.  tuteofuses;  it  being  then  a  common  practice  for  a 
ep--  •«•  person  seised  of  lands,  to  bargain  and  sell  to  another; 
in  which  case,  if  the  consideration  was  sufficient  to 
raise  a  use,  the  bargainor  became  immediately  seised 
to  the  use  of  the  bargainee.  All  which  might  have 
been  transacted  without  the  formality  of  a  deed. 

2 Inst.  671.  4.  A  bargain  and  sale  is   therefore  a  contract  by 

which  a  person  conveys  his  lands  to  another,  for  a 
pecuniary  consideration,  in  consequence  of  which  a 
use  arises  to  the  bargainee ;  and  the  statute  27  Hen. 
VIII.  immediately  transfers  the  legal  estate  and  pos- 
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session  to  the  bargainee.     A  bargain  and  sale  may  be 
in  fee,  for  life,  or  for  years. 

5.  The  proper  and  technical  words  of  this  convey-  2  inst.  en. 
ance  are,  bargain  and  sell ;  but  any  other  words  that 
would  have  been  sufficient  to  raise  a  use,  upon  a 
valuable  consideration,  before  the  statute,  are  now 
sufficient  to  constitute  a  good  bargain  and  sale. 
Proper  words  of  limitation  must  however  be  inserted. 

6.  Thus,  if  a  man,  for  money,   aliens  and  grants  sRep.  94.a. 
lands  to  one  and  his  heirs,  or  the  heirs  of  his  body,  or  wards,  4  Leon. 
for  life,  by  deed  indented  and  enrolled,  it  will  amount 

to  a  bargain  and  sale. 

7.  So  if  a  person  covenants,  in   consideration   of  ««»• 
money,  to  stand  seised  to  the  use  of  his  son,  in  fee ; 

if  the  deed  be  enrolled,  it  will  be  a  good  bargain  and 
sale,  though  the  words,  bargain  and  sell  be  not  used. 

8.  E.  Fox  demised  lands  to  G.  S.  and  others,   for  Fox's  c«p, 
three  lives,  reserving  rent.    Afterwards,  by  indenture,      *^" '  ' 
in  consideration  of  50/.  paid  him  by  T.  Powis,  he 
demised,  gTanted,  set,  and  to  farm  let,  to  the  said 

T.  Powis,  the  same  tenements,  to  hold  for  the  term 
of  99  years,  reserving  rent.  The  first  lessee  did  not 
attorn ;  and  the  question  was,  whether  the  demise  to 
Powis  should  amount  to  a  bargain  and  sale,  so  that 
the  reversion,  with  the  rent,  should  pass  to  Powis, 
by  the  statute  of  uses,  without  any  attornment.  It 
was  adjudged  that  this  demise  and  grant,  in  consider- 
ation of  50/.,  amounted  to  a  bargain  and  sale  for  99 
years ;  there  being  no  necessity  for  the  precise  words 
bargain  and  sell.  It  was  said,  that  as  uses  arise 
from  the  intention  of  the  parties ;  if,  by  any  clause  in 
a  deed,  it  appears  that  it  was  the  intent  of  the  parties 
to  pass  the  land,  in  possession,  by  the  common  law, 
there  no  use  shall  be  raised  ;  therefore  if  any  letter  of 
attorney  be  in  the  deed,  or  covenant,  to  make  livery 
of  seisin  of  the  lands,  according  to  the  form  and  effect 
of  the  deed,  or  other  such  like,  it  should  not  pass  by 
way  of  use. 
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1  Inst.  49.  a.         9.  If  a  father  makes  a  deed  of  feoffment  to  his  son, 

and  a  letter  of  attorney  to  make  livery,  and  no  livery 

is  made;  no  use  will  arise  to  the  son;  for  then  he 

should  be  in  by  the  statute  in  another  degree,  namely, 

in  the  post.     For  the  intention  of  the  parties  works 

much,  both  in  the  raising  and  directing  of  uses. 

2Roii.Ab.  10.  If  a  man,  in  consideration  of  natural  love  and 

Anon5^3Leon.    affcction,  and  of  moucy,  gives,  grants,  bargains,  sells, 

^^*  enfeoffs,  and  confirms  to  B,  in  fee,  by  deed  indented, 

with  a  letter  of  attorney  in  the  deed,  to  make  livery, 

and  the  deed  is  after  enrolled  within  six  months  ;  this 

shall  pass  as  a  bargain  and  sale,  notwithstanding  the 

letter  of  attorney  in  the  deed.     For  the  feoffor  has 

given  the  feoffee  an  election  to  execute  the  estate  one 

way  or  the  other,  and  that  way  which  first  executes 

the  estate  shall  stand. 

Who  may  con-       11.  As  a  bargain  and  sale  only  passes  a  use,  none 

^'^^  ^'  but  those  who  are  capable  of  being  seised  to  a  use, 

can   bargain  and  sell ;    for  there  must  be  a  person 

Tit.  11.  c.  3.     seised  to  a  use,  and  a  use  in  esse,  before  the  statute 

can  have  any  operation.     From  which  it  follows  that 

neither  the  king,  nor  a  queen  regnant,  can  convey 

their  lands  in  this  manner.    But  as  all  private  persons 

may  be  seised  to  a  use,  they  may  convey  their  estates 

by  bargain  and  sale. 

12.  Lord  C.  B.  Comyns  says,   a  corporation  may 

bargain  and  sell,  for  they  may  give  a  use,  though  they 

cannot  be  seised  to  a  use ;  and  founds  this  position 

on  the  following  case. 

Holland  V.  13.  Xhc   oriorcss   of  Hallvwell   conveyed   certain 

Bonis,  3  Leon.     ,         ,       ,  ,  177-  •  ;. 

175.  lands  by  the  words  cleai  et  co7?cessi  pro  certa  pecunice 

sinmnd,  to  Lord  Chancellor  Audley  and  his  heirs.  It 
.was  objected,  that  a  bargain  and  sale  by  a  corporation 
was  not  good  ;  for  it  could  not  be  seised  to  another's 
use.  But  the  Court  rejected  the  objection  as  dan- 
gerous ;  for  that  such  were  the  conveyances  of  the 
greater  part  of  the  possessions  of  monasteries.  And  it 
was  said,  that  although  such  a  corporation  could  not 
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take  an  estate  to  another's  use,  yet  they  might  charge 
their  possessions  with  a  use  to  another. 

14.  This  case  appears  to  be  of  doubtful  authority  ; 
for  the  only  principle  upon  which  it  can  be  supported, 
namely,  that  lands  may  be  charged  with  a  use,  was 
utterly  rejected  in  Chudleigh's  case  ;  in  which  it  was  iRep.  127.  a. 
held,  that  a  use  being  a  confidence  and  trust,  it  would 

be  an  absurdity  to  say  that  it  was  annexed  to  the 
land,  like  a  rent  or  common  ;  and  it  is  now  generally 
admitted  that  a  corporation  cannot  stand  seised  to 
a  use. 

15.  Every  estate  of  freehold  in  possession  in  land  what  may  be 

_  COnvGVGCl  DV 

may  be  conveyed  by  bargain  and  sale,  therefore  every 
person  seised  in  fee  simple,  fee  tail,  or  for  life,  may 
convey  his  estate  by  this  assurance ;  and  though  it 
was  formerly  held  that  there  must  be  an  actual  seisin 
in  the  bargainor,  at  the  time  when  the  bargain  and 
sale  was  made,  for  that  without  a  seisin  no  use  could 
arise  ;  yet  this  seems  too  general,  for  in  Fox's  case  it  Ante,  §8. 
was  held  that  a  reversion  expectant  on  a  freehold 
estate  might  be  conveyed  by  bargain  and  sale.  And 
it  appears  to  be  now  admitted  that  estates  in  remain- 
der and  reversion  may  be  conveyed  by  this  assurance ; 
provided  the  right  to  them  be  actually  vested  in  the 
bargainor  at  the  time. 

16.  A  rent  in  esse  may  be  conveyed  by  bargain  Taylor  v.  Vaie, 

T         1  1  1  .•.!  Cro.  Bliz.  166. 

and  sale,  as  also  an  advowson,  tithes,  commons,  or 
any  other  incorporeal  hereditaments  ;  for  they  are 
expressly  mentioned  in  the  statute  of  uses.  Such  in- 
corporeal hereditaments  must,  however,  be  in  actual 
existence  at  the  time,  otherwise  they  will  not  arise 
from  the  bargain  and  sale. 

17.  A  person  bargained  and  sold  lands  to  J.  S.,  in  Beaujeiey  v. 
fee,  together  with  a  way  over  other  lands.     It  was  ja'°i89'. 
held  that  no  right  of  way  passed,  because  there  was 

no  grant  of  it  in  the  indenture,  but  only  a  bargain  and 
sale  of  the  land,  and  of  a  way  over  the  land  ;  which 
could  not  be  good,  for  nothing  but  a  use  passed  by 
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the  deed,  and  there  could  not  be  a  use  of  a  thing  that 
was  not  in  esse  at  the  time,  as  a  way,  common,  &c. 
that  was  newly  created  ;  for  till  such  things  were 
created,  no  use  could  be  raised  of  them  by  bargain 
and  sale. 

18.  ]\o  chattel  interest  in  lands  can  be  conveyed 
by  bargain  and  sale,  because  the  possessor  of  it  has 
no  seisin  out  of  which  a  use  can  arise.  It  should 
however  be  observed,  that  where  a  person  is  seised 
of  the  freehold  of  lands,  he  may  by  bargain  and  sale 
create  a  chattel  interest  out  of  such  lands  ;  for  having  a 
seisin  in  himself,  he  is  enabled  to  raise  a  use  for  years, 
as  well  as  for  any  greater  estate.  And  by  the  very 
words  of  the  statute  of  uses,  the  possession  is  as  fully 
transferred  to  a  cestui  que  use  for  years,  as  to  a  cestui 
que  use  of  a  freehold  interest :  nor  will  an  entry  be 
necessary,  in  such  a  case,  to  vest  the  legal  estate. 

19.  As  a  bargain  and  sale  is  merely  a  conveyance 
of  a  use,  and  as  a  use  cannot  be  raised  without  a  con- 
sideration, it  follows  that  no  bargain  and  sale  can  be 
good  without  a  consideration,  which  must  also  be  a 
pecuniary  one ;  for  the  very  name  of  this  assurance 
imports  a  quid  p^o  quo. 

20.  It  is  not  however  absolutely  necessary  that  a 
consideration  should  be  mentioned  in  the  deed,  for 
an  averment  of  a  consideration  may  be  made.  If  a 
person,  in  consideration  of  a  certain  sum  of  money, 
bargains  and  sells,  this  is  a  good  consideration  to  raise 
a  use,  without  an  averment  of  any  sum  in  certain, 
for  the  quantity  of  the  sum  is  not  material ;  as  any 
sum,  however  small,  is  a  sufficient  consideration. 

21.  Where  a  person  in  consideration,  of  100/.  paid 
by  B.,  bargained  and  sold  lands  to  B.,  C,  and  D., 
parties  to  the  indenture,  the  lands  passed  to  them  all. 
For  although  the  consideration  was  expressed  to  be 
paid  by  one  only,  yet  it  must  be  intended  that  it  was 
paid  for  them  all. 

22.  Where  no  pecuniary  consideration  is  given,  the 
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deed  will  be  void  as  a  bargain  and  sale,  and  no  use 
will  arise  to  the  bargainee. 

23.  A  person  by  indenture,  reciting  that  J.  S.  was  Ward  v. 
bound  in  a  recognisance  and  bond  for  him,   for  divers  cr™E&.  394. 
good  causes  and  considerations,  bargained  and  sold 

lands  to  him  and  his  heirs.     It  was   proved  that  no  Osbom  v. 
money  was  paid  ;  and  the  conveyance  was  held  void,  cro!ilA27. 
as  a  bargain  and  sale. 

24.  A  person  in  consideration  of  natural  love,  and  Crossmg  v. 

.  .  ^  p  •       Scudamore, 

for  augmentation  01  the  portion,  and  preferment  in  1  vent.  137. 
marriage  of  his  daughter,  bargained  and  sold  lands  to 
her.     It  was  resolved,  that  as  no  pecuniary  consider- 
ation was  given,  the  deed  could  not  operate  as  a 
bargain  and  sale. 

25.  No  use  will  arise  upon  a  conveyance  to  a 
person,  upon  trust  to  pay  the  debts  of  the  grantor ; 
where  the  debts  are  to  be  paid  out  of  the  lands  con- 
veyed. 

26.  By  indenture  between  Lord  Paget  and  one  LordPaget's 
Trentham,  Lord  P.,  in  consideration  that,  with  the  "94;  ^  ^^°"' 
profits  of  the  lands  to  be  conveyed,  Trentham  would 

pay  his  debts,  covenanted  to  stand  seised  to  the  use 
of  Trentham  for  24  years.  It  was  resolved,  that  no 
use  arose,  for  want  of  a  consideration,  for  the  debts 
were  to  be  paid  out  of  the  profits  of  the  lands,  so 
that  no  consideration  moved  from  Trentham.  But 
it  was  agreed,  that  if  Trentham  was  to  have  paid 
the  debts  out  of  his  own  lands,  that  would  have  been 
a  sufficient  consideration,  and  the  deed  would  have 
operated  as  a  bargain  and  sale. 

27.  At  common  law  no  rent  could  be  reserved  on  a  a  rem  may  be 
bargain  and  sale,  because  nothing  but  a  use  passed,  TE^^'ui.  a. 
which  was  not  such  an  estate  as  the  bargainor  could  ^^l^^^  "^^0 
have  recourse  to  for  a  distress.     But  after  the  statute  eI'z.  5<)5. 

df  uses,  it  was  resolved  that  a  rent  might  be  reserved 
on  this  assurance,  and  that  the  reservation  of  such 
rent  would  be  considered  as  a  sufficient  consideration 
to  raise  a  use  to  the  bargainee. 
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Must  be  en-  28.  When  the  statute  of  uses  was  made,  it  was  fore- 
2°i^t.  671.  seen  that  all  lands  would  thenceforth  be  conveyed  by 
bargain  and  sale,  being  a  conveyance  of  a  private 
nature.  To  prevent  this,  the  legislature  in  the  same 
sesions  passed  an  act,  27  Hen.  VIII.  c.  IG.,  by  which 
it  is  declared,  that  no  manors,  lands,  tenements,  or 
other  hereditaments,  shall  pass  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall 
be  made,  by  reason  of  any  bargain  and  sale,  except 
the  same  bargain  and  sale  be  made  by  writing  in- 
dented, sealed,  and  enrolled  in  one  of  the  king's 
courts  of  record  at  Westminster ;  or  within  the  county 
where  the  lands  lie,  before  the  custos  rotiilormn,  and 
two  justices  of  the  peace,  and  the  clerk  of  the  peace 
of  the  same  county,  or  two  of  them  at  the  least, 
whereof  the  clerk  of  the  peace  to  be  one. 

29.  This  statute  requires  all  bargains  and  sales  of 
2 Inst.  672.      ^^^d  to  be  in  writing.  Therefore  Lord  Coke  says,  they 

must  not  be  by  print  or  stamp.     It  is  also  required, 

that  they  be  by  indenture.     Although  the  indenture 

may  be  either  on  parchment  or  paper,  yet  the  enrol- 

id.  673.  ment  must  be  on  parchment ;  it  being  so  required  in 

the  clause  of  enrolment  by  the  clerk  of  the  peace  ; 

the  same  is  implied  where  the  enrolment  is  in  any  of 

Id.  674.  the  king's  courts  of  record.     The  time  prescribed  by 

140*^'  ^*  ^°^  the  statute  for  enrolment  is  six  lunar  months,   to  be 

Thomas  v        computcd  ffom  the  day  of  the  date  of  the  deed,  which 

Popham,  Dyer,  ^  ''  i  i  • 

-'18.  is  exclusive.     If  the  deed  has  no  date,  then  the  time 

must  be  computed  from  the  delivery. 

30.  By  the  statute  5  Eliz.  c.  26.  bargains  and  sales 
of  lands  lying  in  the  counties  palatine  of  Lancaster, 
Chester,  and  the  bishopric  of  Durham,  are  required  to 
be  enrolled  in  the  respective  courts  of  those  counties. 
And  by  the  statutes  5  Ann.  c.  18.,  6  Ann.  c.  35.,  and 
8  Geo.  II.  c.  6.,  bargains  and  sales  of  lands  lying  within 
the  west,  east,  and  north  ridings  of  the  county  of  York, 
may  be  enrolled  before  the  registers  of  those  ridings, 
and  shall  be  as  good  as  if  enrolled  at  Westminster. 
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31.  By  the  statute  10  Ann.  c.  18.  §  3.  it  is  enacted, 
that  a  copy  of  the  enrolment  of  a  bargain  and  sale, 
examined  with  the  enrolment,  signed  by  the  proper 
officer,  and  proved  upon  oath  to  be  a  true  copy,  so 
examined  and  signed,  shall  be  of  the  same  force  and 
effect  as  the  indenture  of  bargain  and  sale  would  be, 
if  the  same  was  produced. 

32.  There  is  a  proviso  in  the  statute  of  enrolments,  Exceptions. 
that  it  shall  not  extend  to  lands,  Sec.  lying  within  any  ^c.  *'°  "  "' 
city,  borough,  or  town  corporate,  wherein  the  mayor, 
recorder,  &c.  have  authority  to  enrol ;  in  consequence 

of  which,  lands  and  tenements  in  cities  and  boroughs 
having  the  privilege  of  enrolment,  are  not  within  the 
act ;  and  though  the  intention  of  the  statute  was  only  2  inst.  ers. 
to  exempt  them  from  enrolment  in  the  courts  at  West- 
minster, yet  it  is  worded  in  such  a  manner,  that  they 
are  discharged  from  any  enrolment  whatever. 

33.  The  words  of  this  statute  only  extend  to  estates  And  terms  for 
of  inheritance  or  freehold  ;  therefore  a  bar^-ain  and  ^^'*"' 

sale  of  lands,  for  a  term  of  years,  need  not  be  enrolled. 

34.  In  consequence  of  this  statute,  the  freehold  does  Relation  o  fen- 
not  pass  from  the  bargainor  until  the  deed  of  bargain 

and  sale  is  duly  enrolled.  But  if  it  be  enrolled  within 
the  time  prescribed,  then  the  enrolment  has  such  a 
relation  back  to  the  date  or  time  of  delivery  of  the 
bargain  and  sale,  that  the  freehold  is  considered,  in 
law,  as  having  passed,  to  all  intents  and  purposes, 
from  the  bargainor  to  the  bargainee,  immediately  on 
the  date  or  delivery  of  the  bargain  and  sale. 

35.  Neither  the  death  of  the  bargainor,  nor  that  of  2inst.  6-4. 
the  bargainee,  before  enrolment,  will  prevent  the  pass-  cml'jac.Vot!' 
ing  of  the   estate.     And  where    the  bargainee  dies  ^'°^-^^^' 
before   enrolment  of  the  deed,  if  the  deed  be  after- 
wards duly  enrolled,  his  heir  wdll  be  in  by  descent. 

36.  All  conveyances  or  incumbrances  made  or 
created  by  the  bargainor,  subsequent  to  the  date  or 
delivery  of  the  bargain  and  sale,  and  prior  to  the  enrol- 
ment, are  therefore  void  as  against  the  bargainee. 

VOL.   IV.  I 
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37.  A  person  conveyed  lands  by  bargain  and  sale 
to  one,  and  afterwards  conveyed  them  to  another  by 
bargain  and  sale.  The  last  deed  was  enrolled  :  after- 
wards the  first  deed  was  enrolled,  within  the  six 
months.  It  was  resolved,  that  the  first  bargainee 
should  have  the  land,  as  it  had  relation  to  make  it  the 
deed  of  the  vendor,  and  to  pass  the  land  from  the 
delivery  of  the  deed. 

38.  One  Sewster  being  seised  of  certain  lands  in 
fee,  by  deed,  dated  7  November,  bargained  and  sold 
them  for  money.  On  the  9th  of  the  same  month  he 
acknowledged  a  recognisance  :  on  the  20th,  the  deed 
was  enrolled.  On  a  •scire  facias,  brought  upon  the 
recognisance,  the  question  was,  whether  Sewster  was 
to  be  considered  as  having  been  seised  of  the  lands 
on  the  9th  of  November,  the  deed  not  having  been 
enrolled  till  the  20th  of  that  month.  It  was  adjudged 
unanimously,  that  Sewster  was  not  seised  of  the  lands 
on  the  9th  November ;  for  that  when  the  deed  was 
enrolled,  the  bargainee  was  in  judgment  of  law  seised 
of  the  lands  from  the  date  of  the  deed. 

39.  Though  the  enrolment  has  relation  back,  for 
the  advantage  of  the  bargainee,  to  avoid  all  mesne 
incumbrances  and  conveyances ;  yet  when  the  lands 
are  also  conveyed  by  fine  or  feoffment  to  the  bar- 
gainee, before  enrolment,  he  shall  take  by  the  fine  or 
feoffment.  For  when  a  conveyance  by  the  common 
law,  and  one  by  the  statute  of  uses,  concur,  tJiat  by 
the  common  law  shall  be  preferred  ;  if,  in  a  case  of 
this  kind,  tlie  bargainor  incumbers  the  estate  between 
the  execution  of  the  bargain  and  sale,  and  the  fine, 
&c.,  then  the  enrolment  shall  have  relation  back  ; 
for  the  avoiding  such  mesne  incumbrance,  in  favour 
of  the  bargainee. 

40.  It  is  said  by  Lord  Ilardwicke,  that  if  there  is 
a  first  bargainee,  whose  deed  is  not  enrolled,  and  a 
second  bargainee  whose  deed  is  enrolled ;  if  the 
second  bargainee  had  notice  of  the  prior  deed,  such 
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jM'ior  deed  shall  prevail  in  equity,  for  a  reason  which 
will  be  stated  hereafter.  And  if  the  first  bargainee 
has  any  other  conveyance,  as  a  feoffment,  or  a  lease 
and  release,  he  shall  prevail  at  law. 

41.  A  bargain  and  sale  does  not  devest  any  estate, 
nor  can  a  use  be  declared  on  it ;  as  will  be  shown  in 
the  next  chapter. 
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CHAP.  X. 


Covenant  to  stand  seised. 


1,  Nature  of 

S.  Who  may  covenant  to   stand 

seised. 
9.  What  may  be  convqyed  by. 
11.  What     Consideration    neces- 
sary. 
25.  A    Use  only    arises    to  those 
within  the  Consideration. 


29.  The  Estate  continues  till  a  Use 

arises. 

30.  A  Rent  may  be  created  by. 
32.  No  Estate  2S  devested  by  this 

Assurance,  or  by  a  Bargain 
and  Sale. 
34.  No  Uses  can  be  declared  on 
these  Conveyances. 


Section  I. 

The  second  kind  of  conveyance  that  derives  its  effect  Nature  of. 
from  the  statute  of  uses,  and  operates  without  trans- 
mutation of  possession,  is  called  a  covenant  to  stand 
seised.     Formerly  if  a  person  had   covenanted  and  riowd.  30i,  3, 
agreed,  for  himself  and  his  heirs,  that  for  a  certain 
consideration  another  should  have  his  lands,  though 
the  lands  did  not  pass  for  want  of  livery,  yet  the  use 
passed  to  the  covenantee.  Now,  whenever  a  covenant 
of  this  kind  is  entered  into,  if  the  consideration  be 
sufficient,  a  use  arises  out  of  the  seisin  of  the  cove- 
nantor, which  is  immediately  executed  by  the  statute,  .-. 
in  the  cestui  (pie  use,  who  thereby  acquires  the  legal 
estate. 

2.  The  proper  and  technical  words  of  this  con-  2  Vem.  150, 
Veyance  are,  "  Covenant  to  stand  seised  to  the  use  of 
A.,"  &c.     But  any  other  words  v/ill  have  the  same 
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effect,  if  it  appear  to  have  been  the  intention  of  the 
parties  to  use  them  for  that  purpose.  Thus,  in  a  case 
which  has  been  already  stated,  the  words  bargain  and 
sell  were  held  sufficient  to  create  a  covenant  to  stand 
seised ;  and  in  the  following  case,  the  words  give, 
grant,  and  confirm,  were  allowed  the  same  effect. 

3.  A  settlement  was  made  in  the  following  words  : 
*'  If  I  have  no  issue,  and  in  case  I  die  without  issue  of 
my  body  lawfully  begotten,  then  I  give,  grant,  and 
confirm  my  land  to  my  kinswoman  S.  Stokes,  to  have 
and  to  hold  the  same  to  the  use  of  myself  for  life,  and 
after  my  decease,  to  the  use  of  the  said  Sarah  and  the 
heirs  of  her  body  to  be  begotten ;  with  remainders 
over."  It  was  held  that  this  was  a  good  covenant  to 
stand  seised. 

4.  G.  S.,  in  consideration  of  his  marriage  with 
Ann  Story,  gave,  granted,  enfeoffed,  aliened,  and 
confirmed  certain  lands  to  Ann  and  W.  Story  for  life, 
remainder  to  the  heirs  of  the  body  of  Ann  Story  be- 
gotten by  G.  S.,  who  covenanted  that  the  lands 
should  remain  to  the  same  uses.  The  marriage  took 
effect;  and  G.  S.  became  a  bankrupt.  The  assignees 
sold  the  land,  considering  the  deed  as  void  in  law;  or 
if  not,  that  G.  S.  was  tenant  in  tail.  The  Court  re- 
solved that  the  deed  operated  as  a  covenant  to  stand 
seised. 

5.  On  the  other  side,  when  it  does  not  appear  to 
have  been  the  intention  of  the  owner  of  the  estate  to 
raise  a  use,  though  the  Avord  covenant  be  used,  yet 
the  deed  will  not  operate  as  a  covenant  to  stand 
seised. 

6.  A  father,  tenant  in  tail,  covenanted  with  his  son, 
in  consideration  of  marriage,  that  after  his  death  the 
lands  should  descend,  remain,  and  be  with  the  son, 
and  the  heirs  of  his  body.  The  Court  held  that  no 
use  was  raised ;  this  being  an  executory  covenant  : 
for  the  manner  of  raising  a  use  in  such  a  case  was,  to 
covenant  to  stand  seised  to  such  a  use ;  or  that  the 
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land  should  be  to  such  a  use,  or  that  such  a  one  should 
be  seised  to  the  use :  here  the  words  were  words  of 
covenant. 

7.  A  person  covenanted,  m  consideration  of  natural  EngiefieWs 
affection,  to  stand  seised  to  the  use  of  himself  for  life,  267.' Dyer, 
and  after  his  death  that  the  said  lands  should  descend 

or  remain  to  his  cousin  B.  in  fee.      Resolved  by  all  Samon  v. 

Jones  2  Vent 

the  Judges,  that  no  use  was  raised,  by  reason  of  the  318. ' 
said  disjunctive,  remain  or  descend;  and  that  it  was 
only  a  covenant. 

8.  This  conveyance  beino-  similar  in  many  respects  who  may  co- 

Ti  /■ij-i         venant  to  stand 

to  a  bargani  and  sale,  no  person  can  transier  lands  by  seised. 
it  who  is  not  capable  of  being  seised  to  a  use. 

9.  It  follows  from  the  same  principle  that  no  spe-  what  may  be 
cies  of  property  can  be  transferred  by  covenant  to  '^""^'^^  ^' 
stand  seised,  which  cannot  be  conveyed  to  a  use ;  and 

the  covenantor  must  be  seised  in  possession,  or  en- 
titled in  remainder  or  reversion,   at  the  time  of  the 
execution  of  the  deed;  because  the  use  must  arise  Tit.  11. c. 3. 
out  of  the  seisin,  or  right,  which  the  covenantor  has  §  15. 
at  the  time. 

10.  A  father  covenanted,  in  consideration  of  na-  Yeivertonv. 
tural  affection,  to  stand  seised  of  all  the  lands  which  Eur^oi.' 
he  had,  or  should  afterwards  purchase,  to  the  use  of 
himself  for  life,  remainder  to  his  youngest  son  and  his 

heirs.  It  was  determined,  that  the  after-purchased 
lands  did  not  vest  in  the  youngest  son  by  this  deed ; 
because  a  man  cannot,  by  a  covenant,  raise  a  use  out 
of  land  which  he  has  not. 

1 1.  If  two  persons  are  joint  tenants  in  fee,  and  one  Barton's  case, 
of  them  covenants  that,  after  the  death  of  his  com-  2Ro»-Ab.79o. 
panion,  he  will  stand  seised  of  all  the  moiety  of  his 
companion  to  certain  uses  :   though  the  covenantor 
survives,  yet  no  use  will  arise,  because  at  the  time 

of  the  covenant  he  could  not  grant  or  charge  that 
moiety. 

12.  A  covenant  to  stand  seised  being  a  conveyance  what  consider. 
of  a  private  nature,  and  valid  without  enrolment,  it  is  »^'°""««^*^- 
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absolutely  necessary  that  the  consideration  be  natural 
love  and  aftection  to  a  child,  or  near  relation,  or  mar-. 
riaQ:e. 

13.  15y  indenture  between  A.  Bainton  and  Edward 
his  brother,  the  said  A.  Bainton,  to  the  intent  that  the 
manors  therein  comprised  might  descend  and  remain 
to  the  heirs  male  of  his  body,  and  that  the  same  might 
continue  to  such  of  the  blood  and  name  of  Bainton  as 
in  the  same  indenture  should  be  named,  covenanted 
to  stand  seised  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  his  brother  Edward  and  his  wife  for 
their  lives,  remainder  to  his  other  brothers.  It  was 
held  that  the  consideration  was  sufficient  to  support 
the  deed,  as  a  covenant  to  stand  seised. 

14.  A  num  covenanted,  in  consideration  of  natural 
love  and  aftection  to  his  son,  to  stand  seised  to  the 
use  of  his  son  for  life,  remainder  to  the  use  of  such 
wife  as  the  son  should  marry,  for  her  life,  kc.  It  was 
held  that  a  use  arose  to  the  wife,  she  being  within  the 
consideration ;  for  it  was  for  the  advancement  of  his  pos- 
terity; and  without  a  wife  the  son  could  not  have  any. 

lo.  A  use  will  arise  to  a  wife,  without  any  consi- 
deration expressed,  upon  a  co\  enant  to  stand  seised. 

10.  R.  Bedell,  by  indenture  between  him  and  his 
wife  of  the  iirst  part,  I.  his  second  son  of  the  second 
part,  and  M.  his  third  son  of  the  third  part;  in  con- 
sideration of  natural  love  and  aftection  to  his  sons, 
covenanted  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  his  wife  for  life,  remainder  to  his 
sons  in  moieties.  It  was  objected  that  the  wife  was 
not  within  the  consideration  expressed  in  the  inden- 
ture, and  no  other  consideration  could  be  averred 
than  was  contained  in  the  deed :  but  it  was  answered 
and  resolved,  that  a  consideration  which  stood  with 
the  deed,  and  was  not  repugnant  to  it,  might  well  be 
averred :  that  when  he  limited  the  lands  to  the  use  of 
his  wife  for  life,  that  imported  a  sufficient  considera- 
tion in  itself;  and  there  needed  no  averment, 
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17.  A.  Burt,  ill  consideration  of  the  love  and  aflfec-  Goodtitie  v. 
tion  he  bore  to  Ann  his  wife,  and  for  some  provision,  931  °' 

'in  case  she  survived  him,  covenanted  to  stand  seised 
to  the  use  of  himself  and  his  wife  for  their  lives,  and 
the  life  of  the  survivor,  remainder  to  the  issue  of  their 
two  bodies,  remainder  to  the  use  of  such  person  or 
persons  as  his  wife  should  think  tit  to  dispose  to ;  for 
want  of  such  disposition,  to  the  use  of  the  lessor  of 
the  plaintiff,  who  was  nephew  to  the  covenantor. 
The  Court  was  of  opinion  that  the  lessor  of  the 
plaintiff  had  a  title.  i.  Because  he  was  named 
in  the  deed.  11.  Because  it  was  stated  that  he  was 
nephew  to  the  covenantor ;  and  though  the  deed  did 
not  mention  him  as  such,  yet  being  expressly 
named,  he  might  aver  himself  within  the  considera- 
tion. 

18.  Love  and  affection  to  an  illegitimate  child  is 
not  a  sufficient  consideration  to  raise  a  use,  in  a  co- 
venant to  stand  seised. 

19.  A    person    covenanted,    in    consideration    of  Ferret's  case, 

,   ,  1       v        •  1  •        1   X       ^1  Dyer,  374. 

natural  love  and  atiection,  to  stand  seised  to  the  use 
of  himself  for  life,  remainder  to  A.  his  reputed  son 
(who  was  his  bastard)  for  life,  &c.  He  also  cove- 
nanted to  levy  a  fine,  or  make  a  feoffment,  for  further 
assurance.  Afterwards  he  made  a  feoffment  in  fee  to 
the  covenantees,  in  performance  of  his  covenant  to  the 
same  uses.     It  was  resolved,  that  no  use  arose  to  A.,  Framptonv. 

.  -,  Gerard,  2  Roll. 

the  bastard,  by  the  covenant,  for  want  01  a  considera-  Ab.785. 
tion ;  nor  could  he  take  any  thing  by  the  feoffment,  it 
being  only  made  for  further  assurance. 

20.  The  adopting  a  surname  is  not  a  sufficient  con- 
sideration to  raise  a  use,  in  a  covenant  to  stand  seised, 

as  A\as  resolved  in  Sir  Christopher  Hatton's  case;  who  Jenk.si. 

having  a  sister's  son  named  Newport,  covenanted,  in 

consideration  of  his  taking  the  name  of  Hatton,  that 

he  would  stand  seised  to  his  use :  it  was  held  that  no 

use  arose,  for  want  of  a  sufficient  consideration.     Nor  piowd.303. 

"^2  Via  Ab 

will  the  consideration  of  ancient  acquaintance,  or  ly?. 
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being  chamber-fellows,  or  entire  friends,  be  sufficient 
to  raise  a  use. 

21.  A  covenant  with  a  stranger  that  he  shall  enjoy 
the  land,  to  the  use  of  the  covenantor's  son,  will  not 
be  good. 
Horev.Dix,         22.  A.,  by  indenture  between  him  and  B.  his  son 
Sid.  25!  of  the  one  part,  and  two  strangers  of  the  other  part, 

in  consideration  of  natural  love  to  his  son,  gave, 
granted,  and  enfeoffed  the  two  strangers,  to  the  use 
of  himself  for  life,  remainder  to  B.  in  tail,  remainder 
over ;  and  covenanted  with  the  two  strangers,  that 
they  should  enjoy  the  said  land,  to  the  uses  aforesaid. 
The  deed  was  sealed  and  delivered,  but  no  livery  of 
seisin  was  oiven ;  nor  was  there  any  attornment. 
Resolved,  that  no  use  was  raised  by  this  deed ;  for  a 
covenant  with  strangers  could  not  raise  a  use. 

23.  Where  a  deed  is  made  in  consideration  of  a  sum 

of  money,  it  will  not  operate  as  a  covenant  to  stand 

seised. 

URcp.  2J./'.        24.    A   person    covenanted  by  indenture,    that  in 

'        "^^*  ^*    consideration  of  20/.  paid  him  by  his  son,  he  would 

stand  seised  to  the  use  of  him  and  his  heirs.     Held, 

that  the  indenture  must  be  enrolled,  otherwise  nothing 

Contra,  22.       would  pass ."  for  the  express  valuable  consideration 

tolled  the  tacit  implied  consideration  of  blood  :  and 

no  other  consideration  could  be   averred,  than  was 

contained  in  the  deed. 

A  use  only  25.  lu  tlic  case  of  a  covenant  to  stand  seised,  a  use 

u'uhiVthe^con-  '^'^'Jll  arise  to  the  persons  who  are  within  the  considera- 

sideration.        ^.j^^^ .  j^^j^  j^^  ^j^g  ^^jjj  arise  to  thosc  who  are  strangers 

to  it. 

Wiseman's  26.  Tcuaut  in  tail,  remainder  in  fee.     The  person 

case,  2  Rep.      -^^^  remainder,  to  the  intent  that  his  lands  should  con- 

ID.  a. 

tinue  and  remain  in  his  family  name  and  blood, 
covenanted  to  stand  seised  to  the  use  of  himself  and 
the  heirs  male  of  his  body,  remainder  to  the  use  of 
his  brother  in  tail,  remainder  to  the  use  of  the  queen, 
her  heirs  and  successors.     Resolved,  that  a  use  arose 
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to  tlie  covenantor  in  tail,  and  to  his  brother;  but 
that  no  use  arose  to  the  queen,  for  want  of  a  consi- 
deration. 

27.  P.  Risley,  by  indenture  between  him  and  Sir  Smithv.Risiey, 
T.  D.,  Sir  A.  D.  T.  Risley,  his  brother,  and  W.  W.,  ^^"-^"-^^g. 
covenanted  and  agreed  with  them,  to  stand  seised  of 

certain  lands,  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  his  wife  for  life,  remainder  to  the  use  of 
the  covenantees  and  their  heirs,  upon  several  trusts, 
for  his  children.  Resolved,  that  the  uses  were  well 
raised  and  vested  in  T.  Risley  his  brother,  he  being 
of  the  blood  of  the  covenantor ;  but  that  no  use  arose 
to  the  other  covenantees,  they  being  strangers. 

28.  A.  covenanted  to  stand  seised  to  several  uses,  whaUy  v. 
afterwards  to  C.  for  99  years,  if  he  should  so  long  2Lev.  52. 54. 
live,  remainder  to  a  stranger  for  the  life  of  C .  to  pre- 
serve contingent  remainders,  remainder  over.    Agreed 

by  all,  that  the  remainder  to  the  stranger  was  void. 

29.  In  the  case  of  a  covenant  to  stand  seised,  the  The  estate con- 

,,  •ni/'i  tinues  till  a  use 

estate  contmues  m  the  covenantor  till  a  lawful  use  arises. 

arises.     Thus,  if  a  person  makes  a  feoffment  in  fee,  to  1  Rep.  154.  a. 

the  use  of  A.  for  life,  remainder  to  the  use  of  B.  for 

life,  remainder  to  the  use  of  C.  in  fee;  if  A.  refuses, 

B.  shall  take  the  estate  presently.     For  the  feoffor, 

by  his  feoffment,  has  given  all  his  estate  out  of  him, 

and  all  the  uses  are  created  out  of  it,  as  out  of  one 

and  the  same  root ;  therefore  as  long  as  any  of  the 

uses  can  take  effect,  the  feoffor  shall  not  have  the 

land.     But  in  the  case  of  a  covenant  which  raises  a 

use,  there  the  consideration,  which  is  the  cause  that 

raises  every  several  use,  is  several;  and  all  the  uses 

grow  and  rise  out  of  the  estate  of  the  covenantor; 

therefore  if  one  refuses,  he  who  is  next  in  remainder 

shall  not  take  the  land  presently,  but  the  covenantor 

shall  keep  it. 

30.  In  consequence  of  the  4th  and  5th  sections  of  Arentmaybe 
the  statute  of  uses,  a  rent  may  be  created  by  a  cove-  "'*"   ^* 
nant  to  stand  seised. 
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31.  A.,  in  consideration  of  natural  love  and  affec- 
tion, covenanted  to  stand  seised  to  the  use  of  himself 
for  life,  remainder  to  B.  his  son  in  tail :  and  to  the 
intent  that  B.  should  have  a  rent  issuing  out  of  the 
lands,  during  the  life  of  A.  Resolved,  that  B.  was 
well  entitled  to  this  rent  upon  the  words  of  the  statute 
of  uses. 

32.  A  bargain  and  sale,  and  covenant  to  stand 
seised,  pass  no  interest  but  that  which  the  bargainor 
or  covenantor  can  lawfully  transfer.  For  as  nothing 
but  a  use  passes  by  these  conveyances,  and  as  no  use 
can  be  greater  than  the  estate  out  of  which  it  is  cre- 
ated, where  a  use  is  granted  for  a  greater  estate  than 
that  out  of  which  it  is  granted,  it  is  merely  void;  and 
the  statute  executes  the  possession  to  so  much  only 
of  the  use  as  is  lawfully  granted. 

33.  Thus  if  a  tenant  for  life,  with  contingent  re- 
mainders depending  on  his  estate,  conveys  in  fee  by 
bargain  and  sale,  or  covenant  to  stand  seised,  in  fee; 
the  bargainee  or  covenantee  will  only  take  an  estate 
for  life;  and  the  contingent  remainders  v/ill  not  be 
destroyed.  So  if  a  tenant  in  tail  bargains  and  sells 
his  estate,  or  covenants  to  stand  seised  of  it,  in  fee 
simple,  the  bargainee  or  covenantee  will  only  accpiiie 
a  base  fee,  and  the  issue  in  tail  may  enter  on  the  death 
of  the  bargainor. 

34.  No  uses  can  be  declared  on  a  bargain  and  sale, 
or  covenant  to  stand  seised,  but  to  the  bargainee  or 
covenantee,  because  these  conveyances  only  pass  a 
use,  and  the  legal  estate  and  possession  is  tran-sferred 
by  the  operation  of  the  statute;  so  that  a  use  declared 
on  them  is  a  use  upon  a  use. 

35.  A  widow,  in  consideration  of  400/.,  bargained 
and  sold  to  her  son  all  her  manors,  cSic,  to  hold  to 
him  and  his  heirs,  to  the  use  of  the  widow  during  her 
life,  &c.  It  was  resolved,  that  the  limitation  of  the 
use  was  void ;  because  a  use  cannot  be  engendered 
on  a  use. 
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CHAP.   XI. 

Lease  and  Release. 


1.   Origin  and  Natare  of. 

7.  Who    marj    convey    by,   and 

what. 

8.  Remainders  and  Reversions. 
11.  Incorporeal  Hereditaments. 


12.  What  Consider ationnecessary. 
15.  Does  not  devest  any  Estate, 
17.  Whether  a  Use  results. 
II).  To  whom    the    Title    Deeds 
belong. 


Section  1. 

There  is  a  third  sort  of  conveyance  usually  classed  Orism  and  ■»• 
under  those  deriving  their  effect  from  the  statute  of  *"" '  * 
uses,  but  of  which  only  one  part  is  derived  from  that 
statute,  and  the  other  from  the  principles  of  the  com- 
mon law.  It  is  called  a  lease  and  release,  but  is  in 
fact  a  bargain  and  sale  for  a  year,  and  a  common  law 
release,  operating  by  way  of  enlargement  of  estate ; 
and  owes  its  rise  to  the  following  circumstances. 

2.  The  framers  of  the  statute  of  uses  foresaw  that 
freehold  estates  would  thenceforth  become  transfer- 
able by  parol  only,  without  any  form  or  ceremony 
whatever.  The  statute  of  enrolments  was  therefore  Ante,  c.  9. 
made  in  the  same  parliament,  which  would  have  in- 
troduced an  almost  universal  register  of  conveyances 

of  real  estates,  but  for  the  omission  of  bargains  and 
sales  for  terms  of  years. 

3.  In  the  reigns  of  Hen.  VI.  and  Edw.  IV.,  it  was  2  Mod.  252. 
not  unusual  to  transfer  freehold  estates  in  the  following 
manner.  A  deed  of  lease  was  made  to  the  intended 
purchaser  for  three  or  four  years ;  and  after  he  had 
entered  into  possession,  a  deed  of  release  of  the  inhe-  • 
ritance  was  executed  to  him,  which  operated  to  en- 
large his  estate  into  a  fee  simple.    When  it  was  found 

that  the  statute  of  uses  transferred  the  actual  posses- 
sion without  entry,  the  idea  of  a  lease  and  release  was 


124 


Bac.  Ab.Tit. 
Lease,  M. 
1  Inst.  271,  b. 


Treat. 


on  capias. 


Lutwich  V. 
Mitton,Cro. 
Ja.  604.  Cro. 
Car.  110. 


Barker  v. 
Keate,  2  Mod. 
24  y. 


1  Fieem.  251. 


2  Mod.  252. 


Title  XXXII.     Deed.     Ch.  xi.  §  4,  5. 

adopted.  A  bargain  and  sale  for  a  year  was  made  by 
the  vendor,  to  the  person  to  whom  the  lands  were  to 
be  conveyed ;  by  this  a  use  was  raised  in  the  bargainee, 
without  any  enrolment,  to  which  the  statute  trans- 
ferred the  possession.  Thus  the  bargainee  became 
immediately  capable  of  accepting  a  release  of  the 
freehold  and  reversion;  and  accordingly  a  release 
was  made  to  him,  dated  the  day  next  after  the  day 
of  the  date  of  the  bargain  and  sale:  all  which  was 
considered  as  equal  to  a  feoffment  with  livery  of 
seisin. 

4.  Fabian  Philips  says,  this  conveyance  was  first 
contrived  by  Serjeant  Moore,  at  the  request  of  Lord 
Norris,  to  the  end  that  some  of  his  kindred  should  not 
know,  by  any  search  of  public  records,  what  settle- 
ment he  should  make  of  his  estate.  The  validity  of  it 
was  formerly  much  doubted.  Mr.  Noy  thought  that 
it  could  not  be  supported  without  an  actual  entry  by 
the  bargainee.  But  it  was  resolved  in  18  Jac.  I.,  by 
the  Chief  .Justices  Montague  and  Howard,  and  Chief 
Baron  Tanfield,  that  upon  a  deed  of  bargain  and  sale 
for  years  of  land,  though  the  bargainee  never  entered, 
if  afterwards  the  bargainor  makes  a  grant  of  the  re- 
version, reciting  the  lease,  to  divers  uses,  it  was  a 
good  conveyance  of  the  reversion.  And  in  a  subse- 
quent case,  where  there  was  a  bargain  and  sale  for 
years,  followed  by  a  release,  judgment  was  given — 
"  That  the  lease  being  within  the  statute  of  uses, 
there  was  no  need  of  an  actual  entry,  to  make  the 
lessee  capable  of  the  release ;  for  by  virtue  of  the 
statute,  he  shall  be  adjudged  to  be  in  actual  posses- 
sion." This  is  become  the  most  common  assurance 
for  the  transfer  of  freehold  estates. 

5.  It  is  said  by  Lord  Ch.  J.  North,  that  he  had 
known  it  ruled  several  times,  that  a  lease  and  release 
in  the  same  deed  was  a  good  conveyance ;  for  priority 
should  be  supposed.  And  it  has  been  determined, 
that  the  words,  demise,  grant,  and  to  farm  let,  for  six 
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months,  amount  to  a  good  bargain  and  sale,  to  ground 
a  release. 

G.  The  recital  of  a  lease  for  a  year,  in  a  deed  of  2Lev.  io8. 
release,   is  good  evidence  of  such  lease  against  the 
releasor,  and  all  claiming  under  him ;   but  not  against 
strangers ;    without  proving  that  there  was  such   a 
deed,  and  that  it  was  lost  or  destroyed. 

7.  Every  person  who  is  capable  of  being  seised  to  whnmaycon- 

1  PI  11-  ^^y  ^y>  ^"'* 

the  use  oi  another,  may  convey  by  this  assurance,  what. 

But  neither  the  king,  nor  a  queen  regnant,  nor  a  cor- 
poration, can  convey  in  this  manner,  for  the  reason 
already  mentioned.     And  every  species  of  property  Ante,  c. 9. 
that  is  capable  of  being  conveyed  to  uses,  may  be  the 
subject  of  a  lease  and  release. 

8.  Not  only  estates  in  possession,    but  estates  in  Estates  in  re- 

T  i"  .  T  111  mainder  and  re- 

remamder  and  reversion,  may  be  conveyed  by  lease  version. 
and  release :  this  point  is  fully  proved  by  Mr.  Booth, 
in  an  opinion  which  has  been  printed.     He  admits  Cases  and 
Lord  Coke's  position  that  a  release  cannot  work  with-  u'".TinIt!*"' 
out  a  possession;  but  contends  he  only  means  that  ^'^"'"' 
the  estate  upon  which  the  release  is  to  work,  must  be 
a  vested   estate;   for  in  the  same  folio  Lord   Coke 
says — "  If  a  man  make  a  lease  for  years,  remainder 
for  years,  and  the  first  lessee  enters,  a  release  to  him 
in  the  remainder  for  years  is   good,   to  enlarge  his 
estate;"  which  showed  his  opinion  to  be,  that  it  is  not 
necessary  the  estate  to  be  enlarged  should  be  in  actual 
possession,  and  that  it  sufficed  if  it  was  a  vested  estate, 
divided  from  the  possession. 

9.  In  the  case  of  Shortridge  v.  Lamplugh,  which 
will  be  stated  in  a  subsequent  part  of  this  chapter,  the  §  i4. 
person  who  conveyed  by  lease  and  release,  had  only 

a  reversion  expectant  on  a  term  for  years  :  and  this 
circumstance  does  not  appear  to  have  been  noticed 
either  by  the  counsel,  or  the  judges. 

10.  Estates  in  remainder  and  reversion  expectant  Ante  c.  9. 
on  estates  for  lives,  may  be  conveyed  by  lease  and 
release  :  but  in  cases  of  this  kind  it  is  inaccurate  to 
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say  that  the  releasee  is  in  the  actual  possession  of  the 
premises ;  the  proper  expression  being,  that  they  are 
actually  vested  in  him  by  virtue  of  the  bargain  and 
sale,  and  the  operation  of  the  statute  of  uses. 

11.  Incorporeal  hereditaments,  such  as  advowsons, 
tithes,  rents,  &c.  may  be  conveyed  by  lease  and  re- 
lease, for  they  are  expressly  named  in  the  statute  of 
uses,  or  comprised  under  the  general  word,  heredita- 
ments. 

12.  Although  no  use  could  be  raised  on  a  bargain 
and  sale,  without  a  pecuniary  consideration ;  yet  when 
the  conveyance  by  lease  and  release  became  a  com- 
mon assurance,  only  a  nominal  consideration  of  five 
shillings  was  mentioned  in  the  jjargain  and  sale ;  and 
it  was  held  that  even  a  reservation  of  a  peppercorn 
rent  was  a  sufficient  consideration  to  raise  a  use  in  a 
bargain  and  sale  to  ground  a  release. 

13.  With  respect  to  the  deed  of  release  to  the  bar- 
gainee for  a  year,  there  is  no  necessity  for  any  con- 
sideration, because  it  operates  as  a  common  law 
conveyance.  And  in  the  case  last  cited  the  release 
was  expressed  to  be  made  for  divers  good  considera- 
tions, which  was  held  sufficient. 

14.  In  a  writ  of  error  from  the  Common  Pleas,  the 
case  was,  that  T.  Ashby  demised  the  lands  in  question 
for  Gl  years,  reserving  rent;  afterwards  he  bargained 
and  sold  them  for  five  shillings  to  Sir  W.  M.  for  one 
year ;  and  by  another  indenture  dated  the  day  after, 
he  released  and  confirmed  them  to  Sir  W.  M.  in  fee. 
It  was  resolved  that  the  estate  was  well  vested  in  the 
releasee,  though  no  consideration  was  mentioned  in 
the  release. 

1/3.  A  conveyance  by  lease  and  release  does  not 
devest  any  estate,  or  create  a  discontinuance  or  for- 
feiture. Thus  Littleton  says — "  By  force  of  a  release 
nothing  shall  pass  but  the  right  which  he  may  law- 
fully and  rightfully  release,  without  hurt  or  damage 
to  other  persons,  who  shall  have  right  therein,  after 
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his  decease."  And  in  a  subsequent  section  he  says, —  606. 
**  If  tenant  in  tail  lets  the  land  to  another  for  term  of 
years,  by  force  whereof  the  lessee  hath  possession, 
and  the  tenant  in  tail  releases  all  his  right  in  the  same 
land,  to  hold  to  the  lessee  and  his  heirs  for  ever,  this 
is  no  discontinuance :  but  after  the  decease  of  the 
tenant  in  tail,  his  issue  may  enter ;  for  by  such  release 
nothing  passed  but  for  term  of  the  life  of  the  tenant 
in  tail. 

IG.  This  conveyance  will  not,  for  the  same  reason,  Feame.Cont. 

"^  .      1  ,  ^  .p.  Rem.  473. 

destroy  a  contmgent  remamder :  thereiore  it  a  person  wnies  Rep. 
is  tenant  for  life,  with  a  contingent  remainder  de- 
pending on  his  estate,  and  he  conveys  in  fee  by  lease 
and  release,   the  contingent  remainder    will  not  be 
destroyed. 

17.  A  release  may  be  to  uses,  as  will  be  shown  in  wh«herthe 

,.  11111         use  results  on 

the  next  chapter ;  but  it  has  been  doubted  whether  it. 
there  can  be  a  resulting  use  upon  a  lease  and  release.  Tit.  ii.c.  4. 
In  the  case  of  Shortridoe  v.  Lampluoh,  it  was  held,  2  Saik.  678 
that  if  a  lease  and  release  was  pleaded  to  A.  and  his 
heirs,  and  no  consideration  appeared,  nor  any  declara- 
tion of  uses,  it  should  be  intended  to  be  to  the  use  of 
the  releasee:  and  Powell,  J.  said  he  was  not  satisfied 
that  the  nature  of  this  conveyance  would  admit  of  a 
resulting  use,  though  much  used  to  raise  uses  upon  to 
a  third  person,  by  express  words;  yet,  in  strictness,  it 
was  a  common  law  conveyance :  and  if  a  lease  was 
made  for  40  years,  and  a  release  thereon,  without 
consideration,  or  limitation  of  any  use,  it  could  not  be 
contended  to  be  to  the  use  of  the  lessor ;  for  the  very 
extinguishing  of  the  estate  of  the  lessee,  was  a  good 
consideration. 

18.  Without  questioning  the  case  put  by  Powell,  it 
may  be  fairly  contended,  that  in  the  case  of  a  bargain 
and  sale  for  a  year,  for  a  nominal  consideration,  with 
a  release  thereon,  without  any  consideration,  the  use 
would  result,  if  no  use  v/as  declared ;  for  the  extin- 
guishment of  a  term  of  this  kind  could  not  be  deemed 
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a  consideration  ;  therefore  there  could  be  no  ground 
for  contending  against  the  use  resulting  in  this  case,  as 
well  as  upon  a  feoffment.  And  Lord  Holt  and  Powell 
agreed,  that  if  there  were  a  particular  use  declared  on 
the  release,  the  rest  would  result. 

19.  In  cases  of  conveyances  derived  from  the  statute 
of  uses,  it  is  said  that  the  feoffees  or  releasees  are 
entitled  to  the  possession  of  the  title  deeds  ;  because 
they  formerly  belonged  to  the  feoffees  to  uses,  in  order 
that  they  might  be  enabled  to  defend  the  title  to  the 
land;  and  though  now  the  statute  of  uses  transfers 
the  legal  estate  to  the  cestui  que  use,  yet  that  it  does 
not  transfer  the  title  deeds.  This  doctrine  is  very 
questionable,  as  feoffees  to  uses  have  only  a  seisin  of 
an  instant,  and  are  never  called  upon,  and  could  not  be 
called  upon,  to  defend  the  land  ;  and  it  seems  reason- 
able to  suppose  that  where  a  statute  transfers  the  legal 
seisin  of  the  lands,  from  one  person  to  another,  it  should 
also  transfer  the  deeds  relating  to  the  title  of  such 
lands,  as  they  must  be  totally  useless  in  the  hands 
of  a  person  who  has  no  interest  in  the  estate. 


CHAP.  XII. 

Declarations  of  Uses, 


1,  Origin  and  Nature  of. 

2.  Must  be  by  Deed  or  Writing. 
5.  No  technical  Words  necessary. 

7.  Hoxo  the  Lands  should  be  de- 

scribed. 

8.  No  Consideration  necessary. 
10.  Deeds  to  lead  Uses. 

17.  Deeds  to  declare  Uses, 
26.  Who  may  declare  Uses. 


27.  Infants. 

30.  Married  Wo77ien. 

39.  Idiots  and  Lunatics. 

40.  The  Right  to  declare   Uses  is 

co-extensive  with  the  Es- 
tate. 

43.  Uses  may  be  declared  on  a 
Lease  and  Release. 

4.5.  The  Releasee  cannot  dissent. 


Origin  and 
nature  of, 


Section  1. 

With  respect  to  those  conveyances  derived  from  the 
statute  of  uses,  which  are  said  to  operate  by  trans- 
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mutation  of  possession,  they  owe  their  effect  to  the 
following  principles.  Where  lands  are  conveyed  by  Tit. ii.c.  4. 
feoffment,  fine,  or  recovery,  the  legal  seisin  and  estate 
becomes  vested  by  these  conveyances  in  the  feoffee, 
cognizee,  or  recoveror.  But  if  the  owner  of  the  estate 
declares  his  intention  that  such  feoffment,  fine,  or 
recovery  shall  enure  to  the  use  of  a  third  person,  a 
use  will  immediately  arise  to  such  third  person,  out 
of  the  seisin  of  the  feoffee,  cognizee,  or  recoveror  ; 
and  the  statute  will  transfer  the  actual  possession  to 
such  use,  without  any  entry  or  claim. 

2.  Uses  might  formerly   have   been   declared   by  Must  be  by 
parol  only.     But   it  is   enacted   by   the   statute   of       °  ^''"  '"^* 
frauds^  29  Cha.  II.  c.  5.  §  7.,  *'  That  all  declarations 

or  creations  of  trusts  or  confidences,  of  any  lands, 
tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is 
by  lav/  enabled  to  declare  such  trust,  or  by  his  last 
will  in  writing  ;  or  else  they  shall  be  utterly  void  and 
of  none  effect." 

3.  It  has  been  long  settled  that  the  word  trust,  in 
this  statute,  comprehends  uses.    Thus  Lord  C.  J.  Holt 

says — "  We  take  trusts  and  uses  to  be  the  same,  in  iioU'sRep. 
respect  of  trusts  in  their  larger  extent,  and  so  within  I'liviod.  ly;. 
the  statute." 

4.  It  was  not  absolutely  necessary,  under  the  words 
of  this  act,  that  a  declaration  of  uses  should  be  by 

deed  ;  for  Lord  Holt  has  said,  that  since  the  statute  7  Mod.  ig. 

of  frauds,  uses   might  be  declared  by  writing  only, 

without  seal.     But  there  has  been  another  act  on  this  infra,  §22. 

subject,  which  will  be  stated  hereafter. 

■    5.  No  technical  words  are  required  in  a  declaration  No  technical 

of  uses.    Lord  Holt  has  said  that  it  is  not  even  neces-  sa°y/  ""^" 

sary  to  insert  the  word  use  in  a  declaration  of  uses  of 

a  fine  or  recovery;  for  that  any  kind  of  agreement  Dyer,  1  en. n. 

which  manifestly  shows  the  intent  of  the  parties  will  osio.  '   '^'"* 

be  sufficient.     And  this  is  conformable  to  the  law,  as  11;^^^^'^'^^^' 

it  stood  before  the  statute  of  frauds  ;  it  having  been  iRoii.Ab.(;i4. 
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determined  in  2  James  that  a  will,  though  revoked, 
should  operate  as  a  declaration  of  the  uses  of  a  feoff- 
ment. 

6.  In  conformity  to  this  doctrine  it  is  laid  down 
argiioido  by  Lord  Holt,  that  if  A.  bargains  and  sells  to 
B.  and  his  heirs,  and  the  deed  is  not  enrolled  ;  or  if  a 
deed  of  feoffment  is  not  executed  by  livery,  and  a 
fine  is  levied  between  the  same  parties,  the  deed  of 
bargain  and  sale  or  feoffment  will  operate  as  a  de- 
claration of  the  uses  of  the  fine. 

7.  In  a  declaration  of  the  uses  of  a  fine  or  recovery, 
the  lands  ought  to  be  described  with  as  much  minute- 
ness and  accuracy  as  in  a  feoftment  or  release.  For 
as  lands  are  described  in  a  fine  or  recovery  in  the 
same  manner  as  in  a  pracipe  quod  rcddat ;  that  is, 
only  by  the  number  of  messuages,  cottages,  acres  of 
arable,  meadow,  and  pasture,  <Scc. ;  it  is  proper  to  have 
a  more  particular  description  in  the  declaration  of 
uses  ;  which  is  the  measure  that  usually  guides  juries 
in  ascertaining  the  estates  comprised  in  a  fine  or  re- 
covery. And  there  are  many  instances,  where  the 
Court  of  Common  Pleas  has  directed  the  description 
of  lands,  in  fines  and  recoveries,  to  be  amended,  in 
conformity  to  the  deed  of  uses.  Hence  arises  an 
obvious  propriety  in  connecting  the  description  in  the 
fine  and  recovery  with  that  in  the  deed.  There  is  also 
an  advantage  in  stating  in  the  deed  the  description 
contained  in  the  fine  or  recovery. 

8.  No  consideration  is  necessary  to  raise  a  use  on 
a  fine  or  recovery,  although  in  the  case  of  a  bargain 
and  sale,  and  covenant  to  stand  seised,  it  has  been 
shown,  that  a  consideration  is  absolutely  necessary. 
The  reason  of  this  difierence  is  thus  explained  by 
Mr.  Ilargrave.  In  the  case  of  a  declaration  of  uses,  the 
estate  is  passed  completely  from  the  grantor,  without 
the  aid  of  a  court  of  equity  ;  therefore  it  is  immate- 
rial whether  the  use  declared  on  the  estate  is  gra- 
tuitous or  not ;   it  being  sufficient  that  the  grantees 
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receive  it  coupled  with  a  trust  or  use.  But  in  the 
case  of  a  bargain  and  sale,  or  covenant  to  stand 
seised,  the  transaction  rests  in  covenant  or  agreement 
betw^een  the  covenantor  or  bargainor,  and  the  cestui 
que  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  blood,  or  a  valuable 
consideration,  such  as  marriage  or  money,  our  courts 
of  equity,  which,  till  the  stat.  27  Hen.  VIII.  had  the 
sole  cognizance  of  uses,  would  not  interpose  to  compel 
the  performance.  In  fewer  words,  Chancery  would 
enforce  uses  annexed  to  a  perfect  gift,  however  gra-» 
tuitous  they  might  be ;  but  not  those  resting  on  a 
naked  contract,  without  even  so  much  as  the  con- 
sideration of  blood  to  maintain  them. 

9.  It  has  been  stated,  that  no  use  will  arise,  on  a  c.io.  §ii. 
covenant  to  stand  seised,   to   an  illegitimate  child. 
Gilbert  says,  if  a  man  covenants  by  indenture,  in  con-  uses,  207. 
sideration  of  love  and  affection,  blood  and  marriage, 

of  his  bastard  daughter  ;  though  this  be  not  a  suf- 
ficient consideration  to  raise  a  use  upon  a  covenant ; 
yet  it  is  expressive  of  the  intent  of  the  party,  and 
therefore  shall  serve  as  a  sufficient  declaration  of  a  use 
upon  a  fine,  where  there  needs  no  consideration. 

10.  Where  deeds  are  executed  prior  to  the  levying  Deeds  toiead 
fines  or  suftering  recoveries,  for  feofiments  to  uses  are  '*'"'' 
now  disused,  they  are  called  deeds  to  lead  the  uses ; 

and  where  they  are  executed  subsequent  to  a  fine  or 
recovery,  they  are  then  called  deeds  to  declare  the 
uses  of  them. 

1 1 .  With  respect  to  deeds  to  lead  uses,  it  was  re-  Countess  of 
solved  in  1  Jac.  L— i.  That  although  they  were  but  rRe"1i5!''"' 
directory,  and  did  not  bind  the  estate  or  interest  of 

the  land,  yet  if  the  fine  or  recovery  w^as  pursued, 
according  to  the  indentures,  there  could  not  be  any 
bare  averment  against  the  indentures,  that  after  the 
making  of  them,  and  before  the  assurance,  it  was 
agreed  that  the  assurance  should  be  to  other  uses. 
But  if  another  agreement  was  made  by  writing,  or  by 
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other  matter,  previous  to  the  fine  or  recovery,  as  high 
or  higher;  then  the  last  agreement  should  stand. 
II.  If  the  form  of  the  indentures  was  not  pursued,  as 
to  the  quantity  of  land,  or  the  time  within  which,  &c. ; 
in  these  cases,  an  averment  without  writing  might  be 
made,  that  the  fine  or  recovery  was  to  another  use 
or  intent  than  was  contained  in  the  indenture.  For 
inasmuch  as  the  indentures  were  not  pursued,  it  was 
reasonable  that  the  parties  should  be  admitted  to  show 
the  cause  why  they  were  not  pursued,  by  reason  of 
the  new  agreement  subsequent ;  which  in  such  case 
might  be  as  well  by  word  as  by  writing,  iii.  That 
although  the  indentures  were  not  pursued,  in  circum- 
stance of  time,  quantity,  person,  and  the  like  ;  yet  if 
no  other  new  mean  agreement  could  be  proved,  the 
assurance  should  be,  in  judgment  of  law,  to  the  use 
contained  in  the  indenture. 

12.  The  statute  of  frauds  has  made  no  alteration  in 

the  law  respecting  the  efficacy  of  deeds  to  lead  the 

uses  of  fines  and  recoveries,  except  that  of  excluding 

all  averments  respecting  the  intention  of  the  parties. 

Tregame  v.       Therefore  where  the  uses  are  declared  before  the  fine 

Fletcher,  •       i        •      i 

1  Saik.  676.  IS  Icvicd,  or  rccovcry  suffered,  they  cannot  be  con- 
trolled by  any  declaration  or  deed  executed  after. 
But  where  the  fine  or  recovery  is  not  levied  or  suffered 
according  to  the  deed,  such  deed  may  be  controlled 
by  a  subsequent  deed. 
Jones  r.  13.  Ann  Bowycr,  by  indentures  of  lease  and  release, 

i^Ld!Raym.  ^^^  Consideration  of  a  marriage  then  intended  between 
28r.  2  Mod.  jjgj.  g^j^^j  j;  Morley,  and  an  agreement  on  his  part  to 
settle  a  jointure  of  300/.  a  year  on  her,  conveyed  her 
estate  to  trustees,  in  trust  for  herself  and  her  heirs 
until  the  marriage  took  eftect,  and  the  jointure  was 
made  ;  and  afterwards  to  the  use  of  E.  Morley  and 
his  heirs.  The  marriage  took  place ;  and  soon  after  a 
second  deed  was  executed,  dated  29th  January  1665, 
between  Morley  and  his  wife,  and  the  trustees  re- 
citing that  a  fine  was  already  acknowledged,  and 
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agreed  to  be  levied  in  due  form  of  law,  in  the  next 
Hilary  term,  between  the  trustees  and  Morley  and  his 
wife ;  it  was  declared,  that  the  same  should  enure  to 
the  use  of  Morley  and  his  heirs.  Two  days  after  the 
execution  of  this  deed  (31st  January),  and  before 
the  fine  was  levied,  a  writing  indented  was  executed 
between  Morley  and  his  wife;  whereby  they,  in  con- 
sideration of  the  marriage,  and  other  good  causes, 
did  covenant,  consent,  and  agree,  to  revoke  all 
former  grants,  bargains,  contracts,  writings,  cove- 
nants, and  obligations  made  between  them,  until 
Morley  had  performed  the  agreements  in  the  marriage 
settlement  on  his  part :  and  that  in  default  thereof, 
it  might  be  lawful  for  the  wife  and  her  heirs  to  enter 
upon  the  lands  conveyed  by  the  settlement,  without 
the  let  of  the  husband  or  his  heirs.  The  fine  was 
levied  on  the  9th  February  in  that  term.  Morley  did 
not  settle  a  jointure  pursuant  to  the  agreement,  and 
the  wife  died  without  issue.  The  question  was, 
whether  the  fine  should  enure  to  the  use  of  Morley 
and  his  heirs,  according  to  the  deed  of  the  29th 
January,  or  to  the  use  of  his  wife  and  her  heirs, 
according  to  the  writing  of  the  31st  January. 

The  Court  held,  that  the  fine  did  not  enure  to  the 
use  declared  by  the  deed  of  the  29th  January,  but 
that  it  was  controlled  by  the  writing  of  the  31st 
January.  To  prove  which.  Lord  Holt  premised  three 
propositions,  i.  If  it  be  covenanted  by  deed  to  levy 
a  fine  to  such  persons  and  uses,  and  the  fine  is  levied 
pursuant  to  the  deed  ;  no  proof  whatever,  by  parol, 
shall  be  admitted  to  prove  that  this  fine  was  levied  to 
other  uses  :  but  a  subsequent  deed  may  alter  the 
uses  of  the  fine;  though  a  parol  agreement  (as  this 
writing  between  a  husband  and  wife  is  not  a  deed, 
but  amounts  to  a  parol  declaration,)  cannot.  If 
there  be  a  variance  between  the  deed  and  the  fine, 
in  any  circumstance,  then  the  parties  may  aver  the 
fine  to  be  levied  to  other  uses.     ii.  Though  there  be 


'O' 
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a  variance  between  the  deed  and  the  fine,  yet,  if 
nothing  appear  to  the  contrary,  the  fine  shall  be 
taken  to  be  to  the  uses  of  the  deed ;  and  in  that  case, 
the  deed  is  not  only  evidence  of  the  uses,  but  the 
fine  is,  by  construction  of  law,  to  the  uses  of  the  deed. 
III.  If  the  fine  had  agreed  with  the  deed,  the  uses 
limited  by  the  deed  could  not  have  been  controlled 
by  the  writing  of  the  3 1st  January  :  because,  though 
the  deed  of  a  feme  Covert  is  not  valid  in  law ;  yet 
the  deed  having  relation  to  the  fine,  takes  validity 
from  thence,  and  will  conclude  her.  From  these  pre- 
mises. Lord  Holt  concluded,  that  the  fine  could  not 
be  to  the  use  of  the  deed  of  the  29th  January,  be- 
cause the  fine  to  be  levied  by  that  deed,  ought  to  have 
been  levied  in  the  following  Hilary  term,  exclusive 
of  that  Hilary  term  in  which  the  deed  was  made ;  but 
the  fine  was  levied  in  that  Hilary  term  ;  and  therefore, 
there  was  a  variance  between  the  fine  and  the  deed ; 
and  consequently  room  was  left  for  averment.  For 
if  the  deed  had  been  pursued,  the  wife  would  have 
had  twelve  months  to  see  whether  the  husband  would 
perform  the  marriage  agreement ;  and  if  he  would 
not,  she  might  have  refused  to  join  in  levying  the 
fine ;  of  which  benefit  she  was  deprived,  by  its  having 
been  immediately  levied.  Then  the  husband,  by  the 
writing  of  the  31st  January,  agreed  to  the  terms 
stipulated  in  the  marriage  settlement,  and  the  fine 
was  levied  accordingly ;  from  whence  it  manifestly 
appeared,  that  the  agreement  contained  in  the  deed 
of  29th  January  was  relinquished ;  and  the  new 
agreement  of  the  31st,  v/as  designed  to  lead  the  uses 
of  the  fine.  It  was  therefore  agreed  by  the  Court, 
that  the  writing  of  the  31st  January  was  a  sufficient 
declaration  of  the  uses  of  the  fine :  and  if  it  were 
not,  yet  it  would  be  sufficient  to  control  the  deed  of 
the  29th ;  for  it  was  there  agreed,  that  all  convey- 
ances, 8:c.  made  in  contradiction  to  the  marriage 
settlement,  should  be  null  and  void.     Then,  if  no  use 
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could  arise  under  the  deed  of  the  29th,  the  use  resulted 
to  the  wife  and  her  heirs,  and  judgment  must  be  given 
accordingly. 

Upon  a  writ  of  error  to  the  House  of  Lords,  the  show.  no. 
judgment  was  affirmed. 

14.  A  man  and  his  wife  made  a  mortgapre  in  1692  Fleetwood  v. 

1  Templeman, 

of  the  v/ife's  estate,  and  covenanted  m  the  mortgage  2  Atk.  7'j. 
deed,  to  levy  a  fine  in  the  Easter  term  following. 
The  fine  was  not  levied  till  Trinity  term  1695.  After- 
wards, but  in  that  term,  in  consideration  oi  more 
money,  they  joined  in  a  conveyance  of  the  equity  of 
redemption ;  and  covenanted  that  the  fine  which  had 
been  levied  should  be  to  the  uses  oi'this  last  deed. 

Lord  Hardwicke  was  inclined  to  think,  as  the 
covenant  to  levy  the  fine  unner  the  first  deed  was 
confined  to  a  particular  term,  and  the  fine  was  not 
levied  till  after  that,  the  hasband  and  wife  might,  by 
the  deed  in  1695,  covenani  that  the  fine  which  had 
been  levied  should  be  to  the  uses  of  the  latter  deed  ; 
and  that  the  former  dv3ed  might  be  laid  out  of  the 
case,  as  the  covenant  for  levying  the  fine  in  Easter 
term  was  not  strictly  pursued. 

15.  A  second  d^ed  to  lead  the  uses  of  a  fine  or  re- 
covery, must  1^  executed  by  all  those  who  were 
parties  to  th<=  first  deed,  and  were  concerned  in  in- 
terest, in  or^er  to  render  the  first  deed  void. 

16.  Phiip  Stapilton  being  tenant  for  ninety-nine  stapiitonv. 
years,  i^  be  should  so  long  live,  with  remainder  to  i  At'k°2.' 
trustee^  to  preserve  contingent  remainders,  remainder 

to  hi-  first  and  other  sons,  and  having  two  sons, 
Hew-y  and  Philip  ;  the  father  and  sons,  by  deeds  of 
le?^e  and  release,  dated  the  9th  and  10th  September 
/724,  conveyed  the  premises  to  two  persons  as  tenants 
to  the  prcecipe,  for  the  purpose  of  suffering  a  common 
recovery,  which  was  to  enure,  as  to  part,  to  the 
use  of  Philip  the  father  for  life,  remainder  to  Henry 
the  son  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  Philip  the  son  for  life,  remainder 
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to  his  first  and  other  sons  in  tail,  &c.  There  were 
covenants  to  suficr  a  recovery  within  twelve  months, 
and  likewise  for  further  assurances.  Before  any  re- 
covery was  suffered,  Henry  the  son  died,  leaving  issue 
Henry  the  plaintiff.  Afterwards  by  lease  and  release, 
12th  and  13th  April,  1725,  to  which  the  heir  of  the 
surviving  trustee  in  the  original  settlement  of  1661 
was  a  party,  Philip  the  father  and  Philip  the  son 
covenanted  to  suffer  a  recovery  of  the  same  premises, 
to  the  uf^e  Tas  to  part)  of  Philip  the  father,  his  heirs 
and  assigns  ,  and  as  to  the  other  part,  to  the  use  of 
Philip  the  father  for  life,  remainder  to  Philip  the  son 
in  fee. 

In  Trinity  term  1725,  a  recovery  was  suffered,  in 
which  were  the  same  tenant  to  the  prcecipe,  the  same 
demandant  and  vouchees  (except  Henry,  who  was 
dead),  as  were  covenanted  to  be  by  the  first  deed. 
It  was  likewise  suffered  vdthin  twelve  months  after, 
the  execution  of  the  first  detd.  It  was  proved  in  the 
cause,  that  Henry  the  son,  wt.o  died  before  the  re- 
covery was  suffered,  was  a  bast£e'd  ;  and  the  question 
was,  whether  the  son  of  Henry  vas  entitled  to  the 
premises  under  the  declaration  of  ijses  made  in  the 
year  1724  ?  or  whether  that  declarathn  was  avoided 
by  the  subsequent  declaration  in  1725  ? 

Lord  Hardwicke. — "  The  first  question 'n  this  case 
is,  whether  the  lease  and  release  of  the  9th  aid  10th  of 
September  1724,  will  amount  to  a  good  decla-^ition  of 
the  uses  of  the  recovery,  notwithstanding  the  subse- 
quent deed  of  April  1725  ?  I  am  strongly  inclin^,d  to 
think  that  the  lease  and  release  of  1724,  will  amvmt 
to  a  good  declaration  of  the  uses  of  the  recovciy. 
This  question  depends  on  the  construction  of  law, 
and  the  authority  of  cases  upon  the  declaration  of 
uses.  It  is  true,  where  there  is  an  agreement  to  suffer 
a  recovery,  and  uses  are  declared,  if  the  recovery  is 
afterwards  suffered,  though  it  varies  in  point  of  time 
from  the  recovery  covenanted  to  be  suffered ;  yet  if 
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there  be  no  subsequent  declaration  of  uses,  the  reco- 
very will  enure  to  the  uses  so  declared  ;  and  before 
the  statute  of  frauds,  if  the  deed  declaring  the  uses 
had  not  been  pursued,  a  parol  declaration  of  the  uses 
would  have  been  admitted  ;  but  if  there  was  a  deed 
declaring  the  uses,  and  the  recovery  was  suffered 
accordingly,  that  would,  before  the  statute,  have  ex- 
cluded a  parol  declaration  of  new  uses.  But  even 
now  there  may  be  a  subsequent  declaration  of  other 
uses,  but  that  declaration  must  be  in  writing,  and 
such  a  new  declaration  of  uses  depends  upon  the 
agreement  of  the  parties  :  therefore,  though  it  was  said 
at  the  bar,  that  the  declaration  of  uses  is  in  the  power 
of  the  tenant  in  tail,  and  that  he  may  declare  new 
uses,  I  take  that  not  to  be  law ;  for  such  subsequent 
declaration  of  uses  must  be  by  all  the  parties  con- 
cerned in  interest.  And  in  the  case  of  the  Countess  5  Rep.  25. 
of  Rutland,  it  is  not  laid  down  that  the  tenant  in  tail 
may  declare  new  uses,  but  it  is  said,  whilst  it  is  direc- 
tory only,  new  uses  may  he  declared;  and  the  meaning 
of  that  is,  that  as  the  new  uses  must  arise  out  of  the 
agreement  of  the  parties,  the  parties  may  change  the 
uses,  but  that  must  be  done  by  the  mutual  consent  of 
all  the  parties  concerned  in  interest ;  and  in  that  case 
it  was  a  mutual  agreement  of  all  the  parties.  But  in 
the  present  case,  the  second  agreement  not  being 
between  all  the  parties  concerned  in  interest,  ought 
not  to  control  the  first  declaration,  and  especially  as 

\        the  recovery  was  suffered  within  the  time  prescribed 
by  the  first  deed,  and  between  the  same  demandant 

I        and  tenant." 

'  17.  With  respect  to  deeds  executed  subsequent  toDeeditode- 

a  fine  or  recovery,  it  was  formerly  doubted  whether  *"''"  "*^''* 
they  could  operate  so  as  to  direct  the  uses  of  such 
prior  fine   or  recovery ;    because  where  a  fine  was 
levied,  or  a  recovery  suffered,  without  any  considera- 
tion, the  use  immediately  resulted;  and  when  the  use  Tit.  11. c. 4. 
was  once  vested,  it  was  doubted  whether  it  could 
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aftefwards  be  devested,  by  any  subsequent  declara- 

Bnsset's  case,     tiou.     But  it  was  resolvcd,  in  3  &  4  Phil,  and  Mary, 

^^'^'     '       that  a  deed  executed  four  years  after  a  recovery,  was 

Dounman's       sufficicut  to  declarc  the  uses  of  it.     And  in  a  subse- 

case,a   ep.       q^iej^t  casc,  28  Eliz.,  it  was  resolved  that  an  indenture 

subsequent  was  sufficient  to  direct  and  declare  the 

uses  of  a  precedent  recovery. 

18.  A  deed  of  this  kind  must  however  refer  to  the 
recovery ;  for  if  there  be  a  variance  between  the  deed 
and  the  recovery,  the  deed  will  not  operate  as  a  de- 
claration of  the  uses  of  such  recovery. 
Whetstone  V.         19.  Thus  whcrc  a  person  suffered  a  recovery,  Oct. 
2S'°lh.h').  Mich.  3  Edw.  VI.,  and  an  indenture  Vv^as  made  on  the 
14ih  November  following,  in  which  it  Avas  expressed 
that  all  recoveries  thereafter  to  be  suffered  between 
the  parties,  should  be  to  the  uses  contained  in  that 
indenture  :    it  was  held  that  the  recovery   suffered 
before,    should    not    be    to   the  use  of  that  inden- 
ture, though  all  Michaelmas  term  was  but  one  day 
stapiehiiiv.      11^  law ;  for  the  word  thereafter,  excluded  all  reco- 
Cha^k*!?*^' '"  veries  before  suffered,   without  an  averment  of  the 
intent. 

20.  A  deed  to  declare  the  uses  of  a  recovery  may 
be  controlled  by  a  subsequent  deed. 
Vavisor's  case,  21.  A  fcmc  solc,  bcforc  the  statute  of  uses,  suffered 
^'^^''  '  a  recovery,  and  intending  to  marry  A.  B.,  she,  before 
the  marriao-e,  executed  an  indenture  declarino-  the  use 
of  the  recovery  to  herself  and  A.  B.  and  their  heirs. 
The  recoverors  having  notice  of  the  indenture  and 
marriage,  executed  an  estate  to  the  husband  and  -wife, 
and  their  heirs.  Afterwards  the  husband  and  wife, 
by  other  indentures,  declared  that  the  first  indentures 
were  mistaken,  for  that  the  use  should  have  been  to 
the  heirs  of  their  two  bodies,  remainder  to  the  heirs 
of  the  wife;  and  they  covenanted  and  agreed  to  stand 
seised  to  the  use  of  themselves  in  tail,  and  after  to  the 
right  heirs  of  the  wife. 
It  was  held  that  the  first  indenture  was  corrected 
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by  the  second ;  and  the  first  use  sufficiently  altered, 
without  estate  executed. 

22.  By  the  statute  4  Ann.  c.  16.  §  15.  reciting  that 
it  had  been  doubted  whether,  since  the  statute  of 
frauds,  the  declarations  or  creations  of  uses,  trusts,  or 
confidences  of  any  fines  or  recoveries,  manifested  by 
deed,  made  after  the  levying  or  suffering  of  such  fines 
or  recoveries,  v^^ere  good  and  effectual  in  law ;  it  is 
thereby  declared,  "  that  all  declarations  or  creations 
of  any  uses,  trusts,  or  confidences  of  any  fines  or 
common  recoveries  of  any  lands,  &c.,  manifested  and 
proved  by  any  deed  then  made  or  thereafter  to  be 
made,  by  the  party  who  was  by  law  enabled  to  declare 
such  uses  or  trusts,  after  the  levying  or  suffering  any 
such  fines  or  recoveries;  were  and  should  be  as  good 
and  elfectual  in  the  law,  as  if  the  said  act  had  not 
been  made. 

23.  A.  and  B.  his  v/ife  levied  a  fine,  and  four  years  Busheii  v.  Bur- 
after  they,  by  deed,  declared  the  use  of  it,  in  which  1^96.' Holt's  r. 
were  the  following  words : — "  All  and  every  fine  or  '■'"^' 

fines  levied  or  to  be  levied  shall  be  to  the  uses  of  the 
deed."  The  Court  held  that  this  was  a  good  decla- 
ration of  the  use  of  the  fine;  the  jury  having  found 
that  the  fine  was  levied  to  the  uses  therein  declared ; 
and  that,  notwitlistanding  the  statute  of  frauds,  a 
subsequent  deed  was  as  good  as  it  was  before  that 
statute  was  made.  It  is  evident  that  this  determina-  sugd.  noteto 
tion  was  founded  on  the  statute  4  Ann. ;  though  it  is  n'e."  '^^' 
not  mentioned. 

24.  It  is  observable  that  in  the  statute  4  Ann.  the 
word  deed  only  is  used,  and  the  word  writing  omitted; 

from  which  it  has  been  contended  that  a  deed  is  now  idem,  112. 
necessary  in  all  cases  to  declare  the  uses  of  a  fine  or 
recovery :  but  this  statute  does  not  repeal  the  7th 
section  of  the  statute  of  frauds,  being  only  explanatory 
of  it ;  and  if  taken  literally  can  only  be  extended  to 
declarations  of  uses  made  subsequent  to  a  fine  or  re- 
covery, and  not  to  those  made  before. 
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Who  may  de- 
clare uses. 


Infants. 
Beckwith's 
case,  2  Rep. 
bG.  10  Rep. 
42.  h.  Tit,  35. 
c.  5. 


Tit.  11.  c.  4. 


Frost  T.  Wol- 
verston,  1  Stra, 
94. 
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25.  It  is  now  the  usual  practice,  where  a  fine  is 
intended  to  be  levied  to  uses,  to  execute  a  deed  pre- 
vious to  the  fine  in  which  the  intended  cognizor 
covenants  to  levy  a  fine,  and  a  declaration  is  inserted 
in  the  deed,  of  the  uses  to  which  the  fine,  when  levied, 
shall  enure.  Where  a  recovery  is  intended  to  be 
suffered,  a  deed  is  previously  executed  to  make  a 
tenant  to  the  precipe,  in  which  is  contained  an  agree- 
ment to  suffer  a  recover}'',  and  a  declaration  of  the 
uses  of  it. 

26.  With  respect  to  the  persons  who  are  capable 
of  declaring  uses ;  not  only  all  those  to  whom  the  law 
gives  a  disposing  power  are  capable  of  declaring  uses, 
but  also  some  who  are  incapacitated  from  conveying 
their  estates  by  any  of  the  common  modes  of  assur- 
ance. 

27.  If  an  infant  levies  a  fine,  and  declares  the  use 
of  it,  such  declaration  shall  bind  him,  as  long  as  the 
fine  remains  in  force ;  for  inasmuch  as  he  was  admitted 
by  the  judges  to  levy  a  fine,  the  law  will  allow  him 
to  declare  the  use  of  it ;  and  such  declaration  will  be 
valid  as  long  as  the  fine.  But  an  agreement  by  an 
infant  to  levy  a  fine  and  suffer  a  recovery,  when  he 
came  of  age,  to  certain  uses,  will  not  operate  as  a 
declaration  of  the  uses  of  such  fine  or  recovery. 

28.  Thus  in  the  case  of  Nightingale  v.  Ferrers,  a 
question  arose  whether  the  agreement  entered  into 
by  Lord  Ferrers's  son,  when  an  infant,  amounted 
to  a  declaration  of  the  uses  of  the  fine  and  reco- 
very; and  it  was  declared  by  Sir  J.  Jekyll  that  it 
did  not. 

29.  An  infant  covenanted  to  levy  a  fine  by  a  par- 
ticular time,  to  certain  uses.  Before  the  time  he 
attained  his  full  age,  and  levied  the  fine,  and  by 
another  deed  executed  after  he  attained  his  full  age, 
he  declared  it  to  be  to  other  uses.  The  Court  of 
C.  P.  held  that  the  last  deed  was  that  which  should 
declare  the  uses  of  the  fine. 
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30.  As  a  married  woman  is  allowed  to  join  with  her  Married 
husband  in  levying  a  fine,  and  suffering  a  recovery,  ''°'"^"- 
she  is  also  allowed  to  join  with  him  in  declaring  the  Tit  35  & 36. 
uses  of  them.     And  although  the  wife  should  bean  Bury  v.  Taylor, 
infant,  yet  her  declaration  of  the  uses  of  a  fine  or  re-  2^°"-^^-^^"- 
covery,  if  she  be  allowed  to  levy  or  suffer  one,  will 

bind  her. 

31.  If  a  husband  alone  declares  the  use  of  a  fine,  sRep.  57.  a. 
levied  by  him  and  his  wife,  of  the  wife's  estate,  it  will  case.^Ow.'e!  ^ 
bind  the  wife,  unless  her  dissent  appears;  for  when 

she  joined  her  husband  in  the  fine,  it  must  be  pre- 
sumed that  she  consented  to  the  declaration  of  the 
uses  of  it. 

32.  If  a  wife  concurs  with  her  husband  in  the  sale  Lusher  v.  Ban- 
of  her  own  estate,  and  afterwards  joins  with  him  in  290^'fe.  iRep. 
levying  a  fine  of  it  to  the  vendee  and  his  heirs,  it  will  ''^'"' 
bind  her,  without  any  writing  proving  her  assent. 

33.  A  husband  and  wife  levied  a  fine  of  the  wife's  Swamon  v. 
land  to  a  purchaser;    afterwards  the  husband  alone  loT"'^^'*'' 
declared  the  uses  of  it;  the  question  was,  whether  the 

wife  was  bound  by  the  declaration  of  uses. 

Lord  Hardwicke  said,  as  no  other  deed  was  shown 
that  declared  different  uses,  and  the  uses  declared  did 
not  vary  from  what  the  wife  intended,  it  should  bind 
her :  therefore  the  bill  which  she  had  brought,  after 
an  acquiescence  of  fifteen  years,  since  her  husband's 
death,  for  possession,  on  suggestion  that  she  was  not 
bound  by  the  fine,  as  she  did  not  join  in  the  declara- 
tion of  uses,  must  be  dismissed. 

34.  Where  the  wife  dissents  from  her  husband's  Webb v.  Wors. 
declaration,  it  will  be  void,  as  to  her :  therefore  if  a  Ab^V^s!""" 
husband  and  wife  levy  a  fine  of  the  wife's  estate,  and 

an  indenture  is  prepared  in  the  name  of  the  husband 
and  wife,  declaring  the  uses  of  such  fine,  which  the 
husband  seals  and  delivers,  but  the  wife  refuses  to  do 
so,  it  will  not  bind  her ;  because  her  refusal  to  exe- 
cute the  declaration  of  uses  is  a  sufficient  proof  of  her 
dissent. 
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2  Rep.  57.  b. 

Johnson  v. 
Cotton,  Skin. 
275. 


Beckwith's 
case,  2  Rep. 
5(i. 


2  Rep.  58.  a. 


Uses,  246« 
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35.  A  declaration  of  the  uses  of  a  fine  or  recovery 
by  a  married  woman  alone,  without  the  concurrence 
of  her  husband,  is  void ;  because  a  married  woman 
being  sub  potentate  v'tri,  cannot  declare  the  use  without 
him. 

3G.  Where  a  husband  and  wife  make  different  de- 
clarations of  the  uses  of  a  fine  or  recovery,  they  are 
both  void. 

37,  C.  K.  and  Eliz.  his  wife  being  seised  of  lands 
which  were  the  estate  of  Eliz.,  an  indenture  was  exe- 
cuted by  Eliz.  without  the  consent  of  her  husband, 
by  which  she  alone  declared  the  uses  of  a  fine,  which 
afterwards  should  be  levied.  Eight  years  after,  the 
husband  executed  an  indenture,  without  the  assent 
of  his  wife,  by  which  uses  were  declared,  difi'erent 
from  those  contained  in  the  deed  executed  by  the 
wife.  The  fine  was  afterwards  levied  by  the  husband 
and  wife  to  the  persons  mentioned  in  the  deed  exe- 
cuted by  the  wife ;  and  it  was  found,  that  there  were 
no  other  uses  declared.  Resolved,  that  both  the  de- 
clarations of  uses  were  void  :  and  that  the  fine  enured 
to  the  use  of  the  wife  and  her  heirs. 

38.  It  was  also  resolved  in  this  case,  that  if  the 
husband  and  wife  agree  in  the  declaration  of  the  uses 
of  part  of  the  land,  and  vary  in  the  declaration  of  the 
residue,  it  will  be  good  for  the  part  in  which  they 
agree,  and  void  for  the  residue.  But  if  there  be  a 
variance  in  the  limitation  of  the  first  uses,  though 
there  be  a  similarity  in  the  limitation  of  the  subse- 
quent uses,  all  is  void.  "  For  (says  Gilbert)  as  to 
that  part  in  which  they  both  agree,  all  the  requisites 
are  found  necessary  to  make  a  declaration,  and  the 
defect  of  the  other  part  can  have  no  influence  on  that 
which  is  good.  But  if  they  agree  in  the  limitations 
for  part  of  the  estate  in  the  land,  and  disagree  in  the 
other  estates,  there  all  is  void :  for  else  there  will  be 
another  moulding  of  the  estates  than  the /tv/^c  designs; 
and  her  consent  is  requisite  to  every  estate  that  shall 
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be  created  by  the  limitation  of  uses ;  for  it  is  to  be 
ordered  by  her  direction.  Thus,  if  the  husband  de- 
clares the  use  to  himself  and  wife  for  life,  the  remain- 
der to  the  heirs  of  the  wife ;  and  the  wife  declares  the 
uses  to  herself  for  life,  and  then  to  her  own  right  heirs; 
both  declarations  are  void ;  and  it  shall  not  stand 
good  for  the  remainder  in  fee,  and  be  void  for  the 
rest ;  for  the  estate  moving  from  the  wife,  whatever 
uses  do  take  effect,  must  be  by  her  direction  and  con- 
sent, and  in  the  same  manner  as  she  pleases.  Though 
the  husband  has  power  over  the  estate  of  the  wife 
during  coverture,  yet  if  she  declares  the  use  one  way, 
and  he  another,  his  declaration  is  absolutely  void, 
and  it  shall  not  stand  good  during  the  coverture. 
The  reason  of  the  difference  seems,  that  in  other 
cases,  the  husband  having  power  over  the  wife's 
estate,  he  may  grant  an  interest,  as  from  himself, 
during  the  coverture ;  for  so  long  he  has  power  over 
the  estate.  But  when  they  levy  a  fine  in  fee,  the 
estate  passes  solely  and  entirely  as  one  estate  in  fee 
simple  from  the  wife ;  and  the  uses  that  are  declared 
thereupon  must  be  all  with  the  consent  of  the  wife, 
for  the  whole  estate ;  because  the  whole  estate  and 
interest  passes  from  the  wife." 

39.  If  an  idiot  or  lunatic  be  permitted  to  levy  a  idiots  and 
fine,  or  suffer  a  recovery,  he  may  declare  the  uses  of  Hob.'"24. 
it;  because  these  being  matters  of  record,  no  aver-  '^"••'''^^•^^' 
ment  of  idiocy  or  lunacy  is  admissible  against  them. 

But  in  cases  of  that  kind,  as  well  as  in  that  of  infancy, 
the  Court  of  Chancery  will  relieve. 

40.  The  right  of  declaring  the  uses  of  a  fine  or  re-  The  right  to 
covery  is  precisely  co-extensive  with  the  quantity  and  co-menslve'' 
nature  of  the  estate  or  interest  which  each  of  the  par-  r^if'^  ^h^  esme. 

12  Rep.  i)/.  b. 

ties  has  in  the  lands.     If  therefore  a  tenant  for  life,  NoyRer,20. 
and  the  person  entitled  to  the  remainder  or  reversion 
join  in  levying  a  fine,  or  suffering  a  recovery,  they 
may  declare  the  uses,  according  to  their  respective 
estates  in  the  land. 


144  Title  XXXU.     Deed.     C//.  xii.  §  41— 45. 

2  Rep.  58.  o.        41.  So  if  tlieie  be  two  joint  tenants  who  join  in 

Palm.  405,  i  •  r  a-      •  i  i 

levymg  a  iine,  or  simenng  a  recovery,  and  one  de- 
clares the  use  in  one  manner,  and  the  other  in  an- 
other ;  each  of  them  shall  be  good  for  their  respective 
parts.     Because  the  declaration  of  the  uses  shall  be 
directed   and   governed  according   to    their    several 
estates  and  interests. 
Roev.  Popham,      42.  It  was  held  in  a  modern  case,  that  where  a  fine 
°"^* '  '       was  levied  by  a  tenant  for  life,  remainder-man  in  tail, 
and  reversioner  in  fee ;  a  declaration  of  uses  by  the 
tenant  for  life,  and  the  remainder- man  in  tail,  did  not 
bind  the  reversioner. 
Uses  maybe         43.  It  was  Tcsolvcd  in  Sammc's  case,  13  Rep.  55., 
ie"e  a'ndTi.^     that  upon  a  rclcasc  which  creates  an  estate,  a  use  may 
lease.  ^^  limited ;  but  that  upon  a  release  or  confirmation, 

which  enures  by  way  of  mitter  k  droit,  no  use  can  be 
limited.  It  follows,  that  a  use  may  be  declared  on  a 
lease  and  release  in  fee ;  for  in  that  case,  the  release 
creates  a  freehold  estate  :  and  it  has  been  the  constant 
practice  for  the  last  century  to  make  all  settlements 
by  a  bargain  and  sale  for  a  year,  with  a  release  in  fee 
to  trustees,  and  to  declare  the  uses  upon  that  con- 
Casesand  vcyaucc ;  in  which  case  the  uses  arise  out  of  the 
opmions,  vol.  2.  ^q\^[yi  of  the  rclcasees,  and  are  usually  declared  in  the 
same  deed. 

44.  It  should  however  be  obseiTed,  that  no  person 
can  declare  uses  on  a  lease  and  release,  who  is  not 
capable  of  transferring  lands  by  that  mode  of  con- 
veyance. Therefore,  a  declaration  of  the  uses  of  a 
release  by  an  infant,  a  married  woman,  an  idiot  or 
lunatic,  would  be  void;  because  an  averment  of  these 
disabilities  might  be  made. 
The  releasee  45.  lu  thc  casc  of  a  Icasc  and  release  to  uses,  the 
seisin  is  in  the  releasee,  without  any  agreement  or 
assent  on  his  part,  and  will  serve  the  uses  declared 
on  the  release :  nor  will  a  subsequent  disagreement 
by  the  releasee,  defeat  the  uses  declared  in  the  re- 
lease. 
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46.  Thus  it  is  said  in  Roll's  Ab.  to  have  been  re-  Voi.2. 78-. 

T       />    1         ^       •       r  •   1     •  Gorton's  case, 

solved,  that  if  a  man  seised  oi  lands  m  fee,  with  in-  ciib.  uses, 
tent  to  convey  to  B .  in  fee,  for  money,  demises,  3d  edit. ' 
grants,  bargains,  and  sells  it  to  A.  for  years,  and 
after  releases  in  fee  to  A.  to  the  use  of  B.  in  fee; 
this  release  is  good  before  any  agreement  of  A.  to 
have  it  as  a  bargain  and  sale.  And  if  A.  after  elects 
to  have  it  as  a  lease  at  common  law,  yet  he  shall  not 
devest  the  estate  of  B.  thereby.  For,  prima  facie,  by 
the  intent  of  the  lessor,  A.  being  only  named  as  a 
means  of  conveyance  for  the  settlement  of  the  land 
to  B.,  was  possessed  as  a  bargainee;  and  when  the 
release  has  settled  the  estate  in  B.,  A.  cannot,  by  his 
election,  make  it  void. 


CHAP.   XIII. 

Powers  of  Revocation  and  Appointment. 


1.  Common  Law  Powers. 

3.  Powers  derived  from  Uses. 

5.  Powers  relating  to  the  Land. 

6.  Appendant. 
9.  Or  in  Gross. 

II.  Powers     collateral     to     the 
Land. 

13.  In  what  Deeds  inserted. 

14.  By  ivhat  Words  created. 

22.  A  Power  to  appoint  implies 
a  Power  to  revoke. 


23.  And  inchides  a  Right  to  re- 
serve a  new  Power. 

25.  Unless  the  Power  be  colla- 
teral. 

27.  To  whom    Powers    mag    be 

given. 

28.  Infants. 

30.  Married  Women. 

43.  Who  may  be  Appointees. 

44.  A   Power  does   not  suspend 

Remainders. 


Section  I. 

Powers  or  authorities  by  which  one  person  enabled  common  w 

another  to  do  an  act  for  him,  were  well  known  to  the 

common  law,  and  were  divided  into  two  sorts ;  naked 

powers  or  bare  authorities ;  and  powers  coupled  with 

an  interest.     Thus  Littleton  says,  a  man  may  devise  s  iC9. 

that  his  executors  shall  sell  his  land,  in  which  case, 

the  power  is  a  naked  one.     And  Lord  Coke,  in  his 

VOL.  IV.  L 
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comment,  observes  that  if  a  mail  devises  land  to  his 
executors,  to  be  sold,  this  is  a  power  coupled  with  an 
interesti 
jenk.205.  2.  There  is  a  material  difference,  in  common  law 

powers,  between  a  naked  power  or  bare  authority, 
and  a  power  coupled  with  an  interest.  In  the  case  of 
a  naked  power,  if  it  is  exceeded  in  the  act  done,  it  is 
entirely  void.  But  in  that  of  a  power  coupled  with 
tin  interest,  it  is  good  for  so  much  as  is  within  the 
power,  and  void  for  the  rest  only. 
Powers  derived  3.  With  rcspcct  to  powcrs  derivcd  from  the  doc- 
Trn!c'.4.  trine  of  uses,  it  has  been  stated  in  a  former  title,  that 
powers  of  revocation  and  appointment  may  be  in- 
serted in  conveyances  which  owe  their  effect  to  the 
statute  of  uses ;  and  that,  when  executed,  the  nses 
originally  declared  cease,  and  new  uses  immediately 
arise  to  the  persons  named  in  the  appointment;  to 
which  uses  the  statute  transfers  the  legal  estate  and 
possession. 

4.  Powers  being  found  to  be  much  more  conve- 
nient than  conditions,  were  generally  introduced  into 
family  settlements ;    and   although  several   of  these 
powers  are  not  usually  called  powers  of  revocation, 
such  as  powers  of  jointuring,  leasing,  and  charging 
settled  estates  with  the  payment  of  money ;  yet  all 
these  are  in  fact  powers  of  revocation,  for  they  operate 
as  revocations,  pro  tatito,  of  the  preceding  estates. 
Powers  relating      5.  Powcrs  of  rcvocatiou  and  appointment  may  be 
to  the  land.       j-escrvcd  cithei  to  the  original  owners  of  the  land,  or  to 
strangers  ;  from  whence  arises  the  general  division  of 
powers,  into  those  which  relate  to  the  land,  and  those 
which  are  collateral  to  it.     Powers  relating  to  the 
land,  are  those  which  are  given  to  some  person  having 
^n  estate  or  interest  in  the  land  over  which  they  are 
to  be  exercised.     These  are  again  sub-divided  into 
powers  appendant,  and  in  gross. 
Appendant.  6.  A  powcr  appendant  is  where  a  person  has  an 

Estate  in  land,  with  a  power  of  revocation  and  appoint- 
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riietit,  the  execution  of  which  falls  within  the  compass  Hard.  4i5. 
of  his  estate  :    as  where  a  tenant  for  life  has  a  power 
of  making  leases  in  possession  ;  so  if  a  person  limits  an  ciere's  case, 
estate  to  such  uses  as  he  shall  appoint  by  his  will,  and      *^' 
in  the  mean  time  to  the  use  of  himself  and  his  heirs, 
the  settler  has  a  qualified  fee,  and  a  power  of  appoint- 
ment appendant  to  his  estate. 

7.  In  a  modern  case,  the  Court  of  Common  Pleas  Goodiuv. 
was  of  opinion,  that  a  power  of  appointment  annexed  /bos!"&Pu1. 
to  an  estate  in  fee  simple  was  void,  as  being  incon-  *^^* 
sistent  with  the  estate.     Lord  Eldon  has  denied  this  i  Ves.  Jan. 
doctrine,  and  said,  it  had  been  long  settled  that  a  10  —  254, 
person  might  reserve  to  himself  a  power  of  limiting 

an  estate  by  an  appointment,  taking  at  the  same  time 
to  himself  the  whole  interest  in  the  fee,  over  which 
the  power  was  to  be  exercised.  And  in  an  opinion  of  mss.  of 
Mr.  Fearne's,  he  says,  the  reservation  of  a  power  of 
appointment  of  an  use,  is  not  rendered  void  by  a  sub- 
sequent limitation  of  the  fee  to  the  same  person.  It 
v/as  a  mistake  to  suppose  that  a  limitation  of  the  fee 
comprehended  every  power  of  appointment  whatever; 
for  a  person  seised  in  fee  could  not,  by  a  mere  instru- 
ment in  writing,  pass  the  fee  to,  or  make  it  vest  in 
another,  but  a  proper  form  and  mode  of  conveyance 
was  requisite ;  whereas  under  a  power  of  limiting  the 
use,  a  person  may,  by  such  instrument  only,  vest  the 
fee  in  another,  without  any  of  the  usual  ceremonies 
requisite  to  a  conveyance  of  lands. 

8.  Lands  were  conveyed  to  A.  B.,  his  heirs  and  as-  Ray  v.  Pung^ 
signs,  to  such  uses  as  CD.  should  by  deed  appoint, 

and  in  default  of  and  until  appointment  to  the  use  of 
C.  D.  in  fee :  CD.  conveyed  the  lands  in  exercise  of 
the  power,  and  the  Court  of  King's  Bench  on  a  case 
from  the  Court  of  Chancery,  certified  that  C  D.'swife 
would  not  be  dowable. 

9.  A  power  in  gross  is,  where  a  person  has  an  Or  in  gross, 
estate  in  the  land,  with  a  power  of  appointment,  the 
execution  of  which  falls  out  of  the  compass  of  his 
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estate ;  but  notwithstanding  is  annexed  in  privity  to 
it,  and  takes  effect  in  the  appointee,  out  of  an  interest 
vested  in  the  appointor. 

10.  Thus  where  a  tenant  for  life  has  a  power  of 
creating  an  estate,  to  commence  after  the  determina- 
tion of  his  own,  such  as  to  settle  a  jointure  on  his 
wife,  or  to  create  a  term  for  years,  to  commence  after 
his  death,  these  are  called  powers  in  gross ;  because 
the  estate  of  the  person  to  whom  they  are  given, 
will  not  be  affected  by  the  execution  of  them. 

1 1 .  Powers  collateral  are  those  which  are  given  to 
mere  strangers,  who  have  no  interest  in  the  land. 
Thus  where  powers  of  sale  and  exchange  are  given  to 
trustees,  in  a  settlement,  they  are  said  to  be  collateral 
to  the  land. 

12.  A  power  relating  to  the  land,  being  part  of  the 
old  dominion,  is  favourably  expounded  ;  whereas  a 
power  collateral  to  the  land  is  considered  as  a  bare 
authority,  and  therefore  construed  strictly. 

13.  Common  law  powers,  or  authorities,  may  be  in- 
serted in  every  species  of  deed ;  but  powers  derived 
from  the  doctrine  of  uses  can  only  be  inserted  in 
deeds  deriving  their  effect  from  the  statute  of  uses, 
and  operating  by  transmutation  of  possession ;  that  is, 
in  declarations,  of  uses  of  fines,  and  recoveries,  and 
releases  ;  for  it  is  doubted  whether  powers  can  be  in- 
serted in  deeds  of  bargain  and  sale,  or  covenants  to 
stand  seised. 

14.  In  the  creation  of  powers  there  is  no  necessity 
for  any  technical  words  ;  as  it  will  be  sufficient  if  the 
intention  of  the  person  who  creates  the  power  be 
clearly  manifested.  Thus  where  the  words — '*  and  if 
the  said  A.  B.  shall  make  any  estate  in  fee  simple,  or 
fee  tail,  then  the  use  shall  be,"  &c.  were  inserted  in  a 
deed,  without  mentioning  any  particular  lands  ;  it 
was  resolved  that  tliey  should  be  intended  of  the 
lands  comprised  in  the  deed,  and  were  sufficient  to 
create  a  power. 
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15.  So  where  the  words  were — **  It  shall  be  lawful  Moo.  cu. 
for  B.  to  alter,  change,  &c.  any  use,  and  to  limit  new ;" 

or  **  that  after  altering,  changing,  &c.  said  uses,  the 
fine  shall  be  to  the  new  uses  limited;"  they  were 
held  sufficient  to  create  a  power. 

16.  A.  on  his  marriage  with  B.  conveyed  lands  to  Epis.Oxon. 
C,  in  trust  for  himself  for  life,  remainder  to  B.  for  2  Vcrn.377. 
life,  remainder  to  the  heirs  of  their  two  bodies,  re- 
mainder to  A.  in  fee;  with  a  proviso,  that  in  default 

of  issue  of  the  marriage,  C.  should  convey  to  such 
uses  as  the  survivor  should  appoint.  A.  devised  the 
land  to  D.,  and  died  without  issue.  Lord  Keeper 
Wright  said,  that  Dyer's  scintilla  juris  remained  in 
C. ;  and  though  the  proviso  was  unskilfully  penned, 
yet  it  amounted  to  a  power  of  revoking  and  limiting 
new  uses. 

17.  A  man  made  a  settlement  upon  the  marriage  Hoitr.Bur- 
of  his  son  with  one  B.,  in  which  there  was  a  proviso,  cha/isT'^" 
that  if  B.  should  happen  to  survive  her  husband,  not 
having  issue,  or  without  issue   of  their  two  bodies 
lawfully  begotten,  B.  to  have  power  to  sell  and  dis- 
pose of  such  lands.     The  husband  died  leaving  issue. 

Some  years  after,  that  issue  died  without  issue,  and 
then  the  wife  sold  the  lands.  A  bill  was  brought  by 
the  heir  of  the  husband,  to  have  the  deeds  from  the 
vendee,  as  not  coming  in  pursuant  to  the  power; 
and  it  was  insisted  for  him,  that  the  husband  leaving 
issue,  the  wife  did  not  survive  her  husband,  not 
having  issue,  or  without  issue;  and  therefore  the 
power  never  took  effect.  The  Lord  Chancellor  said, 
"  there  was  no  occasion  in  this  case  to  make  any  arti- 
ficial construction  of  the  proviso,  for  that  the  words 
thereof  fell  in  naturally  with  the  meaning  of  the  par- 
ties, and  gave  her  a  power  to  sell,  when  the  issue 
failed.  For  where  an  estate  is  made  to  a  man,  and 
the  heirs  of  his  body,  and  if  he  die  without  issue,  or 
without  heirs  of  his  body,  the  remainder  over,  tliis 
is  a  good  limitation,  whenever  the  issue  fails ;  though 
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in  that  case,  if  he  leaves  issue,  he  cannot  properly 
be  said  to  die  without  issue.  But  this  was  a  much 
stronger  case,  for  death  is  a  single  act,  and  to  be 
performed  but  once,  and  though  the  issue  dies  with- 
out issue,  a  year  after,  it  cannot  be  said  he  died  with- 
out issue,  because  he  actually  left  issue  ;  and  yet  a 
limitation  over  in  such  a  case  is  good :  but  her  sur- 
viving was  a  continuing  act,  and  she  survived  her 
husband  as  much  a  year  after  his  death,  as  she  did 
the  first  moment ;  and  therefore,  if  the  issue  fails 
during  her  life,  she  actually  survives  without  issue, 
or  not  having  issue,  because  the  issue  fails  during  her 
survivorship,  which  continues  after  the  failure  of  issue : 
and  this  was  the  plain  and  natural  meaning  of  the 
words,  and  agreed  with  the  intention  of  the  parties  ; 
which  was  to  give  her  the  disposal  of  so  much  lands, 
in  case  the  issue  to  be  provided  for  by  the  settlement 
failed."  And  therefore  dismissed  the  plaintiff's  bill. 
Boycott V,  18.  Where  a  person  has  a  power  to  charo-e  lands 

Cotton,  I  Atk.         .  -  „       ^  ,  \  .  .  .  , 

552.  With  a  sum  or  money,  he  may  also  charge  them  witn 

2v^rjun?  ^'  the  payment  of  the  interest.     For  the  intention  is, 
^^'*  that  the  lands  should  be  charged  with  the  principal 

money,  and  that  of  course  must  carry  interest,  other- 
wise it  could  not  be  raised. 
Traffo.dv.  19.  Where  a  power  is  «;iven  to  trustees  to  raise  a 

Ashton,  IP.  -  /.,  1  rj.  r  ^        J 

Wms.  415.       sum  01  moncy  out  oi  the  rents  and  profits  oi  lands, 

2°p.wm's.  13?   they  may  raise  it  by  sale  or  mortgage;    especially 

where  it  is  to  be  raised  by  a  certain  day,   and  the 

annual  profits  would  not  be  sufficient  to  raise  it  on 

that  day.     But  where  the  words  are  to  raise  a  sum 

of  money  out  of  the  annual  profits,  there  the  trustees 

cannot  sell  or  mortgage. 

Beaie  v.  Bcaie,  '    20.  W^hcrc  thcrc  was  a  power  to  charge  lands  with 

^*  portions  for  younger  children,  living  at  the  father's 

death,  a  child,  ??i  ventre  matr'is,  was  considered  within 

the  power.     For  it  might  be  well  looked   upon,  in 

equity,   to  be  living  at  the  father's  death,  in  ventre 

nuitris. 
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21.  With  respect  to  common  law  powers,  created 
by  devise,  they  will  be  discussed  in  Title  38.  Devise. 

22.  Although  a  power  to  appoint  new  uses,  im-  a  power  to  ap" 
plies  a  power  to  revoke  the  former  ones ;  fpr  other-  JowerTo'^'re' 
wise  the  power  to  appoint  new  uses  could  not  be  ^°^^' 
exercised  ;  yet  it  has  been  held  that  a  power  of  revo- 
cation alone,  does  not  imply  a  power  of  appointing  Anon,  i  stra. 
new  uses.     This  doctrine  has  been  contradicted  by  ^^^' 

Mr.  Sugden,  who  lays  it  down  that  although  in  the  Pow.  c.  5.§7. 
original  settlement  a  power  of  revocation  only  be  re- 
served, yet  a  power  to  limit  new  uses  is  implied,  and 
may  be  executed  accordmgly ;  unless  a  contrary  in- 
tention can  be  collected  from  the  whole  instrument, 
or  the  estate  is  expressly  limited  to  other  uses.  But 
that  every  power  reserved  in  a  deed,  executing  a 
power,  will  be  strictly  construed;  and  therefore  a 
mere  power  of  revocation  in  such  a  deed,  will  not 
a,uthorize  a  limitation  of  new  uses. 

23.  A  power  of  appointment  which  relates  to  the  And  includes  a 
land,  includes  a  right  to  appoint  either  absolutely,  or  TneVpowe""^ 
with  a  new  power   of  revocation  and  appointment,  cmt"''' 
But  if  a  person  once  executes  a  power  of  revocation,  2Freem.6i. 
and  makes  an  appointment  of  new  uses,  by  deed,  over 

the  whole  estate,  his  powder  is  thereby  completely 
exhausted  ;  unless  he  reserves  to  himself  a  new  power 
of  revocation  and  appointment. 

24.  Sampson  Hele,  being  seised  in  fee  of  the  lands  Heicv.  Bond, 
in  question,   conveyed  them  in   1684,   by  lease  and  Prec'mCha.*" 
release,  and  fine,  to  trustees ;  to  the  use  of  himself  Printed 

for  life,  remainder  to  the  use  of  his  son  for  life,  re-  P*"',??!?'' 

'  Proc.  1/17. 

mainder  over.  In  the  release  there  was  a  power 
given  to  Sampson  Hele,  to  revoke  the  uses  contained 
therein,  a.nd  to  limit  other  uses ;  and  also  to  revoke 
or  alter  such  new  limitations,  and  to  declare  other 
uses.  Sampson  Hele  did  accordingly,  by  deed  poll, 
in  1687,  reciting  his  power,  revoke  the  uses  limited 
in  the  release  of  1684,  and  appointed  new  uses:  and 
by  an  indenture  in  1704,  between  him  and  trustees, 
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reciting  the  release  of  1684,  and  the  power  of  revo- 
cation therein,  and  ako  the  deed  poll  of  1687,  by 
which  he  had  revoked  the  first  uses,  and  limited  new 
ones ;  did,  according  to  the  power  and  authority  to 
him  by  the  said  recited  indenture  reserved,  and  the 
proviso  therein  specified,  revoke  the  uses  limited  by 
the  deed  poll,  and  by  virtue  of  the  said  power  ap- 
pointed new  ones.  The  question  was,  whether  the 
deed  poll  of  1687,  and  the  uses  thereby  limited,  were 
well  revoked  by  the  indenture  of  1704.  The  Lord 
Chancellor  declared,  that  this  was  a  new  case :  that 
he  did  not  find  any  authority  to  warrant  such  a  re- 
vocation; nor  was  there  an  instance,  in  any  of  the 
authorities  which  were  insisted  on,  of  any  such  power 
of  revocation.  But  referred  it  to  the  Judges  of  the 
Court  of  King's  Bench,  for  their  opinion;  whether 
the  uses  limited  by  the  deed  poll  of  1687,  were  well 
revoked  by  the  indenture  of  1704,  by  virtue  of  the 
power  of  revocation  contained  in  the  indenture  of 
1684.  The  Judges  of  the  Court  of  King's  Bench  cer- 
tified their  unanimous  opinion  to  be — '*  That  the  power 
of  revocation  in  the  indenture  of  1684,  was  fully  exe- 
cuted by  the  deed  poll  of  1687  ;  and  that  the  further 
power  in  the  indenture  of  1684,  to  revoke  any  new 
appointment  of  uses,  was  void  in  its  creation,  as  to 
such  uses  as  should  afterwards  be  duly  limited,  unless 
a  power  of  revocation  should  be  again  expressly  re- 
served, which  was  not  in  this  case  ;  and  consequently, 
that  the  uses  limited  by  the  deed  poll  of  1687,  were 
not  revoked  or  annulled  by  the  indenture  of  1704." 
The  Lord  Chancellor  concurred  in  this  opinion,  and 
decreed  accordingly.  The  decree  was  affirmed  in 
the  House  of  Lords. 
Unless  the  25.  Where  the  power  is  collateral  to  the  land,  the 

power  be  colla-  ....  ,  • 

terai.  person  to  whom  it  is  given  cannot,  upon  the  execution 

of  it,  reserve  to  himself  a  new  power  of  revocation, 
waiir.  26.  Sir  George  Crook  having  three  daughters,  de- 

1  vJm'!1i55.    clared  by  his  will,  that  his  lands  should  descend  and 
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go  amongst  his  daughters,  m  such  shares  and  propor- 
tions as  his  wife  should  by  deed  direct  and  appoint. 
The  wife  made  an  appointment  in  pursuance  of  the 
power,  in  which  she  reserved  to  herself  a  [power  of 
revocation.  The  Court  said,  that  as  to  the  power  of 
revocation,  the  case  might  be  eased  of  that,  for  it  was 
only  an  authority  in  the  wife ;  and  that  being  once 
executed,  she  could  not  reserve  such  power  to  herself. 

27.  By  the  common  law,  powers  and  authorities  To  whom 

"^  1  •  1  •        powers  may  be 

may  be  given  to  persons  who,  in  other  cases,  are  in-  given. 
capable  of  disposing  of  lands,  on  account  of  particular 
incapacities  and  disabilities.  For  the  execution  of  a 
naked  power  or  authority  cannot  be  attended  with 
any  prejudice  to  the  persons  labouring  under  such 
incapacities ;  or  to  those  for  whose  benefit  the  autho- 
rity is  exercised. 

28.  Thus  an  infant  is  capable  of  executing  a  bare  infants, 
authority,  for  Lord  K.  Wright  held  that  a  covenant,  2p.Wras.229. 
entered  into  by  an  infant  on  his  marriage,  was  a  good 
execution  of  a  power.     It  is,  however,  now  settled 

that  where  a  power  is  given  to  an  infant,  relating  to 
his  own  estate,  it  must  be  inserted  in  the  deed  that 
he  may  execute  it  during  his  infancy,  otherwise  his 
execution  of  it  will  have  no  effect. 

29.  A  person  devised  all  his  real  estate  to  trustees,  Heariev. 
in  trust  to  apply  the  rents  and  profits  thereof  for  the  Mss^Rrp.', 
sole  and  separate  use  of  his  daughter  Mary,  the  wife  3  Atk.  695. 
of  W.W.,  (whom  she  had  married  without  her  father's 
consent,   and  who  was  since  become  a  bankrupt,) 
during  her  life,  to  be  at  her  own  disposal,  and  not 
subject  to  the  control  of  her  husband.     And  upon 
further  trust,  that  they  should  permit  his  said  daugh- 
ter, by  any  deed  or  writing  to  be  by  her  duly  exe- 
cuted in  the  presence  of  three  credible  witnesses,  to 

give,  devise,  and  bequeath  all  his  freehold,  copyhold, 
and  leasehold  estates,  to  such  person  or  persons  as 
his  daughter  should  think  fit ;  she  having  a  particular 
regard  to  his  poor  relations.     Mary,  the  daughter. 
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living  separately  from  her  husband,  and  havmg  one 
child  by  him,  did,  when  of  the  age  of  nineteen,  in 
pursuance  of  the  power  given  her  by  her  father,  by 
will,  devise  all  her  real  and  personal  estate  to  her 
executors,  upon  trust  for  her  child,  and  her  other 
relations.  The  question  was,  whether  this  power, 
derived  to  Mary  under  her  father's  will,  was  well 
executed  by  her  during  her  infancy. 

Lord  Hardwicke. — "  This  is  a  question  of  great  con- 
sequence,  and  never   determined  before.     And  as  I 
can  find  no  precedent  that  a  power  of  this  sort,  de- 
rived under  a  will,  can  be  executed  by  an  infant,   I 
am  unwilling  to  make  one.     There  are  cases  indeed, 
where  infants  may  execute  powers,  but  there  they 
are  mere  instruments,   and  no  interest  passes  from 
them  ;  as  is  said  1  Inst.  52.  a.,  that  infants  may  be 
attorneys  to  give  seisin.     Though  in  fol.  128.  a.  it  ap- 
pears by  a  quotation  from  the  Mirror,  that  by  the 
old  law  they  could  not  be  attorneys,  nor  (fol.  158.  a.) 
even  summoners.     But  powers  like  the  present  are 
of  a  very  different  nature,  being  introduced  since  the 
statute  of  uses,  and  coming  in  the  place  of  condi- 
tions, before  that  statute.     Hence  it  is  that  conditions 
and  powers  are   often  compared.      Now  conditions 
could   be  executed  by  infants ;    but  that  was  only 
where  it  was  for  their  benefit.     So   an  infant  may 
Vide  Tit.  21.     present  to  a  church;  but  that  is  very  different  from 
c.  2.  §  22.        ^  power  of  this  sort,  for  it  may  be  done  by  a  child  of 
a  month  old,  because  he  is  under  the  inspection  of 
his  guardian,   and  the  bishop  is  judge  of  the   suffi- 
ciency of  the  person  presented.     But  it  cannot  be 
pretended  that  such  a  power,  as  the  present,  could 
be  executed  by  a  child  of  one  month  old.     An  in- 
fant's declaration  of  the  use  of  a  fine  is  good  also, 
while  the  fine  stands  unreversed  for  infancy,  because 
both  make  but  one  conveyance,   and  the  law  gives 
credit  to  the  judge  who  took  the  fine.     The  custom 
of  gavelkind  that  an  infant  may  make  a  feoffment  at 
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fifteen,  is  very  different ;  and  bears  no  resemblance 
to  the  present  case.  Particular  customs  being  le.v 
loci,  and  the  same  as  if  an  act  of  parliament  was 
made  for  that  purpose.  In  Lord  Buckhurst's  case. 
Moor,  512.  it  is  said  arguendo  by  him  as  counsel,  that 
where  an  infant  may  by  custom  make  a  feoffment  at 
fifteen,  if  he  makes  a  feoffment  to  the  use  of  his  will, 
such  will,  though  void  as  a  will,  on  account  of  his 
infancy,  is  still  a  good  declaration  of  uses.  This 
looks  as  if  an  infant  could  execute  such  a  power  as 
that  in  question ;  but  he  cites  no  authority  for  what 
he  says,  nor  can  I  find  any  to  that  purpose,  but  rather 
the  contrary.  Bro.  Custom,  50.  said  there,  that 
though  an  infant  may  make  a  feoffment  of  gavelkind 
lands  at  fifteen,  yet  he  cannot  devise  them,  for  the 
custom  shall  be  taken  strictly.  And  2  Roll.  Ab.  779. 
that  if  an  infant  make  a  feoffment  of  gavelkind  lands, 
warranted  by  the  custom,  to  the  use  of  himself,  and 
afterwards  devises  the  use,  this  is  void,  if  not  war- 
ranted by  the  custom  ;  which  last  is  almost  a  contra- 
diction of  what  is  said  by  Moor.  In  the  case  of  feme 
coverts,  executions  of  powers  have  been  held  good. 
So  they  were  determined  to  be  in  Rich  v.  Beaumont  infra,  §37. 
by  Lord  King,  and  afterwards  by  the  House  of  Lords ; 
and  in  Lady  Travel's  case  also,  by  Lord  King.  Thence 
it  was  inferred  they  should  also  be  good  in  case  of 
infants,  the  disability  of  feme  coverts  being,  as  was 
said,  rather  greater  than  that  of  infants.  But  I  think 
this  latter  disability  a  greater  one  in  the  eye  of  the 
law;  and  so  did  Lord  Hobart  in  Moore  v.  Hussey,  in  Hob. 95. 
marg.  (which  marginal  notes  are  well  known  to  be 
Lord  Hobart's  own),  who  says  that  coverture  was 
not  at  common  law  so  far  protected  as  was  infancy, 
and  some  other  disabilities.  Upon  the  ground  laid 
down  there,  is  founded  the  separate  examination  of 
feme  coverts  upon  fines,  which  is  otherwise  in  case  of 
infancy  ;  for  the  feme  covert  has  no  less  judgment, 
as  Lord  Hobart  says,  than  if  discovert.     So  in  1  Inst, 
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246.  it  was^held,  that  a  feme  sole  being  disseised,  and 
afterwards  taking  husband,  and  during  the  coverture 
a  descent  cast,  her  entry  is  thereby  taken  away,  after 
her  husband's  death  ;  but  otherwise  if  she  was  within 
age  at  the  time  of  her  taking  husband ;  for  that  no 
folly  can  be  imputed  to  her,  she  being  an  infant  at 
the  time  of  her  marriage.  And  in  10  Co.  43.  a.  it  is 
held,  that  an  infant  is  totally  disabled  from  convey- 
ing during  his  minority  ;  and  there  a  difference  is 
taken  between  recoveries  suffered  by  husband  and 
wife,  and  by  infants ;  that  in  the  first  case,  they  are 
good,  but  not  in  the  other.  It  was  said  that  here  the 
infant  was  of  the  age  of  nineteen,  and  the  Court  might 
judge  of  her  discretion  ;  but  that  rule  lets  in  much 
too  great  latitude,  nothing  being  more  vague  and  un- 
certain than  the  different  abilities  of  people  at  the 
same  age.  Some  certain  age  must  be  fixed  by  law 
for  presuming  discretion ;  and  so  it  must  be  to  make 
good  a  custom,  enabling  an  infant  to  dispose  ;  as  is 
Hob, 225.  laid  down  in  Needier  v.  Ep.  Winchester.  If  infants 
could  execute  poM^ers  over  their  estates,  there  would 
be  instances  of  leases  or  jointures  made  by  them  ; 
whereas  we  daily  see  applications  made  for  acts  of 
parliament,  enabling  them  thereto.  I  can  find  but 
one  case  of  a  power  executed  by  an  infant,  that  is 
Lord  Kilmurry  v.  Gery,  cited  in  Evelyn  v.  Evelyn, 
2  P.  Wms.  G71.  It  was  in  1712,  as  appears  from  the 
Register's  book.  There  was  a  private  act  of  parliament, 
12  Will.  III.,  making  good  all  acts  done  by  Lord  Kil- 
murry, during  his  infancy  ;  and  is  therefore  by  no 
means  an  authority,  that  infants  may  execute  such  a 
power  as  this.  This  is  my  opinion  as  to  the  general 
question ;  but  there  is  something  in  this  case  that 
still  strengthens  it,  from  the  words  of  the  will,  which 
go  throughout  to  the  disability  of  coverture,  and 
none  other,  and  imply  therefore,  that  had  he  meant 
any  other,  he  would  have  mentioned  it.  The  testator's 
plain  view  was  to  seciire  his  estate  to  the  separate 
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use  of  his  daughter,  who  was  then  a  strong  young 
woman,  not  at  all  likely  to  die  ;  and  it  cannot  be 
presumed  he  had  her  death  at  all  in  view.  This  is 
a  power  coupled  with  an  interest,  and  so,  different 
from  a  naked  authority.  The  daughter  had  an  equit- 
able interest  in  her  for  life,  with  a  power  of  giving 
the  inheritance  to  whom  she  pleased.  The  equitable 
reversion  remained  in  her,  and  if  not  disposed  of  by 
her,  would  descend  to  her  daughter ;  which  shows  it 
to  be  a  power  that  was  to  be  executed  over  her  own 
inheritance. 

30.  A  married  woman  may,  without  her  husband.  Married  women, 
execute  a  naked  authority,  whether  given  before  or 

after  her  coverture ;  though  no  special  words  be  used 

to  dispense  with  the   disability  of  coverture.     Thus  iinst.52.  a. 

Lord  Coke  says,  if  cestui  que  use  had  devised  that  his 

wife  should  sell  his  land,  and  made  her  executrix,  and 

died,   and  she  took  another  husband,  she  might  sell 

the  land  to  her  husband  ;  for  she  did  it  in  auter  droit, 

and  her  husband  should  be  in  by  the  devisor. 

31.  The  rule  is  the  same  where  both  an  interest  and 
an  authority  pass  to  the  wife,  if  the  authority  be  col- 
lateral to,  and  does  not  flow  from  the  interest.  Be- 
cause there  the  two  are  as  unconnected  as  if  they  were 
vested  in  different  persons. 

32.  A  person  devised  an  annuity  to  a  feme  sole  for  Gibbons  v. 

,./..,  .  ,        Moulton, 

lite,  with  power  to  grant  an  annuity  to  any  person  she  Finch,  346. 
should  name.  The  woman  afterwards  married.  It 
was  held  that  this  power  continued  in  her,  and  was 
not  transferred  to  the  husband.  For  by  her  nomina- 
tion she  did  not  anywise  charge  the  lands  by  virtue 
of  any  interest  arising  from  her  ;  but  under  the  power 
that  was  given  to  her  for  that  purpose. 

33.  Where  lands  are  vested  in  a  married  woman,  w.  Jones,  138. 
upon  condition  to  convey  them  to  others,  she  may 
convey  them  during  the  coverture,  to  save  the  con- 
dition. 

34.  If  the  legal  estate  in  lauds  is  vested  in  a  married 
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woman,  in  trust  for  another,  some  hold  that  she  can- 
not pass  it  to  the  cestui  que  trust,  unless  her  husband 
Daniel v.ubiey,  joius.  Thls  was  the  opinlou  of  Judge  Jones  ;  but 
'  "  Whitlocke  and  Doddridge  dissented,  and  held  that 
the  husband's  joining-  was  not  any  more  requisite, 
1  Inst.  112.  a.  than  in  the  other  cases.  Mr.  Hargrave  has  observed, 
that  perhaps  Jones's  opinion  may  be  most  conformable 
to  strictly  legal  doctrine  ;  and  his  thus  distinguishing 
a  trust  from  a  power,  and  a  condition,  may  be  ac- 
counted for.  Trusts  are  properly  the  subjects  of  con- 
sideration for  the  courts  of  equity  only  ;  and  though 
in  them  the  legal  estate  is  made  subservient  to  the 
trust,  yet  the  courts  of  law  take  notice  of  trusts  for 
very  few  purposes,  nor  will  it  be  easy  to  find  an  autho- 
rity for  departing  from  any  rule  about  the  effect  of 
legal  conveyances,  merely  in  respect  of  their  being  a 
performance  of  trusts. 

35.  When  powers  of  revocation  and  appointment 
were  introduced  into  conveyances  to  uses,  the  judges 
reasoned  by  analogy  from  these  principles  ;  and  held 
that  coverture  did  not  create  an  incapacity,  in  a 
woman,  to  execute  a  power. 
Bayieyv.War-  36.  A  pcrsou  Settled  lauds  on  himself  for  life,  re- 
Rep.  494.  '  mainder  to  his  wife  for  life,  remainder  to  the  issue  of 
the  marriage  ;  with  a  proviso  that  it  should  be  lawful 
for  his  wife  during  her  life,  to  demise  the  premises, 
under  certain  conditions.  After  the  husband's  death, 
the  wife  married  again,  and  she  and  her  husband 
demised  the  lands  pursuant  to  the  power.  It  was 
held  in  the  Exchequer,  that  this  was  a  good  execution 
of  the  power,  notwithstanding  the  coverture  ;  for  the 
estate  of  the  lessee  was  not  derived  from  the  estate  of 
the  lessor,  but  arose  out  of  the  estate  of  the  feoffees 
or  releasees,  in  the  original  settlement. 
Rich  V.  Beau         37.  In  a  subscquent   case   Lord  Kinor  held,   that 

mont,  6  Bro.  ^  ^         .  i-  ^ 

Pari.  Ca.  152.  whcrc  a  powcr  was  given  to  a  woman  to  dispose  of 
her  estate  by  will,  her  marriage  suspended  the  power. 
And  on  an  appeal  to  the  House  of  Lords,  a  case  was 
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directed  to  be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench ;  but  it  does  not  appear 
whether  any  further  proceedings  took  place.  It  is 
however  observable,  that  in  the  case  of  Hearle  v.  Ante,  §29. 
Greenbank,  Lord  Hardwicke  says,  it  was  hekl  in  this 
case  that  a  married  woman  may  execute  a  power. 

38.  If  however  a  power  be  expressly  reserved  to  a 
woman,  to  be  executed  by  her,  being  sole,  a  subse- 
quent marriage  will,  in  that  case,  suspend  the  execu- 
tion of  the  power. 

39.  An  unmarried  woman  settled  her  estate  on  her-  Antrim  v. 
self  for  life,   remainder  over,  reserving  to  herself  a  Eq.'343. 
power,  being  sole,  to  make  leases  for  three  lives.  She 
afterwards  married,  and  executed  the  power  jointly 

with  her  husband.  This  execution  was  held  not  to 
be  pursuant  to  her  power  :  for  by  the  marriage  she 
became  subject  to  her  husband.  And  the  Lord  Keeper 
took  a  diversity  between  a  naked  power,  and  a  power 
that  flows  from  an  interest :  for  where  a  bare  power 
is  given  to  a  feme  by  will,  to  sell  lands,  although  she 
afterwards  marries,  she  may  sell  the  lands,  even  to  her 
husband.  But  where  a  woman,  upon  a  settlement  Ante,  §30. 
of  her  own  estate,  reserves  a  power,  which  flows  from 
an  interest,  that  power  ought  to  be  executed  by  the 
woman  whilst  sole :  and  yet  he  said  such  powers  ought 
to  be  taken  liberally,  though  formerly  they  were  taken 
strictly. 

40.  A  clause  is  now  usually  in  the  deed  by  which 
a  power  is  given  to  a  woman,  that  she  may  execute 
it,  whether  she  be  sole  or  married  ;  in  which  case  a 
subsequent  marriage  will  not  disable  her  from  exe- 


cutmg  it. 


41.  The  proper  mode  of  creating  a  power  of  this 
kind,  is  to  convey  the  lands  to  trustees  in  trust  for 
the  separate  use  of  the  woman,  remainder  to  the  use 
of  such  persons  as  she  shall  by  deed  or  will,  whether 
she  be  sole  or  covert,  appoint.  But  though  no  such 
Conveyance  be  made,  and  articles  only  are  entered 
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into,  previous  to  a  marriage,  by  which  it  is  agreed 
that  the  wife  shall  have  a  power  to  dispose  of  any 
estate  which  may  descend  to  her,  it  will  be  sufficient ; 
and  a  court  of  equity  will  support  the  execution  of  a 
power  so  given. 
Wright  v.Ca.  42.  By  articles  before  marriage,  the  intended  hus- 
Pari.  ca.  486.  band  covenanted  that  he  would  execute  all  such  acts 
2  Eden.  239.  ^^d  couveyances  as  should  be  necessary  for  vesting 
any  estate  which  might  descend  to  his  wife,  in  such 
persons  as  his  wife  should  name,  in  trust  for  her  sole 
and  separate  use  ;  and  to  be  subject  to  such  disposi- 
tion as  she  should  make  thereof,  by  any  deed  or 
writing  under  her  hand  and  seal,  or  by  her  last  will  and 
testament.  The  wife  became  entitled  to  a  trust  estate 
in  some  lands,  which  she  devised  by  her  will.  It  was 
decreed  by  Lord  Northington  that  the  power  was 
well  created,  and  that  the  will  of  the  wife  was  a  good 
execution  of  it. 

On  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended on  the  part  of  the  appellant,  that  the  proper 
and  only  methods  of  enabling  a  feme  covert  to  dispose 
of  her  inheritance  by  deed  or  will,  operating  as  an 
appointment,  were,  either  by  a  conveyance  to  uses  or 
trusts  before  marriage,  reserving  such  a  power ;  or 
else  by  fine  levied  by  the  husband  and  wife  after  the 
marriage,  with  a  deed  to  lead  the  uses  of  it,  reserving 
such  a  power  to  her,  over  the  inheritance  vested  in 
the  cognizees  :  but  unless  one  of  these  methods  was 
taken,  her  will  of  real  estates  would  be  void,  as  an 
instrument  of  conveyance,  and  could  not  bind  her 
heirs.  Marriage  articles  being  entered  into  for  a 
valuable  consideration,  would  bind  the  husband  to  do 
all  proper  acts  for  enabling  his  wife  to  make  an 
effectual  disposition  of  her  real  estate,  notwithstanding 
her  coverture  ;  but  when  those  acts  had  not  been 
done,  the  heirs  of  the  wife  would  be  entitled  to  take 
advantage  of  all  defects  in  the  will,  or  in  the  capacity 
of  the  testatrix ;  just  as  they  would  have  been  entitled 
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to  claim  by  descent,  in  case,  after  a  power  duly  re- 
served to  her  over  a  use,  or  a  trust,  she  had  not 
thought  fit  to  make  any  appointment  in  execution  of 
the  power. 

On  the  other  side  it  was  argued,  in  support  of  the 
power,  that  the  legal  estate  was  outstanding  in 
trustees,  and  therefore  no  formal  conveyance  of  it 
was  by  any  means  necessary,  as  such  conveyance 
could  not  affect  the  legal  estate,  or  have  any  legal 
operation.  It  could  amount  only  to  a  direction  to  the 
trustees  to  become  trustees  for  such  persons,  intents, 
and  purposes,  as  the  wife  should  by  deed  or  will 
appoint ;  and  as  the  interest  of  the  wife  was  only 
equitable,  the  general  agreement  and  intention  of 
the  parties  clearly  and  indubitably  expressed  in  the 
articles,  were  as  strong  and  binding  as  an  equitable 
conveyance,  and  did  in  effect  amount  to  a  direction  to 
the  trustees  and  their  heirs,  to  stand  seised  of  the 
premises,  in  trust  for  such  person  and  persons  as  she 
should  appoint,  and,  in  the  mean  time  for  her  separate 
use,  exclusive  of  her  intended  husband ;  and  especially 
as  the  husband,  by  the  articles,  actually  covenanted 
to  do  all  necessary  acts  to  enable  his  wife  to  make  any 
such  disposition  or  appointment  of  her  estate  as  she 
should  think  fit,  either  by  deed  or  will ;  by  which 
covenant  he  was  bound  in  equity  to  do  all  necessary 
acts  for  authenticating  or  establishing  any  deed  or  will,  Doe  v.  staple, 
which  she  should  make.     The  decree  was  affirmed.       esT."""    ' 

43.  With  respect  to  the  persons  to  whom  appoint-  whsmayba 
ments  may  be  made,  all  those   who  are  capable  of  ^''^°'" 
taking  lands  by  any  common  law  conveyance,  may  be 
appointees.     A  woman  may  also  take  by  an  appoint-  iinst.  3.a. 
ment  from  her  husband,  because  the  estate  does  not  "'  ^' 
pass  immediately  from  him,  but  from  the  trustees. 

44.  It  frequently  happens  that  estates  are  subject  Apowerdoeg 

f.  .  '  ^  n  ^  •    ^  1^°'  suspend 

to  a  power  oi  appomtment  m  the  first  taker,  with  re-  remainders. 
mainders  over,   in  default  of  such  an  appointment; 
upon  which  an  opinion  formerly  prevailed  that  such  a 

VOL.  IV.  u 
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power  suspended  the  vesting  of  the  subsequent  limita- 
tions, and  kept  them  in  contingency.    Thus  in  Leonard 

Tit.  16.  c.  8.  Lovie's  case,  it  was  held  that  the  remainders  in  tail 
were  contingent,  and  not  executed  till  the  death  of 
the  feoffor,  because  he  by  his  will  might  give  away 
the  whole  fee  simple  ;  and  it  being  uncertain,  till  his 
death,  whether  they  woilld  ever  vest  or  not,  they  were 
therefore  contingent.     And  although  Lord  Hardwicke 

Barnard.  R.  in  held  tlic  sauic  doctriuc,  iu  the  case  of  Walpolev.  Con- 
way, yet  it  is  now  settled  that  in  cases  of  this  kind, 
the  remainders  are  vested  in  the  first  instance,  subject 
to  be  devested  by  an  execution  of  the  power. 

Cunningham V.      45.  By  marriage  articles,  money  was  agreed  to  be 

174!  ^*  "  laid  out  in  the  purchase  of  lands,  to  be  settled  to 
the  use  of  the  husband  for  life,  remainder  to  trustees 
during  his  life,  to  preserve  contingent  remainders; 
remainder  to  the  wife  for  life,  remainder  to  all  and 
every  the  children  of  the  marriage,  for  such  estates, 
and  in  such  proportions  as  the  husband  and  wife,  or 
the  survivor,  should  appoint;  and  in  default  of  ap- 
pointment, to  be  equally  divided  among  the  children ; 
if  more  than  one,  as  tenants  in  common,  with  cross 
remainders ;  if  but  one  child,  then  to  such  one  in  tail ; 
and  in  default  of  issue,  to  the  husband,  his  heirs  and 
assigns  for  ever.  Upon  a  question,  whether  the  in- 
heritance in  the  lands  to  be  purchased  would  have 
vested  in  the  father,  it  was  contended  it  would  not, 
because  during  his  whole  life  the  inheritance,  sup- 
posing a  purchase  made,  would  have  been  in  abey- 
ance ;  for  as  he  might  have  limited  it  to  any  child, 
m  fee,  and  the  limitation  over  in  default  of  appoint- 
ment would  then  have  been  out  of  the  question,  it 
was  a  springing  use,  resting  in  suspense  during  his 
life.  But  Lord  Hardwicke  held,  that  the  father 
taking  an  estate  for  life,  by  the  same  settlement,  the 
inheritance  would  have  vested  in  him.  He  said,  that 
where  no  person  was  seen  or  known  in  whom  the  in- 
heritance could  vest,  it  might  be  in  abeyance.     That 
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the  fee's  being*  in  abeyance,  had  in  some  cases  occa- 
sioned an  act  of  parliament  to  remedy  it,  but  there  it 
was  not  so ;  nor  did  the  power  of  appointment  make 
any  alteration  therein;  for  the  whole  effect  thereof 
was,  that  the  fee  which  was  vested,  was  thereby 
subject  to  be  devested,  if  the  whole  was  appointed ; 
or  if  part,  so  much  as  was  not  drawn  out  of  the  in- 
heritance, still  remained  in  the  father,  as  part  of  the 
old  fee :  and  there  was  no  occasion  to  put  the  inhe- 
ritance in  abeyance,  which  the  Court  never  did  but 
from  necessity ;  and  would  so  mould  it,  by  opening 
the  estate,  as  in  Lewis  Bowles's  case,  and  in  several  Tit.  i6.  c.  i. 
others,  as  best  to  answer  the  purposes  of  the  limita- 
tions ;  but  if  the  appointment  was  not  made,  it  re- 
mained undisturbed. 

46.  Mr.  Fearne  has  observed,  that  this  was  not  a  Cont.  Rem. 
case  in  which  the  estate  was  originally  the  father's,  or  ^'^^' 
vested  in  him  at  all,  before  the  settlement :  where  the 
limitation  of  the  fee  to  him,  being  the  reversion,  and 

part  of  his  old  estate,  would  have  remained  vested 
in  him,  till  devested  by  the  vesting  of  a  contingent 
remainder.  But  it  was  the  case  of  money  to  be  laid 
out  in  lands,  where  the  father's  title  to  the  inherit- 
ance was  to  originate  in  the  same  settlement  as  the 
limitations  to  the  children;  and  by  which,  as  Lord 
Hardwicke  observed,  as  the  father  took  also  an  estate 
for  life,  the  inheritance,  according  to  the  ordinary 
rules,  vested  in  him.  But  the  general  doctrine  has 
been  confirmed  in  the  following  case. 

47.  By  marriage  settlement,  lands  were  limited  to  Doe  v.  Martin, 
the  use  of  the  intended  wife  and  her  heirs,  till  the  3<7""""  ^'^' 
marriage  ;  afterwards  to  her  separate  use  for  her  life, 
remainder  to  her  husband  for  life,  remainder  to  all 

the  children  of  the  marriage,  or  such  of  them,  for  such 
estates,  and  in  such  shares,  as  the  husband  and  wife, 
or  the  survivor,  should  by  deed  appoint ;  and  for 
want  of  such  appointment,  then  to  the  use  of  all  and 
every  the  child  or  children  equally.    Upon  a  question, 

M  2 
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whether  the  remainders  to  the  children  were  vested 
or  contingent,  it  was  contended  that  the  power  of 
appointment  prevented  their  vesting,  by  absorbing  the 
whole  fee. 

Lord  Kenyon,   after  observing  that  the  judgment 
must  depend  on  the  authorities  cited,  of  which  the 
Tit.  16.  c.  8.     three  leading  ones  were  Leonard  Lovie's  case,  Wal- 
Ante,  §44,45.  polc  V.   Lord  Conway,   and  Cunningham  v.  Moody, 
GwiUim,  7b7.    and  noticing  the  opinions  in  the  two  last,  said  he  was 
happy  to  find  that  in  the  last  of  these  cases,  where 
Lord  Hardwicke  had  an  opportunity  of  reconsidering 
this  question  more  fully,  and  at  a  time  of  life  when  his 
judgment  was  more  mature,  he  determined  differently 
from  the  opinion  held  in  the  two  former.     He  could 
not  find  any  substantial  distinction  between  that  case 
and  the  principal  one.     That  the  limitations  to  the 
children  were  first  subject  to  a  power  of  appointment 
to  the  children,  &c.  and  whether  the  limitations  pre- 
ceded or  followed  the  power  of  appointment,  made  no 
difference.      That  the  opinion  of  Lord  Hardwicke,  in 
the  latter  case,  was  peculiarly  deserving  of  attention ; 
because,  when  it  was  discussed,  the  former  one,  of 
Walpole  V.   Conway,  where  he  had  intimated  a  dif- 
ferent opinion,  was  pressed  upon  him;  and  because  he 
decided  the  last  case  at  a  time  when  he  had  the  as- 
sistance of  some  of  the  most  eminent  lawyers,  that 
Lawence  y.      evcr  attended  the  bar  of  that  Court.     Lord  Kenyon 

IVIaggs    I  Kdcii. 

4;V4.  '  "  therefore  thought,  that  on  the  authority  of  that  case, 
5 Term  Re^.^  '  thc  remainders  to  the  children  were  vested,  subject  to 
^'^"  be  devested  by  the  execution  of  the  power ;  and  judg- 

ment was  given  accordingly. 
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CHAP.  XIV. 

Powells  to  Jointure. 

1 .   Origin  and  Nature  of.  I     G.  Proportioned  to  the  Fortune 

3.  Restriction  as    to    the  clear  of  the  Wife, 

yearly  Value.  I 

Section  1. 

Soon  after  the  statute  of  uses,  the  practice  of  limiting  Origin  and 
estates  in  strict  settlement  became  frequent ;  but  as 
estates  for  life  are  not  subject  to  dower,  a  power  was 
usually  given  to  tenants  for  life,  of  appointing  an 
estate  to  any  woman  whom  they  should  marry,  for 
their  lives,  by  way  of  jointure,  which  is  now  become 
universal. 

2.  As  a  rent-charge  is  a  much  more  convenient 
•species  of  property  than  an  estate  in  land,  it  is  the 
usual  practice  to  give  to  tenants  for  life,  a  power  of 
appointing  a  rent-charge,  not  exceeding  a  certain 
annual  sum,  by  way  of  jointure  :  and  where  the  power 
is  to  appoint  all  or  any  part  of  the  lands,  the  usual  way 
is  to  appoint  certain  lands  to  the  wife,  with  a  proviso 
that  in  case  the  person  in  remainder  shall  pay  to  the 
wife  a  certain  annual  sum,  by  way  of  rent-charge  out 
of  the  lands,  as  a  jointure,  then  that  he  may  retain 
the  possession  of  the  whole  estate. 

3.  In  powers  of  this  kind,  the  common  phrase  is,  Restriction  as 
that  it  shall  be  lawful  for  the  tenant  for  life  to  appoint  ]VXt\ue. 
any  part  of  the  lands,  comprised  in  the  settlement,  to 

his  wife,  as  a  jointure,  not  exceeding  the  clear  yearly 
value  of  a  certain  sum  of  money.  And  where  an  ap- 
pointment of  a  jointure  is  made  in  this  manner,  clear 
of  all  taxes,  and  other  outgoings,  this  refers  to  such 
outgoings  and  taxes  as  are  in  being  at  the  time  when 
the  appointment  is  executed. 
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Biandfordv.  4.  Tlie  Marquis  of  Blandford,  having  a  power  to 
2^Atk!5Ti.?'  appoint  a  jointure,  not  exceeding  3000/.  a  year,  by 
articles  previous  to  his  marriage,  covenanted  to  settle 
a  jointure  of  3000/.  a  year  on  his  intended  wife,  over 
and  above  all  reprises.  A  settlement  was  afterwards 
executed,  by  a  deed  of  appointment  of  certain  lands, 
in  pursuance  of  the  power;  in  which  there  was  a 
covenant,  that  the  lands  should  produce  3000/.  per 
annum,  clear  of  all  reprises.  Lady  Blandford  haying 
survived  the  Marquis,  brought  her  bill  in  Chancery, 
to  have  the  lands  appointed  to  her  for  jointure,  made 
up  a  clear  3000/.  a  year. 

Lord  Hardwicke  said — There  were  two  questions 
in  this  case.  First,  what  was  the  true  construction 
of  the  power  ?  And  secondly,  what  was  the  construc- 
tion of  the  articles  ?  The  words  of  the  power  were, 
to  settle  upon  any  woman  a  jointure  not  exceeding 
3000/.  a  year,  without  any  deduction  or  abatement, 
for  any  taxes,  charges,  or  impositions,  imposed  or  to 
be  imposed,  parliamentary  or  otherwise.  He  thought 
both  sides  were  mistaken  in  the  construction  of  the 
power.  For  the  plaintiff's  counsel  carry  it  too  far  in 
extending  it  to  a  clear  yearly  rent-charge;  and  have 
insisted  upon  deducting  for  every  little  sum  laid  out 
in  manuring,  or  in  any  way  relating  to  the  land.  And, 
on  the  other  hand,  the  defendant's  counsel  have  nar- 
rowed it  too  much,  by  insisting  that  the  words  taxes 
and  impositions  ought  to  receive  a  limited  and  re- 
strained sense ;  and  mean  such  taxes  as  are  fixed,  and 
certain  in  their  nature,  which  the  land-tax  is  not, 
being  a  fluctuating  one.  He  thought  the  land-tax 
clearly  within  the  power;  for  it  would  be  very  strange 
when  there  were  the  words,  imposed  or  to  be  iinposed, 
that  the  principal  and  most  considerable  public  tax 
could  be  intended  to  be  excluded.  The  best  rule  was 
to  construe  the  power  as  referring  to  such  taxes  as 
were  in  being  at  the  time  the  articles  were  executed. 
The  jointure  was  not  to  exceed,  in  the  whole,  the 
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annual  value  of  3000/.  ;  and  in  his  apprehension  the 
value  of  the  land  was  to  be  estimated,  as  it  stood  at 
the  time  of  the  execution  of  the  power :  if  by  any  ac- 
cident, after  the  execution  of  the  power,  there  should 
have  been  an  excess,  it  would  be  for  the  benefit  of  the 
jointress.  By  parity  of  reason,  if  there  should  be  any 
deficiency,  by  inundation  or  casualties,  the  jointress 
must  acquiesce  under  it.  To  construe  it  otherwise, 
would  make  these  powers  executory.  Upon  the  first 
question,  therefore,  the  measure  of  the  charges  the 
jointured  estate  was  to  be  freed  from,  must  be  taken 
from  the  valuation  at  the  time  of  the  execution  of 
the  power,  and  of  such  charges  as  were  then  in 
being. 

As  to  the  second  question,  respecting  the  con- 
struction of  the  articles,  there  was  a  great  inaccuracy 
in  not  pursuing  the  power,  nay,  even  the  articles  and 
the  settlement  had  not  so  much  as  the  same  words, 
but  difi^ered  in  many  places,  and  yet  they  ought  both 
to  be  construed,  so  as  to  make  them  consistent ;  and 
by  this  means  he  should  have  some  reason  for  what  he 
said,  and  some  foundation  to  stand  upon.  On  the 
part  of  the  defendant,  an  advantage  had  been  at- 
tempted to  be  taken  from  the  expression,  that  the 
jointure  should  be  clear  of  reprises.  Now  the  word 
reprises  was  of  a  very  uncertain  signification,  and 
ought  to  be  construed  seciuidum  subjectam  materiam. 
The  articles  began  with  a  recital  of  the  power,  and 
the  intended  marriage,  and  the  meaning  of  this  in- 
accurate drawer  under  the  word  reprises,  was  to  take 
in  taxes,  charges,  or  incumbrances,  imposed  or  to  be 
imposed,  parliamentary  or  otherwise,  according  to  the 
subject  matter,  and  pursuant  to  the  power  to  which 
it  referred.  Nothing  was  clearer  than  that  the  marquis 
intended  to  settle  3000/.  per  annum,  free  from  all  taxes 
whatsoever;  and  if  the  construction  of  the  articles 
should  be  doubtful,  from  the  uncertain  signification 
of  the  word  reprises,  yet  taxes,  inserted  in  the  settle- 
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ment,  might  explain  the  meaning.  And  this  v/ay  of 
reasoning  would  hold  better  in  a  court  of  equity,  be- 
cause articles  were  there  considered  as  minutes  only ; 
and  the  settlement  might  afterwards  explain  more  at 
large  the  meaning  of  the  same  parties.  He  therefore 
declared,  that  the  plaintiff,  by  virtue  of  the  power 
under  the  duke's  will,  and  the  marriage  articles,  was 
entitled  to  such  a  jointure  out  of  the  trust  estate,  sub- 
ject to  the  said  power,  as  at  the  time  of  the  execution 
of  the  said  articles  Avas  of  the  yearly  value  of  3000/., 
free  from  all  incumbrances,  rent-charges,  rents-seek, 
fee-farms,  quit-rents,  annuities,  stipends  to  ministers, 
pensions,  and  procurations,  payable  thereout;  and 
also  free  from  all  parliamentary  taxes  or  impositions 
of  such  nature  and  kind  as  were  in  being  at  the  time 
of  executing  the  said  power,  and  particularly  from  the 
land-tax  then  in  being. 
Tyrconnei  v.  5.  A  casc  of  tlic  sauic  kind  having  arisen  some  years 
2vrs.Vo2.  after.  Lord  Hardwicke  said,  the  question  was,  what 
Amb.237.  ^i^g  jointure  should  be  clear  and  discharged  from? 
The  material  words  were,  not  exceeding  in  the  clear 
yearly  value.  What  was  the  meaning  of  those  words, 
and  to  what  time  to  be  applied  ?  The  time  he  would 
consider  first ;  as  to  which  he  was  clearly  of  opinion 
that  they  must  be  lands  of  this  clear  yearly  value 
at  the  time  of  making  the  jointure ;  and  that  there  was 
no  obligation  upon  the  remainder-man,  or  lien  upon 
the  estate  to  have  this  jointure  continue  to  be  of  a 
clear  value,  during  the  continuance  of  the  jointure 
estate ;  and  that  was  always  the  rule  in  the  execution 
of  these  powers.  A  man  seised  in  fee  might  covenant 
that  it  should  always  continue  of  such  a  value,  which 
covenant  would  bind  his  assets,  real  and  personal,  to 
make  it  good  :  but  there  was  nothing  to  bind  the  estate, 
except  what  was  laid  down  in  Coventry  v.  Coventry ; 
such  a  covenant  as  was  a  conveyance  in  equity.  And 
of  that  opinion  he  was  in  Lady  Elandford's  case, 
where  it  was  very  minutely  considered,  as  to   the 
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great  inconvenience  in  a  contrary  doctrine  :  that  these 
powers  would  otherwise  be  executory  and  fluctuating: 
that  none  would  know  when  the  power  was  executed; 
and  that  new  bills  must  be  brought  against  the  re- 
mainder-men, and  it  must  be  executed  against  sub- 
sequent tenants  for  life.  Were  subsequent  jointresses 
to  be  called  upon  to  make  good  the  first  jointure? 
that  could  never  be  intended.  Therefore  it  was  the 
time  of  the  execution ;  and  of  that  opinion  he  was  in 
that  case,  not  only  in  respect  of  the  execution  of  the 
power,  as  to  charges  on  the  estate,  but  in  respect  of 
the  quantum  of  the  land-tax;  for  though  that  tax 
might  rise  afterwards,  the  quantum  of  the  jointure  was 
not  to  be  varied  ;  and  a  defect  in  value  of  the  jointure 
was  not  to  be  considered,  because  of  an  addition  made 
to  the  land-tax  afterwards.  It  was  sufficient  that  the 
Master  should  see  it  exonerated  from  the  land-tax, 
according  to  the  quantum  of  the  land-tax  at  the  time 
of  the  execution. 

The  great  question  then  was,  from  what  charges, 
impositions,  or  outgoings,  this  estate  ought  to  be  dis- 
charged, at  the  time  of  making  the  jointure.  What 
it  was  to  be  discharged  from,  depended  on  the  con- 
struction of  those  words;  not  exceeding,  &c.  For  the 
plaintiif  it  was  insisted  that  it  must  be  clear  of  every 
outgoing ;  clear  at  least  as  far  as  that  jointure  of  Lady 
Blandford's,  in  which  case  the  words  v/ere,  clear  of 
any  taxes,  charges,  or  impositions  ;  so  that  there  was 
an  express  discharge  from  taxes.  If  there  had  not, 
by  virtue  of  the  word  charges,  he  could  not  have 
taken  it  to  be  clear  of  taxes.  The  plaintiff  insisted 
this  was  to  be  clear  of  taxes  ;  and  if  it  was  within  the 
power,  she  was  in  the  right ;  which  brought  it  to  the 
construction  of  the  words.  He  was  of  opinion  those 
general  words  were  not  to  be  extended  to  the  land- 
tax.  But  the  true  construction  was  the  rule  laid 
down  in  Lady  Blandford's  case,  where  he  held  that 
the  measure  of  charges  to  be  deducted,  was  to  be 
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taken,  as  things  stood  at  the  tune  of  the  execution  of 
the  power ;  and  was  to  be  free  from  all  charges  usu- 
ally allowed  between  buyer  and  seller  of  estates,  and 
all  parliamentary  impositions,  at  that  time;  but  that 
was  because  of  the  words.     But  where  nothing  but 
the  word  clear  was  used,  it  was  a  right  rule  to  con- 
strue it  as  it  would  be  between  buyer  and  seller  of 
estates.     Clear  must  not  mean  all  outgoings,  like  a 
rent-charge,  as  losses  by  tenants  and  management,  to 
which  a  rent-charge  is  not  liable.     Then  what  was 
the  rule  to  go  by;  what  would  be  understood  between 
buyer  and  seller ;  all  reprises  and  incumbrances,  and 
all  extraordinary  charges,  unusual,  and  not  agreeable 
to  the  custom  of  the  country ;  and  then  the  land-tax 
was  not  to  be  considered.     It  was  true  that  the  land- 
tax  was  to  be  considered  as  a  burden ;  but  it  was 
contingent,  in  itself,  because  the  value  was  contin- 
gent, and  therefore  that  was  a  reason  it  ought  to  be 
taken  in,  but  it  was  not  in  between  buyer  and  seller. 
Tithe  was  such  as  it  ought  to  be  free  from ;  so  of  a 
fee-farm  rent,  which  was  an  incumbrance  by  private 
title.     Then  as  to  the  poor  rates  and  church  levies; 
if  in  the  country  where  the  lands  were,  the   usual 
course  of  letting  estates  had  been  to  let  them  subject 
to  these  charges  (as  it  was  in  the  western  counties), 
he  should  have  taken  the  power  in  that  sense,  that 
the  jointure  should  be  charged  with  those  payments. 
For  when  a  person  created  a  power  and  made  a  join- 
ture, as  a  clear  jointure  in  lands,  it  must  be  considered 
as  lands  of  a  clear  rent,  according  to  the  course  of 
letting  in  that  country ;  and  not  to  be  liable  to  ex- 
traordinary charges  by  contract.     It  was  proved  that 
in  the  country  where  the  lands  were,  it  was  unusual 
to  let  them  discharged  of  these  burdens  ;  but  in  this 
estate,  these  burdens  were  paid  by  the  landlord,  and 
the  rents  were  raised  to  the  tenant  in  proportion.     If 
then  the  father  thought  fit  to  let  the  estate  so  as  to 
increase  the  nominal  value  of  it,  and  gave  a  power  to 


Title  XXXll.    Deed,     Ch.xh.^e,7.  171 

make  a  jointure,  that  was  no  reason  to  burden  the 
jointure  with  it,  but  as  the  usual  and  ordinary  method 
was  of  letting  those  lands. 

It  was  decreed  that  Lady  S.  was  entitled  to  a 
jointure,  not  exceeding  the  clear  yearly  value  of 
1000/.  at  the  time  of  the  settlement  made:  clear  of 
incumbrances,  and  all  other  charges  which,  by  the  Londonderry  v. 
course  and  usage  of  the  country  in  which  the  lands  o  eS  170. 
lay,  ought  to  be  borne  by  the  tenant,  but  subject  to 
the  land-tax,  and  all  other  outgoings  which,  accord- 
ing to  the  course  of  the  country,  ought  to  be  borne  by 
the  landlord. 

6.  Powers  of  iointurins:  are  sometimes  given,  pro-  Proportioned 

,  -/^  ,     ,>  4       1-  Ai  •      to  the  fortune 

portioned  to  the  wiie  s  fortune.  And  m  a  case  01  this  of  the  wife. 
kind,  if  the  power  be  to  appoint  a  jointure  not  ex- 
ceeding 100/.  for  every  1000/.  which  the  husband 
acquires,  as  a  marriage  portion,  and  part  of  the  wife's 
fortune  is  settled  on  the  husband  for  life,  and  after  to 
increase  the  younger  children's  portions;  although 
there  be  no  younger  children,  and  it  goes  back  to  the 
wife,  yet  it  will  be  considered  as  received  by  the 
husband,  within  the  intent  of  the  power;  and  the 
husband  will  be  compelled  to  settle  a  jointure  ac- 
cordingly. 

7.  Sir  B.  Sherrard  being  tenant  for  life,  with  such  TyrconneW. 
power   as  is   mentioned    in    the   preceding    section,  2Ves.  499. 
married  a  lady  who  had  a  fortune  of  10,000/.  ;  and  in 
consideration  thereof,  settled  an  estate  on  her  of  800/. 

a  year ;  and  covenanted  to  settle  200/.  a  year  more, 
to  make  it  up  a  thousand.  The  sum  of  2000/.,  part 
of  the  wife's  fortune,  was  continued  at  interest,  for 
the  benefit  of  the  younger  children  ;  and  in  case  of  no 
children,  to  go  to  the  survivor;  but  the  interest 
thereof  was  to  be  paid  to  the  husband  during  his  life. 
There  were  no  children,  and  the  wife  survived. 

Lord  Hardwicke  said,  the  question  was,  whether  Sir 
B.  Sherrard  was  to  be  considered  as  having  received 
8000/.  or  10,000/.  with  his  lady.     He  was  of  opinion 
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he  must  be  considered  as  having  received  a  portion  of 
10,000/.  with  his  wife.  It  was  not  to  be  disputed 
but  that  on  the  marriage  it  was  to  be  considered  as 
10,000/.;  but  then  the  objection  was,  that  2000/. 
though  part  of  the  portion,  was  not  received  by  Sir 
B.  S. ;  and  that  in  consequence  of  the  settlement,  by 
his  not  surviving,  it  went  back  to  her,  there  being  no 
younger  children,  and  was  to  be  considered  as  no 
part  of  the  portion  on  which  the  jointure  was  made ; 
and  therefore  not  being  received,  no  jointure  was  to 
be  made  for  it.  But  he  was  of  opinion  that  objection 
did  not  hold  :  he  agreed  that  where  a  jointure  was  to 
be  made  under  such  a  limited  power,  of  a  portion  to 
be  received,  the  transaction  must  be  fair,  bond  Jidc, 
without  fraud  or  collusion ;  and  therefore  if  it  was  a 
nominal,  not  a  real  portion,  that  would  not  do.  It 
often  happened  that  a  man  married  a  lady  with  a 
small  portion,  and  he  or  his  friends  advanced  money 
to  make  up  that  a  nominal  portion,  and  took  it  back ; 
that  would  not  do.  So  if  the  wife  had  a  portion  of 
10,000/.  and  it  was  settled  to  her  separate  use,  that 
would  not  do  :  but  that  was  not  the  present  case. 
Parents  created  these  powers  with  a  view  to  compel 
their  children  to  marry  prudently,  with  a  wife  of 
adequate  quality,  certainly  of  an  adequate  fortune ; 
but  not  to  burden  the  estate  with  a  great  jointure  for 
a  wife,  who  brought  nothing  into  the  family,  and  who 
probably  would  not  deserve  it.  Wherever  therefore 
the  portion  of  the  wife  was  stipulated  to  be  applied  in 
a  proper  and  reasonable  manner,  in  the  usual  way  of 
settling,  for  the  benefit  of  the  family,  that  was  to  be 
considered  as  a  portion  received.  The  father  could 
not  mean  that  every  part  of  this  portion  should  be 
received  by  his  son,  to  spend  and  waste :  if  it  was 
settled  so  as  to  become  beneficial  to  the  family,  in 
the  fair  way  of  making  settlements,  it  was  sufficient. 
The  parties  were  young  at  the  time  of  the  marriage, 
and  might  have  several  children :  it  was  reasonable  to 
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take  so  much  of  the  wife's  fortune,  as  an  increase  of 
the  younger  children's  portions,  which  the  husband 
had  under  his  father's  will  a  power  to  settle ;  nor  was 
there  any  impropriety  in  giving  the  wife  a  chance  of 
survivorship.  This  then  was  an  application  of  the 
portion  by  the  husband,  in  a  reasonable  and  fair  way, 
and  therefore  to  be  considered  as  within  the  intent  of 
the  power.  If  the  interest  of  the  2000/.  had  only 
been  given  to  the  husband  for  life,  and  afterwards 
the  principal  to  the  wife,  that  would  be  a  strong  case 
to  say  it  was  not  within  the  intent  of  the  power ;  but 
the  money  being  only  given  to  the  wife,  on  failure  of 
younger  children,  and  on  the  husband's  dying  first, 
both  which  events  happened,  it  differed  from  that 
case.  If  the  portion  was  to  be  paid  to  the  husband, 
to  do  what  he  pleased  with  it,  and  not  to  be  settled  for 
the  benefit  of  the  family,  fathers  would  hardly  create 
such  a  power.  He  therefore  considered  that  what 
was  fairly  settled  for  the  family,  was  for  the  benefit  of 
the  husband ;  and  therefore  the  widow  was  entitled 
to  1000/.  a  year  for  her  jointure. 

8.  It  was  resolved  by  Lord  King,  that  where  a  Hoitv.  hoU, 
tenant  for  life  with  power  to  make  a  jointure  of  100/.  648. 
a  year  for  every  1000/.  which  he  had  by  his  wife, 
covenanted  on  marriage  to  make  a  jointure  accord- 
ingly; and  also  to  make  an  additional  jointure,  on  re- 
ceiving or  becoming  entitled  to  any  further  money  in 
right  of  the  wife  ;  and  after  the  death  of  the  husband 
the  widow  became  entitled  to  an  additional  fortune ; 
she  shall  not  compel  the  remainder-man  to  make  an 
additional  jointure  on  her,  on  this  account.  But,  on 
the  other  hand,  the  husband's  creditors  should  not 
take  from  the  wife  that  additional  fortune. 
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Origin  and 
nature  of. 


Section  I. 

As  all  leases  made  by  tenants  for  life  determine  by 
the  death  of  the  lessor,  powers  are  usually  inserted  in 
modern  settlements,  enabling  the  tenants  for  life  to 
grant  leases,  to  be  valid  against  the  persons  in  re- 
mainder and  reversion;  which  arc  productive  of  great 
advantage,  not  only  to  the  persons  interested,  but 
also  to  the  public  ;  for  tenants  for  life  are  thereby 
enabled  to  grant  a  certain  term  to  the  lessee ;  by  this 
means  they  get  a  higher  rent,  which  is  equally  bene- 
ficial to  the  remainder-men  and  reversioner ;  and  the 
public  is  benefited,  because  the  extent  and  security 
of  the  tenant's  interest  induces  him  to  expend  his 
capital,  in  the  cultivation  and  improvement  of  the 
estate. 

2.  But  lest  tenants  for  life  should  exert  these 
powers  to  the  prejudice  of  the  persons  in  remainder 
or  reversion,  they  arc  in  general  restrained  by  the 
words  of  the  power  from  making  leases,  but  on  cer- 
tain conditions ;  by  which  means  they  are  forced  to 
secure  the  same  advantages  to  those  who  may  sue- 
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ceed  to  the  estate,  as  to  themselves.     It  has  therefore  Fitzg.  r.2i<j. 

1111  •       •  n      ^  Tioe,  V.  Cavan, 

been  long-  settled,  that  tne  restrictive  part  oi  these  5  Term  r. 
powers  shall  be  construed  strictly  against  the  tenants  '  * 
for  life,  and  in  favour  of  the  remainder-men  and  rever- 
sioner ;  because  the  conditions  upon  which  powers  of 
this  kind  are  given,  are  inserted  with  a  view  to  their 
interest :  and  the  lessees  under  such  leases  standing: 
only  in  the  place  of  the  tenants  for  life,  and  deriving 
their  title  merely  under  the  power,  if  that  be  not 
strictly  followed,  the  right  of  the  remainder-men  and 
reversioner  to  possess  the  estate,  freed  from  the  lease, 
will  take  place  of  the  right  of  the  lessees,  as  superior 
to  it.  From  whence  it  follows,  that  every  circum- 
stance required  by  the  power  must  be  strictly  fol- 
lowed, otherwise  the  lease  will  be  void. 

3.  The  instruments  by  which  leasing  powers  are 
executed,    are   construed   more    strictly   than   other 
deeds  of  appointment.  For  it  being  expressly  required  infra,  c.  i6,i7. 
that  tenants  for  life  should  execute  their  powers  of 
leasing  in  a  particular  manner,  that  becomes  a  con- 
dition precedent ;    and  if  all   the  circumstances  re-  Doe  v.  Sand- 
quired  by  the  power  are  not  strictly  followed,  the   ^''"''"'^''" 
power  is  held  to  be  totally  unexecuted.     So  that  if  an 
improper  covenant  is  inserted  in  a  lease  made  under  a 
power,  the  lease  is  thereby  void  in  its  creation,  and 
not  the  covenant  only:  and  no  acceptance  of  rent,  or  poev.Watts, 
other  act,  by  the  person  in  remainder  or  reversion,  ante,( 


,  c.  o. 


will  operate  as  a  confirmation  of  it. 

4.  The  restrictions  which  are  usually  annexed  to  Restrictions 
leasing  poM^ers  relate  :  i.  To  the  instrument  by  which 

the  power  is  to  be  executed ;  ii.  To  the  lands  to  be 
let;  III.  To  the  time  w^hen  the  lease  is  to  commence; 
IV.  To  its  duration ;  v.  To  the  rent  directed  to  be 
reserved;  vi.  To  the  clauses  and  covenants  required 
to  be  inserted  in  such  leases. 

5.  With  respect  to  the  instrument  by  which  a  leas-  ;  Astothe 
ing  power  is  directed  to  be  executed,  it  is  generally 
required  to  be  by  deed  indented,  sealed,  and  delivered 
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176 


1  Vent.  2!)1. 

2  Lev.  i-iy. 


II.  As  to  the 
lands  to  be 
leased. 
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in  the  presence  of,  and  attested  by,  two  or  more  wit- 
nesses. It  is  also  usually  required  that  the  tenant 
should  execute  a  counterpart  of  such  indenture. 

6.  Livery  of  seisin  is  not  necessary  to  be  given  on 
a  lease  of  a  freehold  estate,  made  under  a  power : 
because  a  lease  of  this  kind  takes  effect  from  the  deed 
by  which  the  power  is  created ;  and  the  legal  estate 
is  transferred  to  the  lessee,  by  the  operation  of  the 
statute  of  uses. 

7.  With  respect  to  the  lands  to  be  leased,  powers 
of  this  kind  are  generally  restrained  to  those  which 
have  been  usually  let  or  demised  to  farmers  ;  in  order 
to  prevent  the  tenant  for  life  from  leasing  the  mansion- 
house,  gardens,  pleasure  grounds,  park,  or  other  parts 
of  the  land  usually  occupied  by  the  proprietors  of  the 
estate ;  and  deemed  necessary  to  the  dignity  of  the 
family.  This  clause  is  taken  from  that  inserted  in 
the  stat.  32.  Hen.  VIII.  by  which  tenants  in  tail  are 
enabled  to  make  leases,  which  has  been  already  stated. 
And  the  rules  adopted  by  the  judges,  in  the  cases 
which  have  arisen  on  that  statute,  apply  equally  to 
leases  made  in  pursuance  of  powers. 

8.  Lands  which  have  been  demised  three  times,  are 
considered  as  lands  usually  let.  So  lands  which 
have  been  demised  twice  :  but  lands  which  have  been 
only  once  let,  do  not  fall  within  the  description  of 
lands  usually  let ;  for,  u,snsjit  ct  iteratls  actihus. 

9.  Lands  not  demised  for  the  space  of  21  years 
previous  to  the  making  of  a  lease  under  a  power,  are 
not  considered  as  lands  usually  let. 

10.  A  person  was  tenant  for  life,  with  power  to 
make  leases  of  all  or  any  of  the  lands  in  an  indenture 
of  settlement  particularly  mentioned,  which  at  any 
time  theretofore  had  been  usually  letten  or  demised, 
for  and  during  the  term  of  2 1  years ;  reserving  the 
rents  then  usually  paid,  or  more.  The  tenant  for  life 
made  a  lease  of  part  of  the  premises  contained  in  the 
settlement,  which  had  been  once  let  for  100/.  a  year 
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for  21  years,  but  the  term  of  21  years  had  been  lon^ 
expired,  and  the  premises  had  not  been  letten  after. 
The  question  was,  whether  these  lands  came  within 
the  description  of  lands  at  any  time  theretofore  usually 
demised. 

Lord  Ch.  Just.  Vaughan  said,  the  words  usually  de- 
mised^ might  be  taken  in  two  senses  ;   the  one  for  the 
often  farming,  or  repeated  acts  of  leasing  lands,  to 
which   sense  this  case  did  reasonably  extend;    the 
other  for  the  common  continuance  of  lands  in  lease, 
for  thrt  was  actually  demised,  and  so  lands  leased  for 
500  years  long  since  were  lands  usually  demised,  that 
was,  in  lease,  though  they  had  not  been  more  than 
once  demised;    and  the  former  construction   agreed 
both  with  the  words  and  intention  of  the  settlement. 
But  what  was  not  farmed  at  the  time  of  this  proviso's 
being  made,  nor  for  twenty  years  before,  could  not 
be  said  to  be  at  any  time  before  commonly  farmed  ; 
for  those  twenty  years  was  a  time  before,  in  which  it 
was  not  farmed.     Besides,  the  proviso  requiring  a 
reservation  of  the  rents  thereupon  reserved,  at  the 
time  when  the  deed  was  made,  necessarily  implied 
that  the  land  demisable  by  that  proviso,  must  be  land 
then  under  rent :  for  when  no  rent  then  was,  the  rent 
then,  thereupon  reserved,  could  not  be  reserved ;  but 
the  premises  in  question  had  then  no  rent  upon  them, 
for  they  had  not  been  let  for  twenty  years  before,  nor 
then ;  and  therefore  were  not  demisable  by  that  power. 

11.  A  covenant  to  stand  seised  is  considered  as  evi-  Right  v. 
dence  of  the  usual  manner  of  demising ;  and  the  objec-  3  B^t?!'i4-n. 
tion,  that  the  covenant  to  stand  seised  in  question  was 

by  way  of  provision  for  a  younger  child,  was  deemed 
to  be  of  no  weight ;  for  that  was  every  day's  practice. 

12.  Where  there   appears   an  intention   that   the  a  qualification 
tenant  for  life  shall  have  a  power  to  lease  all  the  power,  dis- 
lands,  and  a  proviso  is  inserted  that  the  ancient  rents  p«"*^'^ ''"'*• 
shall  be  reserved ;  this  shall  not  confine  the  power  to 

those  lands  which  have  been  usually  let,  but  will  be 
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construed  to  extend  to  all  the  lands  ;  and  the  restric- 
tion only  applied  to  those  lands  which  have  been 
usually  let.  And  Lord  Holt  has  said,  that  where  a 
qualification  is  annexed  to  a  power  of  leasing,  which, 
if  observed,  goes  in  destruction  of  the  power,  the  law 
will  dispense  with  it. 

13.  A  conveyance  was  made  of  divers  manors, 
rents,  and  services,  to  the  use  of  A.  B.  for  life,  with 
power  to  make  leases  of  the  same,  or  of  any  part  or 
parcel  thereof,  so  that  such  rent  or  more  was  reserved 
on  every  lease,  as  was  reserved  and  paid  for  the  same 
within  two  years  then  next  before.  Some  part  of 
the  premises  consisted  in  woods,  that  had  not  been 
before  leased  at  any  rent,  within  the  two  preceding 
years.  It  was  determined  that  the  tenant  for  life 
might  make  leases  of  that  part,  reserving  such  rent  as 
he  pleased  ;  because  it  appeared  from  the  generality 
of  the  words,  that  it  was  intended  he  should  have 
power  to  lease  all  the  lands;  and  the  restrictive 
clause  was  meant  to  apply  only  to  such  lands  as  had 
been  demised  for  two  years  before. 

14.  An  estate  which  consisted  of  lands  and  a  rec- 
tory, was  conveyed  to  the  use  of  a  person  for  life,  with 
power  to  let  the  premises,  or  any  part  of  them,  so  as 
a  rent  of  five  shillings  was  reserved  for  every  acre  of 
land.  The  tenant  for  life  demised  the  rectory,  which 
consisted  of  tithes  only,  reserving  a  rent ;  and  the 
question  was,  whether  the  power  warranted  such  a 
lease.  It  was  argued  that  it  did  not,  for  a  construc- 
tion was  to  be  made  upon  the  whole  clause,  and  the 
latter  words,  that  required  a  reservation  of  rent,  should 
explain  the  former,  and  restrain  the  general  word 
j^remhes  to  land  only,  or  things  out  of  which  a  rent 
might  issue,  which  it  could  not  out  of  tithes.  But  it 
was  resolved  by  the  Court,  on  the  authority  of  Cum- 
berford's  case,  that  the  lease  of  the  rectory  was  good  : 
for  the  power  was  general  and  enabling  ;  and  the  last 
clause  being  affirmative,  though  restrictive,  would  not 
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restrain  the  generality  of  the  former  ones  :  therefore 
the  power  must  be  construed  to  be,  to  demise  the 
premises  that  consisted  of  acres  at  five  shillings  an 
acre  ;  but  of  what  were  not  acres,  no  rent  need  be 
reserved  :  and  it  was  said  by  Lord  Hale,  that  if  the  3  Keb.  597 
power  had  been  to  let  the  manor  and  rectory,  ex- 
pressly reserving  five  shillings  per  acre,  the  lease  had 
been  good  of  the  rectory,  without  any  rent. 

15.  A  manor  and  other  hereditaments  were  settled ;  winter  v. 
with  a  power  to  the  tenant  for  life  to  make  leases,  {"Lord  Raym. 
exepting  the  ancient  demesne  lands,  and  so  as  the  J^J^  ^  37 
ancient  rent  was  reserved.  It  was  determined  that  12  Mod.  147. 
this  power  did  not  enable  the  tenant  for  life  to  demise 
the  copyhold  lands  held  of  the  manor  ;  because  they 
were  part  of  the  demesnes  :  but  that  the  rents  and 
services  of  the  manor  might  be  demised  ;  notwith- 
standing that  one  qualification  annexed  to  the  exercise 
of  the  power  was,  that  the  ancient  rent  should  be 
reserved  ;  and  no  rent  could  be  reserved  on  a  lease  of 
rents  and  services :  for  it  appeared  that  part  of  the 
manor  was  intended  to  be  comprised  within  the  power, 
but  as  the  demesne  lands  were  not  comprised,  the 
rents  and  services  must ;  for  the  whole  manor  con- 
sisted of  demesnes,  rents,  and  services  :  and  if  a  man 
had  a  power  reserved  to  him  of  making  leases  of 
two  things,  and  a  qualification  was  annexed  to  the 
power  which  could  not  extend  to  one  of  these  things, 
he  might  make  a  lease  of  that  thing,  without  any  re- 
gard to  the  qualification. 

16.  A  tenant  for  life,  with  power  to  demise  all  the  coodtitiev 
manors,  &c.  and  hereditaments,  or  any  part  thereof,  £)"ougr56'5. 
reserving  so  much  or  as  great  yearly  rents,  or  more, 
as  was  then  paid  ;  made  a  lease  of  a  manor  and 
fishery,  which  had  never  been  let,  together  with  other 
premises,  reserving  a  greater  rent  than  had  formerly 
been  reserved.  It  was  contended  that  the  manor  and 
fishery  were  not  demisable  under  the  power,  as  no  rent 
was  then  paid  for  them  :  to  which  it  was  answered, 
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that  the  qualification  in  the  power,  with  regard  to  the 
reservation  of  rent  then  paid,  could  only  apply  to 
such  parts  of  the  subject  of  the  power  as  were  then 
let ;  but  the  power  itself  expressly  extended  to  the 
manors  and  fishery  ;  and  it  must  have  been  known  at 
the  time  of  the  settlement,  that  neither  the  manors  nor  ' 
fishery  were  then  let ;  for  where  a  general  authority 
is  given  by  a  power  to  let  manors,  lands,  &c.,  and 
afterwards  there  is  a  qualification  that  the  usual  rent 
shall  be  reserved,  such  afiirmative  qualification  shall 
not  restrain  the  generality  of  the  power,  but  shall 
only  apply  to  the  part  which  was  formerly  demised. 
It  was  also  objected,  that  as  the  rent  was  entire,  and 
could  not  be  apportioned,  it  was  not  clear  that  the 
ancient  rent  was  reserved  for  that  part  of  the  premises 
which  had  formerly  been  let :  in  answer  to  which,  it  was 
said  to  be  sufficient  that  the  advance  on  the  whole  was 
30/.,  and  that  the  fishery  was  only  worth  15/.  a  year; 
and  the  manor  was  not  of  any  pecuniary  value. 

Lord  Mansfield  said,  the  power  was  express,  to  de- 
mise the  manors  and  fisheries ;  they  were  particularly 
mentioned  in  the  settlement,  and  the  power  went  to 
the  whole.  They  paid  under  this  lease  as  great  a 
yearly  rent  as  at  the  time  of  the  settlement,  for  they 
paid  nothing  then  ;  the  words  therefore  were  complied 
with,  and  this  objection  could  only  stand  upon  intent ; 
but  the  Court  thought  no  such  intent  appeared.  The 
manors  were  nominal,  of  no  value,  no  object  of  yearly 
income,  the  fishery  worth  only  15/.  a  year:  they  were 
convenient  to  the  lessee  living  on  the  land,  and  of  no 
use  to  the  remainder-man  :  the  rioht  of  fishino-  and 
shooting  was  reserved  to  him.  For  his  part  he  thought 
the  intent  was  to  give  leave  to  demise  all,  reserving  as 
much  rent  in  the  whole,  as  had  been  paid  before ;  and 
in  fact  30/.  more  had  been  reserved.  The  Court  was 
of  opinion  that  the  lease  was  good. 

17.  A  power  may  however  be  taken  to  be  special, 
and  not  allowed  to  extend  to  all  the  property  com- 
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prised  in  the  deed  wherein  the  power  is  given,  if  it 
appear  from  the  nature  of  the  power  compared  with 
that  of  the  property,  to  have  been  the  intention  of  the 
parties  that  it  shoukl  be  special. 

18.  A  power  was  eiven  to  a  tenant  for  life,  to  make  Bajgotv. 

^  °  Onghton, 

a  lease  or  leases  for  three  lives  or  twenty-one  years,  s  Mod.  249. 
of  all  or  any  part  of  the  premises  in  the  indenture, 
comprised  at  such  yearly  rents,  or  more,  as  the  same 
were  then  let  at.  Lady  Baggot  who  was  the  tenant 
for  life,  married  Sir  A.  Oughton,  and  made  a  lease  to 
him  of  the  capital  messuage  for  twenty- one  years ; 
but  reserved  no  rent.  It  was  resolved,  that  this  lease 
was  void  ;  and  the  judgment  is  said  to  have  been 
affirmed  in  the  House  of  Lords, 

19.  A  person  devised  his  estate  in  strict  settlement,  Pomeryr. 
and  gave  to  all  the  tenants  for  life  a  power  to  grant,  3  T^rm  r! 
demise,  and  lease  all  or  any  of  the  said  manors,  parts  ^''^' 

of  manors,  messuages,  lands,  tenements,  and  here- 
ditaments ;  so  as  the  usual  rents  and  other  yearly 
payments,  dues,  reservations,  and  heriots,  were  from 
time  to  time  reserved,  and  made  due  and  payable. 
A  tenant  for  life  made  a  lease  of  certain  tithes,  which 
had  never  been  leased  before  ;  and  the  question  was, 
whether  that  lease  was  good. 

Lord  Kenyon  said,  when  he  first  read  over  the 
case,  he  entertained  no  doubt  upon  the  question ;  but 
when  Cumberford's  case  was  stated  at  the  bar,  he  Ante,  §13. 
wished  to  see  on  what  ground  the  Court  proceeded 
in  determining  it.  For  if  certain  legal  ideas  were 
annexed  to  certain  technical  words,  as  in  the  case  of 
limitations  of  real  estates,  it  would  be  extremely 
dangerous  to  depart  from  the  sense  given  to  them  by 
the  law,  however  apparent  the  intention  of  the  parties 
might  be  to  the  contrary.  Now,  on  looking  into  that 
case,  the  rule  would  be  found  to  be  clear  and  un- 
doubted ;  but  the  counsel  who  argued  Goodtitle  v.  Ante,  §  \g. 
Funucan,  in  stating  Cumberford's  case,  omitted  the 
most  important  words  ;  namely,  that  the  intention  of 
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the  parties  was  to  govern.  If  that  was  the  rule,  and 
the  Judges,  m  construing  the  particular  words  of  dif- 
ferent powers,  had  appeared  to  make  contrary  de- 
cisions at  different  times,  it  was  not  that  they  had 
denied  the  general  rule,  but  because  some  of  them 
had  erred  in  the  application  of  the  general  rule  to  the 
particukir  case  before  them  ;  for  in  all  the  cases  they 
professed  to  determine  upon  the  intention  of  the 
parties.  It  was  not  necessary  to  go  into  all  the  cases, 
because  they  were  all  arranged  in  Douglas,  and  the 
due  effect  given  to  them  by  Lord  Mansfield  ;  from 
all  which  he  at  last  extracts  the  general  rule,  that  the 
construction  of  these  powers  must  be  governed  by 
the  intention  of  the  parties  ;  and  in  applying  that  rule 
to  the  case  of  Baggot  v.  Oughton,  he  said — "  In  a 
family  settlement  of  an  estate,  consisting  of  some 
ground,  always  occupied  together  with  the  seat,  and 
of  lands  let  to  tenants,  upon  rents  reserved,  the  qua- 
lification annexed  to  the  power  of  leasing,  that  the 
ancient  rent  must  be  reserved,  manifestly  excluded  the 
mansion-house,  and  lands  about  it,  never  let.  No 
man  could  intend  to  authorize  a  tenant  for  life  to  de- 
prive the  representative  of  the  family  of  the  use  of  the 
mansion-house.  The  words  in  such  a  case  show  that 
the  power  is  meant  to  extend  only  to  what  has  been 
usually  let ;  by  that  means  the  heir  enjoys  all  the  pre- 
mises in  the  settlement,  just  as  they  were  held  by  his 
ancestor,  the  tenant  for  life ;  he  has  the  occupation  of 
what  was  always  occupied,  and  the  rent  of  what  was 
always  let." 

Now,  the  whole  of  this  reasoning  applied  most 
pointedly  to  the  case  before  the  Court ;  these  tithes 
never  had  been  let,  but  had  always  been  occupied  by 
the  possessor  of  the  estate  ;  therefore  he  did  not 
think  that  the  case  of  Baggot  v.  Oughton  could  be 
distinguished  from  this  in  principle.  This  was  the 
broad  ground  on  which  he  was  of  opinion,  that  the 
lease  in  question  was  not  a  valid  one.    The  other 
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Judges  concurred ;  and  Mr.  Justice  Buller  observed, 
that  in  the  case  of  Goodtitle  v.  Funucan,  the  Court 
relied  on  the  words  at  the  end  of  the  power — •"  or 
proportionably  for  any  part  thereof,"  though  no  notice 
was  taken  of  it  in  the  printed  report.  For  those  words 
showed  that  it  was  the  intention  of  the  parties  that  the 
quantum  of  the  rent,  and  not  any  particular  part  of  the 
premises  included  in  the  settlement,  was  to  guide  the 
person  in  executing  the  power.  But  in  this  case  the  de- 
visor did  not  intend  that  any  part  of  the  estate  should 
be  let,  but  that  which  had  been  usually  demised  before. 

20.  The  third  restriction  usually  inserted  in  powers  m-  As  to  the 

•^  IT-  *''"®  when  the 

of  leasing,  relates  to  the  tmie  when  the  lease  is  to  lease  is  to  com- 
commence ;  whether  immediately  or  at  a  future  period, 
whether  in  possession  or  in  reversion. 

21.  Lord  Holt  has  thus  explained  the  nature  of  a  Com.  r.  39. 
lease  in  reversion  : — "  In  the  most  ample  sense,  that 

is  said  to  be  a  lease  in  reversion,  which  hath  its  com- 
mencement at  a  future  day,  and  then  it  is  opposed  to 
a  lease  in  possession  ;  for  every  lease  that  is  not  a 
lease  in  possession,  in  this  sense  is  said  to  be  a  lease 
in  reversion." 

In  a  more  confined  sense  of  the  term  a  lease  in  re- 
version signifies  a  lease  to  begin  from  the  determina- 
tion of  a  lease  in  being,  in  which  sense  all  leases, 
where  there  is  a  particular  estate  outstanding,  are 
leases  in  reversion.  And  so  is  the  term  reversion  to 
be  taken  where  mention  is  generally  made  of  leases  in 
possession,  under  a  power ;  for  otherwise  a  tenant  for 
life,  with  power  to  make  leases  in  reversion,  might 
make  a  lease  to  commence  fifty  years  after  his  death. 

22.  It  was  formerly  held  that  a  lease  made  to  com- 
mence from  the  date,  or  the  day  of  the  date,  was  a  lease 
in  reversion.  But  this  doctrine  has  been  altered  by 
the  following  determination. 

23.  A  tenant  for  life,  with  power  to  make  leases  Pughv.D.of 
for  twenty-one  years,  in  possession,  and  not  in  re-  towp'714. 
version,  made  a  lease  to  his  daughter,  to  hold  from 
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the  day  of  the  date  of  the  indenture  for  twenty-one 
years.  Lord  Mansfield,  after  stating  all  the  autho- 
rities on  this  subject,  delivered  his  opinion  i\\dXfrom 
might,  in  the  vulgar  sense,  and  even  in  strict  pro- 
priety of  language,  mean  either  inclusive  or  exclu- 
sive :  that  the  parties  necessarily  understood,  and  used 
it  in  that  sense  which  made  the  deed  effectual.  That 
courts  of  justice  were  to  construe  the  words  of  parties 
so  as  to  effectuate  their  deeds,  and  not  to  destroy 
them  ;  more  especially  when  the  words  themselves 
abstractedly  might  admit  of  either  meaning.  It  was 
therefore  adjudged,  that  the  lease  should*  be  deemed 
a  lease  in  possession,  and  therefore  good,  being  war- 
ranted by  the  power. 

24.  AVhere  a  power  is  given  indefinitely  to  make 
leases,  without  mentioning  the  time  when  they  are 
to  commence  ;  it  shall  be  taken  strictly  against  the 
donee  of  the  power,  and  consequently  be  construed 
so  as  only  to  authorize  leases  in  possession,  and  not 
leases  in  reversion. 

25.  Henry  Earl  of  Suffolk  was  seised  of  an  estate 
under  an  act  of  parliament,  to  the  use  of  himself  for 
life,  remainder  to  his  wife  for  life,  &c.;  with  a  proviso, 
that  it  should  be  lawful  for  the  earl  to  make  leases 
for  21  years.  The  earl  made  a  lease  for  21  years,  and 
before  the  end  of  it,  he  made  another  lease  to  the 
lessee  for  21  years,  dated  the  30th  of  March,  to  com- 
mence at  Michaelmas  following.  It  was  adjudged  a 
void  lease,  because  for  the  time  it  was  a  lease  in  re- 
version ;  and  if  he  might  make  a  lease  to  commence  at 
the  Michaelmas  following,  he  might  make  it  to  com- 
mence twenty  years  after,  which  would  destroy  the 
effect  of  the  settlement, 

2G.  A  power  to  make  leases  generally,  does  not 
authorize  the  donee  to  make  a  lease  to  commence 
after  the  determination  of  a  lease  in  being ;  for  it  has 
been  observed  that  such  a  lease  is  reversionary  in  the 
strictest  sense. 
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27.  A  woman,  tenant  in  fee  simple,  levied  a  fine  to  shecombv. 
the  use  of  herself  for  life,  remainder  to  her  eldest  son  velv.  222. 

in  tail;  reserving  to  herself  a  power  to  make  leases  DllTIfBucE'. 
at  any  time  for  21  years  or  three  lives.  She  after-  siatTdiT* 
wards  leased  a  part  of  the  premises  to  A.  for  21  years, 
and  before  that  lease  expired,  made  another  to  A.  for 
21  years,  to  begin  after  the  determination  of  the  for- 
mer lease,  and  died.  The  first  lease  expired,  and 
then  a  question  arose,  whether  the  latter  lease  was 
good  under  the  power.  It  was  adjudged,  that  it  was 
not,  for  upon  such  power  she  could  not  make  a  lease 
to  commence  at  a  day  to  come,  but  was  confined  to 
a  lease  in  possession,  and  could  not  convey  an  interest 
to  commence  in  fiituro  in  reversion,  after  another 
estate  expired;  but  the  law  would  adjudge  upon  a 
general  power  to  make  leases,  without  saying  more, 
that  they  ought  to  be  leases  in  possession;  for  if 
under  such  a  power  a  lease  might  be  made  upon  a 
lease,  the  donee  might,  by  making  infinite  leases, 
detain  those  in  remainder  out  of  possession  for  ever, 
which  would  be  contrary  to  the  intent  of  the  parties, 
and  against  reason. 

28.  It  is  immaterial  whether  a  lease  made  to  com- 
mence upon  the  determination  of  a  lease  in  being,  be 
made  to  the  person  who  holds  under  the  former  lease, 
or  to  a  stranger ;  it  is  equally  reversionary. 

29.  Lord  Bath  being  tenant  for  life,  with  power  to  pnev.  Cavan, 
grant  leases  for  any  number  of  years,  not  exceeding  567. 
forty  years,  in  possession  and  not  in  reversion,  demised 

the  premises  in  question  to  B.  Timbrell  for  sixty  years, 
which  term  became  afterwards  vested  in  Colonel 
Lambert.  On  the  30th  of  April,  General  Pulteney, 
who  was  then  seised  of  the  premises  for  life  under  the 
same  settlement,  made  a  lease  to  Colonel  Lambert  for 
thirty-four  years,  to  commence  at  the  expiration  of 
the  former  lease  for  sixty  years.  It  was  argued,  that 
this  was  a  reversionary  lease,  to  take  eflfect  after  the 
determination  of  another  lease  then  in  existence,  and 
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which  had   at   that  time   twenty-six   years  to.  run. 
The  circumstance  of  the  second  lease  being  granted 
to  the  same  lessee,  and  to  commence  after  the  ex- 
piration of  the  former  lease,  could  not  vary  the  case, 
and  operate  so  as  to  make  it  a  continuance  of  the 
former  lease ;    it  must  therefore  be  considered  as  a 
reversionary  lease,  as  much  as  if  it  had  been  granted 
to  a  different  lessee.     The  Court  held  the  lease  to  be 
void. 
Doe  V.  Calvert,       30.    Gcorge  Allan    being  tenant  for  life,    with  a 
power  to  make  leases  in  possession,  and  not  in  re- 
mainder or  reversion  or  expectancy ;  by  indenture  of 
lease,  bearing  date  and  executed  the  29th  March  1798, 
demised  the  lands  in  question  to  Calvert,  to  hold  the 
same  in  manner  following,  viz.    the    tillage  ground 
from  the  13th  of  February  then  last  past,  the  pasture 
ground  from  the  5th  April  then  next,  and  the  residue 
from  the  r2th  of  May  also  then  next,  for  the  term  of 
twelve  years,  from  the  said  respective  days.      The 
periods  mentioned  in  the  habendum  of  the  lease  were 
the  usual  periods  of  entry  by  tenants  on  arable,  pas- 
ture, and  meadow  ground,  in  the  country  where  the 
lands  lay.    Calvert,  the  lessee,  on  the  day  of  the  date 
of  the  lease,  held  the  premises  as  tenant  from  year  to 
year,  and  which  tenancy,  according  to  the  custom  of 
the  country,  would  determine  on  the  13th  of  February, 
the  5th  of  April,  and  12th  of  May  in  the  year  1798.— 
It  was  contended,  that  this  was  a  lease  in  reversion, 
and  not  in  possession,  except  as  to  the  tillage  ground; 
?ind  the  lease  being  entire,  if  void  for  part,  must  be 
void  for  the  whole.     The  Court  was  of  this  opinion, 
and  observed,  that  the  cases  cited  where  leases  had 
been  holden  void  for  excess  only,  did  not  apply,  for 
this  was  no  question  of  excess :  in  those  cases,   by 
retrenching   the   excess,   a  lease    might  be   brought 
within  the  terms  of  the  power ;  but  no  limitation  of 
the  term  would  make  a  lease  in  reversion  a  lease  in 
possession. 
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31.  When  lands  are  leased  out  for  lives,  or  years,  Unless  the 

.  .  ^  estate  be  re- 

and  afterwards  limited  in   strict   settlement,  with  a  versionary. 
power  to  the  tenant  for  a  life  to  make  leases  generally, 
he  may  make  a  reversionary  lease,  to  commence  upon  .     • 

the  determination  of  the  subsisting  lease :  for  other- 
wise the  tenant  for  life  might  never  have  an  oppor- 
tunity of  exercising  his  power. 

32.  Husband  and  wife  made  a  lease  of  part  of  the  Mar.ofNor- 

^  thampton  s 

wife's  estate  for  twenty-one  years,  rendering  the  case,  Dyer, 
accustomed  rent.  Afterwards  it  was  enacted  by 
parliament,  that  the  husband  should  have  the  lands 
in  lease  and  the  rent  for  his  life,  remainder  to  his 
wife ;  and  that  all  leases  and  grants  thereof  made  and 
to  be  made,  by  the  husband  by  indenture  for  three 
lives  or  twenty-one  years,  reserving  the  accustomed 
rent,  should  be  good.  The  husband,  after  eight  years 
of  the  lease  expired  (reciting  the  former  lease),  de- 
mised the  land  for  twenty-one  years  next  after  the 
end  of  the  first  twenty-one  years,  reserving  the  usual 
rent.  It  was  held  by  Manwood  and  Dyer,  that  the 
lease  was  good ;  but  Mounson  was  of  a  different 
opinion.  And  in  a  note  it  is  said  that  MounsoiVs  was  Fox  v.  Prick- 
'the  better  opinion.  But  the  validity  of  such  a  lease  349. ' 
was  established  in  the  following  modern  case.  • 

33.  A  person  being  tenant  for  life  of  the  reversion  Coventry  v. 
■of  lands,   which  were  leased   out  for  lives ;    with  a  Com."RT3i2. 
power  to  make  leases  of  any  part  thereof  for  twenty- 
one  years ;  or  one,  two,  or  three  lives ;  so  as  there 

were  not  in  any  part  of  the  premises  so  leased,  at  any 
one  time,  any  more  or  greater  estate  or  estates  than 
for  twenty-one  years,  or  for  three  lives,  or  for  any 
number  of  years  determinable  upon  three  lives ;  made 
several  leases  for  99  years,  to  commence  from  the 
death  of  a  remaining  life  in  a  former  lease.  And  upon 
an  issue  directed  out  of  Chancery  to  try  the  validity 
of  these  leases,  the  Court  of  King's  Bench  was  of 
bpinion,  that  they  were  good  under  the  power. 

34.  But  where,  in  a  settlement  of  an  estate  in  re- 
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version,  a  power  is  expressly  given  to  make  leases  in 
possession;  a  lease  in  reversion  will  not  be  supported. 
Opey  V.  35.  A  father  and  son  made  a  lease  for  ninety-nine 

T.^iSym.  132.  years,  if  three  persons  or  any  of  them  should  so  long 
live.  Afterwards  they  settled  the  reversion  to  the  use 
of  the  father  for  life,  with  a  power  to  make  leases  for 
ninety-nine  years,  or  three  lives  in  possession,  or  for 
two  lives  in  possession  and  one  in  reversion,  or  for 
one  life  in  possession  and  two  in  reversion.  The 
father,  during-  the  continuance  of  the  first  lease,  made 
a  lease  for  life;  and  the  question  was,  whether  the 
latter  lease,  being  made  while  the  lives  in  the  former 
lease  were  in  being,  was  authorized  by  the  power. 
Justice  Keeling  inclined,  that  the  lease  was  within  the 
power;  for  the  settlement  being  only  of  the  reversion, 
a  present  lease  of  the  reversion  was  within  it.  Wind- 
ham and  Twisden  held,  that  the  settlement  being  of 
a  reversion,  if  the  words  of  the  power  had  been  ge- 
neral, to  make  leases,  a  lease  in  reversion  had  been 
within  it;  but  the  power  being  expressly  to  make 
leases  in  possession,  this  lease  in  reversion  was  not 
within  it. 
But  concurrent      36.  Where  a  person  has  a  general  power  to  make 

leases  are  good.     -,11  i 

leases,  he  may  make  a  concurrent  lease,  to  commence 
immediately ;  although  the  lands  are  then  held  under 
an  existing  lease,  made  either  by  a  former  proprietor, 
or  the  person  making  such  lease. 

Berry  v.  Rich,  37.  It  was  adjudgcd  by  the  Court  of  Common  Pleas, 
about  17  Cha.  II.,  that  if  a  man  had  power  to  make 
a  lease  for  years,  where  there  was  another  lease  in 
being,  there,  if  he  made  a  lease  to  commence  in 
j)ra;scnti,  the  power  was  well  executed ;  and  the  se- 
cond lease  should  continue  as  long  as  it  might,  taking 
eftect  in  possession  after  the  determination  of  the  first 
lease. 

Read  V.Nash,  38.  A  pcrsou  dcviscd  lands  to  his  son  for  life,  with 
a  proviso,  that  if  he  made  any  alienation,  &c.  other- 
wise than  a  lease  for  twenty-one  years,  he  should  for- 
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feit  his  estate.  The  son  made  a  lease  for  twenty-one 
years,  and  a  year  before  the  expiration  of  that  lease, 
he  made  another  lease  for  twenty- one  years,  to  begin 
immediately.  The  question  was,  whether  the  last  lease 
was  authorized  by  the  power.  It  was  said,  that 
although  the  tenant  for  life  could  not,  under  the 
power,  make  leases  in  reversion,  for  then  he  might 
charge  the  inheritance  in  mjinitum,  yet  such  a  lease  as 
this  was  good,  for  it  was  to  begin  presently,  so  that 
the  inheritance  could  not  be  charged  in  the  whole  for 
more  than  twenty-one  years.  And  the  Court  seems 
to  have  been  of  that  opinion;  but  no  judgment  appears 
to  have  been  given. 

39.  A  person  was  tenant  for  life,  with  power  to  de-  Goodtitie  v. 

^  .  .  Funucan, 

mise  the  lands  to  any  person  or  persons  m  possession,  Doug.  565. 
but  not  by  way  of  reversion,  or  future  interest,  for 
the  term  of  twenty-one  years  absolute,  or  any  lesser 
absolute  term,  or  for  any  term  or  number  of  years  de- 
terminable  upon  one,  two,  or  three  lives.  The  lands 
were  let  for  a  year,  and  then  the  tenant  for  life,  by 
indenture,  reciting  his  power,  demised  them  for 
ninety-nine  years  if  the  lessee  should  so  long  live ; 
and  directions  were  given  to  the  tenant  for  a  year  to 
pay  his  rent  to  the  lessee,  which  he  accordingly  did. 
It  was  contended,  that  this  was  a  lease  in  reversion, 
and  therefore  void  under  the  power.  But  Lord 
Mansfield  said,  it  was  good  as  a  concurrent  lease, 
upon  the  authority  of  the  case  of  Read  v.  Nash.  Ante,  §38. 

40.  With  respect  to  leases  in  reversion,  it  has  been  Powers  to  leate 
already  stated,  that  a  power  to  make  leases  in  reversion  '"  "^^'^''°"- 
only  extends  to  leases  to  commence  from  the  deter- 
mination of  leases  in  being ;  and  does  not  enable  the 

donee  of  such  a  power  to  make  leases  to  commence 
generally  at  any  future  period.  And  Lord  Holt  says,  i  Com. r.  39. 
the  expression  to  lease  in  reversion  has  a  different 
signification  in  the  same  conveyance,  when  applied  to 
leases  for  lives  in  reversion,  from  that  which  it  bears 
when  applied  to  leases  for  years.    For  as  a  lease  for 
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lives  cannot,  strictly  speaking,  be  made  to  commence 
ill  futuro,  it  will,  in  that  case,  be  intended  of  a  con- 
Ante,  c  4.  current  lease,  or  a  lease  of  the  reversion;  that  is  of  the 
lands  then  in  lease,  to  commence  in  possession  after 
the  determination  of  the  then  existing  lease,  though  it 
commences  in  interest  presently,  and  is  concurrent 
with  the  existent  lease.  And  that  if  a  power  enabled 
any  one  to  make  leases  in  reversion,  as  well  as  in 
possession,  he  could  not  make  a  lease  in  possession 
and  another  lease  in  reversion  of  the  same  land :  but 
his  power  to  make  leases  in  reversion  should  be  con- 
fined to  such  parts  of  the  land  as  were  not  then  in 
possession. 

41.  It  has  been  already  stated,  that  a  general  power 
of  leasing,  only  authorizes  a  lease  in  possession.  But 
where  a  power  expressly  enables  a  person  to  make 
leases  as  well  in  possession  as  in  reversion,  a  lease  in 
reversion  will  then  be  good. 
whhiock's  42.  William  Whitlock  beino-  tenant  for  life,  with 

case,  8  Rep,  69.  ° 

power  to  make  leases  as  well  m  possession  as  m  re- 
version, demised  the  premises  for  ninety-nine  years, 
to  commence  after  the  death  or  determination  of  the 
estate  of  the  prior  tenant  for  life  ;  and  this  was  held 
to  be  a  good  lease  under  the  power. 

IV.  As  to  the '       43.  The  fourth  restriction  usually  inserted  in  powers 

lease.  of  Icasiug,  Tclatcs  to  the  duration  of  the  lease.     The 

usual  practice  is,  to  restrain  tenants  for  life  from 
making  leases  for  a  longer  term  than  twenty-one 
years ;  except  in  those  countries  where  lands  are 
usually  let  for  lives :  for  there  the  tenant  for  life  is 
allowed  to  grant  leases  for  one,  two,  or  three  lives. 

Aisop  V.  Pine,  And  wlicrc  a  power  is  given  to  make  leases  for  three 
lives,  it  will  be  well  executed  by  a  lease  for  three 
lives,  and  the  life  of  the  longest  liver  of  them,  because 
that  is  the  same  thing. 

8Rep.  ro.t,  44.  A  distinction  is  taken  in  Whitlock's  case,  be- 
tween a  power  to  make  leases  which  in  the  beginning 
is  general,  absolute,  affirmative,  and  indefinite ;  as  to 
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make  a  lease  or  leases,  grant  or  grants,  &c.  witliaut 
any  restriction,  and  then  a  proviso  of  correction  added, 
namely,  that  such  lease  or  leases,  grant  or  grants, 
&c.  shall  not  exceed  the  number  of  three  lives  at 
most,  or  twenty-one  years,  v^hich  clause  is  negative, 
and  qualifies  the  generality  of  the  power :  and  where 
the  power  is  particular,  entire  and  affirmative,  to  make 
leases  for  three  lives,  or  twenty- one  years.  For  in 
the  first  case,  the  donee  of  the  power  may  make  any 
lease  or  grant,  provided  it  does  not  exceed  the  utmost 
extent  of  interest  that  the  power  warrants :  as  if  a 
person  has  a  power  to  make  leases,  provided  they  do 
not  exceed  the  number  of  three  lives  or  twenty-one 
years  ;  there  he  may  make  a  lease  for  ninety-nine 
years,  if  three  lives  shall  so  long  live,  for  that  does  not 
exceed  the  number  of  three  lives,  but  in  truth  is  less. 
But  in  the  second  case,  he  must  pursue  the  power, 
which  is  particular  and  entire ;  as  if  a  person  has  a 
power  of  making  leases  for  three  lives,  or  twenty-one 
years,  he  cannot  make  a  lease  for  ninety-nine  years,  if 
three  lives  shall  so  long  live. 

45.  A  person  was  tenant  for  life,  with  power  to  winter  v. 
lease  for  one,  two,  or  three  lives,  in  possession ;  or  l^sltl'sT^' 
in  reversion  for  one,  two,    or  three  lives,   or  thirty 

years,  or  for  any  number  of  years  determinable  on  one, 
two,  or  three  lives.  It  was  resolved,  that  he  might 
make  a  lease  in  reversion  for  thirty  years  absolutely, 
by  virtue  of  his  power ;  because  the  limitations  and 
restrictions  were  disjoined,  and  the  latter  part  was 
carried  on  by  way  of  enlargement  of  the  power. 

46.  A  power  to  let  leases,  provided  they  do  not 
exceed  thirty- one  years,  or  three  lives,  will  warrant  a 
lease  for  three  lives,  or  thirty- one  years,  whichever 
shall  last  longest. 

47.  Lord  Netterville,  being  tenant  for  life,  with  Commons  v. 

,.  ,  .  Marshall, 

power  to  lease  for  any  term,  not  exceedmg  thirty-one  « Bro.  Pari, 
years,  or  three  lives,  to  commence  in  possession,  made  ^^'  ^^^' 
a  lease  for  the  lives  of  three  persons,  and  the  longest 
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liver  of  them,  or  for  the  term,  time,  and  space  of 
thirty-one  years,  which  should  last  longest.  On  a 
question,  whether  this  lease  was  warranted  by  the 
power,  it  was  determined  by  the  Court  of  Exchequer, 
and  also  by  the  Court  of  Exchequer  Chamber  in 
Ireland,  that  the  lease  was  good.  On  a  writ  of  error 
to  the  House  of  Lords  in  England,  the  Judges  were 
directed  to  deliver  their  opinion  on  the  following 
question:  **  Whether  the  lease  stated  in  the  special 
verdict  could  be  supported  as  a  good  execution  of  the 
power,  or  whether  such  lease  was  absolutely  void." 
And  they  delivered  their  unanimous  opinion,  that  the 
lease  might  be  supported  as  a  good  execution  of  the 
power;  whereupon  the  judgment  Avas  affirmed. 
V.  Astothe  48.  The  fifth  restriction  usually  inserted  in  powers 

lervVd! ''^ ""  of  leasing,  relates  to  the  rent  directed  to  be  reserved. 
The  common  practice  formerly  was  to  require  that 
the  ancient  usual  and  accustomed  rent  should  be  re- 
served, in  order  that  the  persons  in  remainder  might 
not  be  prejudiced  by  such  leases. 
What  is  the  49.  Lord  Holt  was  of  opinion,  that  the  words  an- 

3"chTRep'.'66.  cicut  and  accustomed  rent,  meant  that  rent  which  was 
reserved  when  the  power  was  created,  if  a  lease  were 
then  in  being;  or  that  which  was  last  before  reserved, 
if  no  lease  were  in  being.  For  he  who  created  such  a 
power,  intended  no  more  than  that  the  tenant  for  life 
should  not  be  able  to  put  the  estate  in  a  worse  con- 
dition than  it  was  in  when  the  power  was  created. 
Lord  Cowper  doubted  as  to  this  point,  and  suggested, 
that  if  lands  were  leased  once  at  a  greater,  and  twice 
at  a  lesser  rent,  he  should  consider  the  rent  of  the 
former  lease  to  be  the  ancient  rent ;  for  the  last  lease 
might  be  made  by  the  person  who  had  the  fee,  and 
who  was  not  bound  to  reserve  the  ancient  rent,  but 
might  let  it  for  nothing  if  he  pleased.  He  also  said, 
this  rule  could  not  apply  to  lands  anciently  demised, 
where  fines  had  been  taken  ;  for  there  the  rents  were 
more  or  less,  as  the  fines  were  higher  or  lower. 


Title  XXXII.    Deed.     Ch.  xv.  §  50—62.  193 

50.  Where  lands  have  been  usually  leased  for  lives,  Right  v, 
and  the  usual  profits  made  by  fines,  a  tenant  for  life  3 ^^'1441. 
under  a  settlement,  with  a  power  to  lease,  reserving 

so  much  or  more  yearly  rent  as  had  been  received  for 
the  premises  within  twenty  years  then  last  past,  will 
not  be  obliged  to  let  the  lands  at  a  rack  rent,  ^^ut  may 
demise  them,  reserving  the  usual  fines  and  rent;  as  a 
lease  at  a  rack  rent  may  be  inconsistent  with  the  nature 
of  the  estate. 

51.  Where  a  power  required  that  two  thirds  of  the  ciere'«case, 
improved  value  should  be  reserved  as  a  rent,  the  re-  e^Rij)"'?;. 
servation  might  formerly  have  been  made  in  the  terms  ludi^  2Cha. 
of  the  power.     But  in  general  it  now  seems  necessary  ^'  ^2. ' 
that  the  precise  sum  intended  to  be  reserved  should 

be  specified  in  the  lease ;  for  otherwise  the  persons  in 
remainder  may  be  put  to  infinite  trouble  and  expense, 
in  proving  the  value  of  the  lands  demised,  or  the 
quantum  of  the  ancient  accustomed  rents. 

52.  In  a  settlement  made  on  the  marriage  of  Lord  Hamilton  v. 
Brandon,  eldest  son  of  the  Earl  of  Macclesfield,  a  eBloTari. 
power  was  given  to  the  tenants  for  life  to  lease  all  ^''  ^^^' 
the  premises;  so  as  upon  every  such  lease,  of  such  Orbyv.Mohun, 
parts   of  the  premises   as    had   been  anciently  and  ^  *™* 
accustomably  demised,  whereof  fines  had  been  usually 

taken,  the  old,  usual,  and  accustomed  yearly  rent  or 
rents,  or  more,  should  be  yearly  reserved  and  made 
payable ;  i  and  so  as  upon  every  lease  of  such  part  of 
the  premises  as  had  not  been  usually  let,  and  for  which 
there  had  not  been  any  fine  or  fines  usually  taken, 
there  should  be  reserved  and  made  payable  the  most  " 
and  best  improved  yearly  rent  that  could  be  reason- 
ably had  or  obtained  for  the  same. 

A  tenant  in  possession  under  the  settlement,  being 
desirous  to  make  leases  for  the  benefit  of  his  family, 
and  seized  with  a  sudden  indisposition,  when  he  had 
no  rent  rolls  or  old  leases,  made  a  lease  of  all  the  lands 
which  had  been  usually  letten,  and  fines  taken  for  the 
same,  yielding  and  paying  the  several  and  respective  old 

VOL.  IV.  6 


194  Title  XXXll.     Deed.     C//.  xv.  §  52. 

accustomed  rents  reserved  and  payable  for  the  same.  And 
also  another  lease,  whereby  part  of  the  premises,  for 
which  fines  had  not  been  usually  taken,  and  of  which 
there  was  then  no  lease  for  years,  or  for  any  life  in 
being,  were  demised,  yielding  such  sum  and  sums  of 
money  as  should  amount  to  the  best  and  most  im- 
proved yearly  rent  that  could  be  reasonably  had  and 
obtained  for  the  same. 

A  question  having  arisen  on  the  validity  of  these 
leases,  the  latter  of  them  was  given  up  by  the  lessees ; 
a  reservation  of  the  most  improved  rent  being  so  un- 
certain, that  it  could  not  be  supported.  And  as  to 
the  former,  after  a  hearing  before  Lord  Cowper, 
assisted  by  Lords  Holt  and  Trevor,  it  was  held  not  to 
be  warranted  by  the  power,  contrary  to  the  opinion 
of  Lord  Holt. 

On  an  appeal  to  the  House  of  Lords,  it  was  said,  on 
the  part  of  the  lessees,  that  the  objections  made  at 
the  hearing  to  the  validity  of  the  lease,  were,  first, 
that  it  ought  to  have  mentioned  the  particular  rent 
reserved ;   secondly,  that  the  ancient  and  accustomed 
rent  was  thereby  reserved,  as  well  for  lands  not  an- 
ciently leased,  as  for  those  that  were.     As  to  the  first 
objection,  it  was  argued  that  the  specifying  a  certain 
rent,  in  the  reservation  of  a  lease,  was  clearly  not  ne- 
cessary,   if  the  particular   rent    intended   might    be 
known  by  proper  reference.     Id  cerium  est  quod  cerium 
reddi  potest,  was  an  undoubted  maxim  both  in  law  and 
reason.     What  those  ancient  rents  were,  was  a  matter 
of  fact,  capable  of  being  known,  and,  without  diffi- 
culty, by  those  who  had  the  writings  of  the  estate. 
That  the  reservation  was  in  the  same  terms  with  the 
power,  and  consequently  was  pursuant  to  it.     That 
the  plain  meaning  of  the  restriction  in  this  power, 
was  to  secure  the  ancient  rents  to  the  remainder-man; 
if  he  had  these,  he  had  all  that  was  intended  him ;  and 
there  could  be  no  doubt  but  he  would  be  entitled  to 
them  by  this  reservation.    As  to  the  other  objection, 
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it  was  argued  that  the  demise  in  the  words  of  it  was 
several;  that  the  reservation  of  the  several  and  re- 
spective ancient  rents,  for  the  several  and  respective 
messuages,  &c.,  could  not  mean  any  thing  but  such 
rent  for  each  tenement  as  was  anciently  reserved  for 
the  same ;  and  it  would  be  difficult  to  use  plainer  and 
stronger  words  to  import  the  meaning.  That  the 
words  yielding  therefore  must  be  understood  reddendo 
singula  singulis:  and  which  method  of  interpretation 
the  law  prescribes  in  many  instances,  not  so  strong  as 
this.  So  that  as  to  those  parts  of  the  estate  demised, 
if  there  was  any  which  had  no  ancient  rent,  no  rent 
was  reserved  by  this  reservation ;  and  consequently  as 
to  those  the  power  was  not  executed. 

On  the  other  side  it  was  insisted,  that  as  to  the 
lease  upon  which  the  rent  reserved  was  mentioned  to 
be  the  most  improved  rent,  this  reservation  was  plainly 
void,  for  the  absolute  uncertainty  of  it ;  consequently 
that  lease  was  not  warranted  by  the  power,  and  was 
accordingly  given  up  at  the  hearing.      And  as  to  the 
other  lease,   under  the  several  and  respective  old  and 
accustomed  rents  reserved  and  payable  for  the  said  pre- 
mises;  this  was  also  void,  as  against  the  remainder- 
man, and  not  warranted  by  the  power ;  because  there 
being  many  farms,  and  a  great  estate  within  this  one 
lease,  some  let  at  the  ancient  rents,  and  some  not,  it 
would  put  insuperable  difficulties  upon  the  remain- 
der-man, to  recover  his  rent ;  he  must  be  so  lucky  as 
to  point  out  what  was  the  old  rent,  for  what  and  for 
how  much  land  it  was  paid,  and  at  what  times  pay- 
able ;  and  if  the  tenant  could  prove  that  a  different 
rent  was  paid  for  the  land,   or  that  any  other  land 
was  comprised  in  the  lease,  or  that  the  rent  was  for- 
merly payable  at  any  other  day,  the  remainder-man 
could  not  recover;  but  instead  of  recovering  the  rent, 
must  from  time  to  time  pay  him  costs  :  whereas  it 
was  intended  that  the  remainder-man  should  have  as 
plain,  certain,  and  easy  a  remedy  for  his  rent,  as  other 
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landlords  have.  But  upon  the  lease  in  question  it 
neither  appeared  what  the  rent  was  which  the  re- 
mainder-man was  to  have,  nor  for  what  estate  the 
rent  was  to  be  paid,  nor  when  or  on  what  days  it  was 
to  grow  due ;  the  lease  giving  the  remainder-man  no 
manner  of  light  as  to  those  particulars.  That  as  these 
powers  were  generally  reserved  in  all  settlements,  if 
so  loose  an  exercise  of  them  should  be  allowed  to  the 
tenant  for  life,  it  would  introduce  the  greatest  dif- 
ficulties, and  put  the  greatest  hardships  upon  the 
persons  claiming  in  remainder  under  such  settlements; 
and  by  such  a  construction  the  tenants  for  life,  by 
an  uncertain,  general,  and  short  lease  of  the  whole 
estate,  which  might  be  a  rash  and  sudden  act,  and 
done  with  very  little  expense  of  money,  time,  or 
trouble,  would  be  enabled  to  render  the  remainders, 
though  settled  on  the  highest  considerations,  of  very 
little  value ;  because  the  persons  to  whom  such  re- 
mainders belonged,  would  be  in  a  great  measure  dis- 
abled from  recovering  any  rent. 

After  hearing  the  opinion  of  the  Judges  upon  a 
question  proposed  to  them — "  Whether  the  power  in 
the  settlement  to  make  leases  was  well  executed," 
the  decree  was  affirmed. 

53.  Where  lands  have  never  been  leased,  and  a 
power  is  given  to  demise  them,  reserving  such  rent  as 
was  reserved  for  them  within  the  two  preceding  years, 
a  lease  may  be  made  of  them,  reserving  any  rent  that 
the  lessor  pleases. 

54.  Where  a  power  was  given  to  a  tenant  for  life 
to  make  leases,  with  fine  or  without  fine,  rendering 
such  rents  and  services  as  he  should  think  fit ;  and  he 
made  a  lease  without  rendering  any  rent ;  the  lease 
was  held  good. 

55.  In  modern  times  it  has  been  usual  to  require 
that  the  best  and  most  improved  rent  be  reserved. 
And  it  has  been  resolved  that,  in  such  a  case,  the 
best  rent  means  the  best  rack  rent  that  can  reasonably 
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be  required  by  a  landlord ;  taking  all  the  requisites  of 
a  good  tenant,  for  the  permanent  benefit  of  the  estate, 
into  the  account. 

56.  Where  the  power  requires  the  ancient  rent  to  How  it  is  to  be 
be  reserved,  it  must  be  made  payable  at  the  same  "^"^"^^  " 
time,  and  in  the  same  manner,  as  the  former  rent. 
Therefore  the  reservation  of  rent  half  yearly,  where  it  Moumjoy's 

/>  1  11  -11  11        1  case,  5  Rep.  3. 

was  formerly  reserved  quarterly,  will  make  the  lease  4th  Resoi. 
void;  because  it  is  ad  nociimentum  of  the  persons  in  Doev.wiison, 
remainder,  it  being  more  profitable  for  them  to  have  Aid.""(i3. 
it  paid  quarterly,  than  half  yearly ;  and  all  the  bene- 
ficial qualities  of  the  rent  ought  to  be  preserved. 

57.  The  rent  must  also  issue  out  of  the  same  land. 
Therefore  it  was  resolved  in  Mountjoy's  case,  that 
if  two  several  farms,  which  had  formerly  been  de- 
mised separately,  v/ere  included  in  the  same  lease, 
reserving  one  rent,  though  equal  to  the  two  ancient 
rents ;  or  if  part  of  a  farm  was  let,  reserving  a  rent, 

]}ro  rata ;  it  would  be  void.*     And  the  stat.  39  &  40  Ante.c  5. 
Geo.  III.  c.  41.  does  not  extend  to  this  case. 

58.  An  improvement  in  the  estate  will  not  be  con- 
sidered such  an  alteration  as  to  vary  the  rent,  by 
making  it  issue  out  of  other  hereditaments  than  those 
contained  in  the  power. 

59.  Thus,  where  a  tenant  for  life,  with  power  to  Readv.Nash, 

11  -1  •  1.1-1      1  Leon.  147. 

make  leases,  reservmg  the  ancient  rent,  having  built 
a  new  house  upon  the  land,  made  a  lease,  reserving 
the  ancient  rent;  it  was  contended,  that  this  could 
not  be  said  to  be  the  ancient  rent,  because  part  of  it 
issued  out  of  the  new  house ;  but  the  Court  held  the 
rent  to  be  well  reserved. 

60.  The  rent   must   also  be   reserved   in   such  a 

*  In  the  above  case  of  Doe  v.  ^Vilson,  the  Court  of  King's  Bench 
determined  in  opposition  to  the  resolution  in  Mountjoy's  case,  considering 
that,  in  that  case,  it  was  not  necessary  to  decide  the  point;  and  they 
held  that,  under  a  power  in  the  Earl  of  Shrewsbury's  Act,  to  grant  leases, 
reserving  the  Usual  and  accustomed  yents,  the  la»ds  oiight  be  divided, 
and  rents  reserved  pro  ra^t^. 
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manner,  that  all  the  persons  in  remainder,  claiming^ 
under  the  settlement  by  which  the  power  was  created, 
may  be  enabled  to  compel  payment  thereof. 

6 1 .  The  sixth  restriction,  usually  inserted  in  powers 
of  leasing,  relates  to  the  clauses  and  covenants  di- 
rected to  be  inserted  in  such  leases.  And  it  is  a 
general  rule,  that  all  those  clauses,  reservations,  and 
covenants  required  by  the  power,  must  be  inserted ; 
otherwise  the  lease  will  be  void  against  the  remainder- 
men, and  the  reversioner. 

62.  The  Duke  of  Montague  was  tenant  for  life, 
with  power  to  lease,  reserving  the  ancient  usual  and 
accustomed  rents,  heriots,  boons,  and  services.  In 
the  former  leases  the  tenants  covenanted  to  keep  in 
repair;  and  that  covenant  was  omitted. — Lord  Hard- 
wucke  was  of  opinion  that  the  covenant  was  a  boon, 
and  beneficial  to  the  remainder-man,  and  held  the 
leases  void  for  want  of  it :  he  took  some  days  to  con- 
sider, and  declared  he  was  clear  upon  the  argument, 
but  took  time  because  there  was  no  case  in  point.  The 
more  he  thought  of  it,  the  more  he  was  convinced. 
The  principle  he  rested  upon  was,  that  the  estate  must 
come  to  the  remainder-man  in  as  beneficial  a  manner 
as  the  ancient  owners  held  it. 

63.  The  omission  of  a  covenant  for  payment  of  rent 
will  also  vitiate  a  lease  made  under  a  power.  For  a 
mere  reservation  of  rent  does  not  make  it  payable  till 
entry,  and  therefore  it  in  fact  may  not  be  payable 
during  the  term ;  besides,  if  there  be  no  covenant  to 
pay  the  rent,  the  lease  may  be  assigned  to  a  succession 
of  beggars.  And  the  omission  of  a  clause  of  re-entry 
will  also  invalidate  a  lease  of  this  kind ;  for  if  such  a 
clause  be  not  inserted,  the  ground  may  be  unoccupied, 
without  a  sufficient  distress  upon  it ;  so  that  the  re- 
mainder-man can  neither  have  his  rent,  nor  his  land. 

64.  It  has  been  determined  by  the  Exchequer 
Chamber,  in  a  late  case,  that  where  a  power  re- 
quired, in  the  leases  to  be  made  under  it,  a  proviso 
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for  re-entry  on  non-payment  of  the  rent,  the  power 
was  not  well  pursued  by  a  proviso  of  re-entry,  if  the  2  Brod.  & 
rent  was  in  arrear  tor  liiteen  days.     Jout  this  judg-  Doev.  wiison, 
ment  was  reversed  in  1821  by  the  House  of  Lords.        z<id"^' ^  ^^^' 

Q5.  As  the  omission  of  a  usual  covenant  will  vacate 
a  lease,  so  the  introduction  of  an  unusual  covenant,  on 
the  part  of  the  lessor,  will  have  the  same  effect. 

Q>(j.  A  person  having  a  leasing  power,  reserving  Doev.Sand- 
usual  and  reasonable  covenants,  demised  a  house,  R^'^'oa.  "^ 
with  a  covenant,  that  in  case  the  premises  should  be 
blown  down,  or  burned,  the  lessor  or  his  assigns,  or  the 
persons  who  for  the  time  being  should  be  entitled 
to  the  inheritance,  should  rebuild  them,  otherwise  the 
rent  should  cease.  The  jury  found,  that  this  was  an 
unusual  and  unheard-of  covenant,  on  the  part  of  the 
lessor;  and  it  was  adjudged,  that  the  lease  was  void. 

67.  If,  however,  the  covenants  in  a  lease  made 
under  a  power,  be  upon  the  whole  such  as  place  the 
parties  upon  the  same  footing  as  under  former  leases, 
their  differing  in  trifling  circumstances,  will  not  inva- 
lidate the  lease. 

68.  In  the  case  of  Goodtitle  v.  Funucan,  it  was  Ante,  §39. 
objected  that  the  covenants  were  not  so  beneficial  to 

the  remainder-man,  as  those  in  the  ancient  leases ; 
by  one  of  which  the  tenant  covenanted  to  pay  half 
the  land  tax,  and  by  the  other,  the  lessor  covenanted 
to  free  the  tenant  from  tithes,  and  all  church  dues : 
whereas,  in  the  former  leases,  the  tenants  covenanted  to 
pay  all  duties  and  taxes,  except  the  land  tax.  Church 
dues  were  by  law  particularly  chargeable  upon  the 
occupier.  The  Court  said,  the  power  did  not  mention 
covenants ;  and  that  what  was  thrown  on  the  landlord 
was  compensated  by  what  was  paid  by  the  tenant. 

69.  It  is  laid  down  in  Mildmay's  case,  that  although  in  whatcon- 
a  power  of  leasing  may  be  reserved  in  a  declaration  i^Sinrpowers 
of  uses  of  a  fine  or  recovery,  yet  that  no  such  power  ^'^^^^ '"" 
can  be  reserved  in  a  bargain  and  sale,  or  covenant  to  i^^P-^/^- 

.  o  Poph.  81. 

Stand  seised  :  for  as  uses  may  be  raised  on  a  fine  or 
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recovery,  without  any  consideration,  therefore  a  use 
will  arise  to  the  lessees,  without  consideration ;  and 
the  former  estates  being  raised  without  consideration, 
may  be  defeated  without  consideration.  But  as  no 
uses  can  arise  on  a  bargain  and  sale,  or  covenant  to 
stand  seised,  without  consideration,  therefore  no  use 
can  arise  to  the  lessees;  for  where  the  persons  are 
altogether  uncertain,  and  the  terms  unknown,  there  can 
be  no  consideration ;  so  that  the  former  estates,  which 
were  raised  upon  consideration,  cannot  be  defeated  by 
such  leases. 


CHAP.  XVI, 


Execution  of  Poive?'s. 


1.  Maij  be  restrained  by  Cir- 
cmnstances. 
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14.  A  Poioer  given  generally 
mai/  be  executed  by  Deed 
or  Will. 

19.  But  they  must  be  properly 
executed. 
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teral. 

24.  A  Will  executing  a  Power  re- 
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27.  The  Power  need  not  be  re- 
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31.  But  the  Instrument  must  re- 
fer to  the  Estate. 
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May  be  re- 
strained by 
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Section  1. 

Powers  of  revocation  and  appointment  were  formerly 
directed  to  be  executed  by  the  tender  of  a  ring,  the 
payment  of  a  sum  of  money,  &c. ;  but  in  modern  times 
they  have  in  general  been  directed  to  be  executed  by 
deed  or  instrument  in  writing,  or  by  will.  And  the 
exe<cution  of  these  powers  may  be  restrained  by  such 
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collateral  circumstances,  and  attended  with  such  forms 
and  ceremonies,  as  the  persons  creating  such  powers 
may  think  proper  to  require :  nor  can  a  court  of  law 
dispense  with  the  performance  of  them,  without  vio- 
lating the  intention  of  the  parties. 

2.  This  rule  is  the  same,  though  the  power  be  re-  scha.  Ca.55. 
served  to  the  original  owner  of  the  estate  ;  for  where 

a  person  debars  himself  from  making  any  future  dis- 
position of  his  property,  except  by  an  act  attended 
with  ^certain  forms,  no  court  of  law  can  dispense  with 
the  observance  of  them ;  for  he  may  feel  conscious  of 
such  weakness  and  frailty  of  mind,  as  to  require  that 
all  future  dispositions,  to  be  made  by  him,  should  be 
attended  with  such  solemnities  as  may  effectually 
prevent  surprise  and  imposition.  It  has  therefore 
been  settled,  ever  since  the  introduction  of  powers,  10  Rep.  144.0. 
that  all  the  forms  and  circumstances  prescribed  in  the  ^°^'  ^^'' 
deed  by  which  the  power  is  created,  must  be  strictly 
observed ;  otherwise  no  revocation  or  appointment  will 
take  place. 

3.  Thus  where  the  execution  of  a  power  of  revoca-  Digges-s  case, 
tion  and  appointment  was  directed  to  be  by  deed  ^  ^'^'  ^'^' 
indented,  to  be  enrolled ;  it  was  resolved  that  these 
circumstances  must  be  strictly  complied  with ;  for  if 

the  deed  were  allowed  to  operate  as  a  revocation 
before  enrolment,  then  it  never  would  be  enrolled.  It 
was  also  resolved  in  the  same  case,  that  where  the 
deed  was  directed  to  be  enrolled  in  a  particular  court, 
it  must  be  enrolled  in  that  court. 

4.  The  Duke  of  Albemarle  made  his  will  in  1675,  Bath  and 
and  thereby  gave  a  great  part  of  his  estate  to  the  ll"^]Tcl^ 
Earl  of  Bath.     In  1681,  he  made  a  deed  of  settlement,  ?-'^^-  ,„, 

1  ,  .  '2  Freem.  193. 

Whereby,  though  he  varied  m  several  particulars  from 
his  will,  yet  he  limited  the  greater  part  of  his  estate 
to  Lord  Bath.  In  this  settlement  the  duke  reserved 
to  himself  a  power  of  revocation,  by  any  deed  or 
writing,  to  be  executed  by  him  in  the  presence  of  six 
or  more  credible  witnesses,  three  whereof  to  be  peers 
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of  the  realm.     In  1688,  the  duke  made  another  will 
attested  by  three  witnesses  only,  whereby  he  revoked 
this  settlement,  and  gave  a  great  part  of  his  estate  to 
Mr.  Monk.  Upon  the  duke's  death,  Mr.  Monk  brought 
a  bill  in  Chancery,  to  set  aside  the  settlement,  and 
establish  the  will ;  and  it  was  insisted  on  his  behalf, 
that  although  the  will  might  not,  in  strictness  of  law, 
be  a  revocation  of  the  deed  of  settlement,  the  circum- 
stances required  not  having  been  pursued,  either  in 
the  number  or  quality  of  the  witnesses ;  yet  as  it  was 
made  with  great  deliberation,  (it  being  in  proof  that 
the  draft  was  not  completed  till  six  months  after  in- 
structions had  been  given  for  preparing  it,  and  that 
Lord  Ch.  Justice  Pollexfen's  opinion  was  taken  upon 
it,)  it  ought  to  be  deemed  an  effectual  revocation  in 
equity,  although  the  circumstances  required  had  not 
been  strictly  pursued ;  as  they  were  only  prescribed 
to  prevent  surprise;    and  it  was  evident  there  was 
none  in  this  case.     But  it  was  held  by  Lord  Keeper 
Somers,  the  two  Chief  Justices,  Holt  and  Treby,  and 
Mr.  Baron  Powell,  that  the  latter  will  was  no  revoca- 
tion of  the  former  settlement,  either  at  law  or  in 
equity ;  for  in  all  cases  of  revocations  merely  volun- 
tary,  all   the   circumstances  required  by   the   deed 
creating  the  power,  must  be  strictly  pursued;    and 
there  was  no  precedent  of  any  case  in  equity,  in  which 
the  Court  had  given  any  aid,  where  both  parties  were 
volunteers. 
Dormer  V.  5.  Husbaud  and  wife  settled  the  wife's  estate  to 

2  p.'wm's.      the  use  of  themselves  for  their  lives,  remainder  to  their 
"^^'  first  and  other  issue  in  tail  male  ;  with  a  power  to  the 

husband  "  by  his  last  will,  or  any  writing  purporting 
to  be  his  last  will,  under  his  hand  and  seal,  attested 
by  three  or  more  credible  witnesses,  (if  he  should  die 
before  his  wife,  without  any  issue  between  them  then 
living,)  to  charge  the  premises  with  any  sum  or  sums 
of  money,  not  exceeding  2000/.,  to  be  paid  to  such 
persons  as  he  should  appoint."    There  was  no  issue 
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of  the  marriage  ;  and  the  husband,  by  his  last  will  in 
writing'  under  his  hand,  attested  by  three  witnesses, 
but  not  sealed,  reciting  his  power  of  charging  the 
premises  with  2000/.,  disposed  of  the  same  among  his 
relations.  One  of  the  questions  in  this  case  was, 
whether  this  will,  not  being  sealed,  was  a  good  ap- 
pointment under  the  power. 

Lord  King  was  of  opinion,  that  the  will  being  duly 
executed,  was  a  good  appointment ;  but  directed,  for 
the  satisfaction  of  the  parties,  as  it  was  a  matter  of  law, 
that  it  should  be  referred  to  the  Judges  of  the  Court 
of  King's  Bench ;  and  it  was  by  them  held,  that  the 
will  was  void  as  a  charge,  for  want  of  being  sealed. 

The  opinion  of  Lord  King  was  founded  on  an  idea 
that  the  words,  under  his  hand  and  seal,  referred  only 
to  the  sentence  immediately  preceding;  viz.  or  any 
writing  purporting  to  be  his  last  will ;  and  not  to  the 
words,  by  his  last  will :  so  that  the  power  might  be 
executed  either  by  a  will  duly  attested  according  to 
the  statute  of  frauds,  which  does  not  require  a  seal ; 
or  else  by  a  writing  purporting  to  be  a  will,  under  his 
hand  and  seal :  but  the  Court  of  King's  Bench  was  of 
opinion,  that  the  words  under  hand  and  seal,  referred 
to  both  the  preceding  sentences. 

6.  In   the  case  of  Sayle  v.  Freeland,  which  was  2  Vent.  350. 
prior  to  that  of  Dormer  v.  Thurland,  the  Court  said, 
that  equity  would  help  in  the  execution  of  a  power,  in 
a  little  circumstance,  when  the  owner  of  the  estate 
had  fully  declared  his  intention  to  execute  the  power. 
But  in  a  subsequent  case  Sir  Joseph  Jekyll  said,  this  Fitzg.R.  220. 
was  going  too  far,  unless  there  were  some  equitable 
circumstances  in  the  case ;  and  was  contrary  to  what 
was  resolved  in   Bath  and  Montague's  case.     Lord  Cowp,  r.  269. 
Mansfield  has  also  said,  that  where  there  is  no  meri-  2  Atk.'isr"^' 
torious  consideration,  the  intention  of  the  person  who  BeS^ 
creates  the  power  cannot  properly  be  fulfilled,  unless  2Bro.  r.585. 
the  form  is  strictly  'pursued ;    and  this  doctrine  has 
been  confirmed  by  the  following  modern  case. 
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7.  A  husband,  tenant  for  life,  had  a  power  of  revo- 
cation, by  any  deed  or  instrument  in  writing,  to  be 
executed  by  him  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  and  to  be  enrolled 
in  one  of  his  Majesty's  courts  of  record  at  West- 
minster ;  by  and  with  the  consent  and  approbation  in 
writing  of  nine  persons,  or  the  survivors  or  survivor 
of  them,  but  not  otherwise.  One  of  the  nine  persons 
whose  consent  was  necessary  gave  a  power  of  attorney 
to  the  husband,  authorizing  him  to  consent  to  any 
revocation  he  should  think  proper  to  make,  and  to 
execute  any  deed  or  instrument  necessary  for  that 
purpose.  By  a  deed  poll  executed  by  the  husband 
in  his  own  character,  and  also  as  attorney  to  one  of 
the  trustees  under  the  power,  he  revoked  the  uses ; 
and  this  deed  was  enrolled.  Seven  years  after,  the 
husband,  by  an  indenture,  reciting  the  deed  of  revo- 
cation, and  that  it  being  executed  by  the  husband  as 
the  attorney  of  one  of  the  persons  whose  consent  was 
necessary,  upon  that  account  doubts  were  enter- 
tained of  its  validity,  as  a  revocation,  revoked  the 
uses,  with  the  consent  of  all  the  parties  required; 
but  this  deed  was  not  enrolled,  in  the  lifetime  of  the 
husband :  the  court  resolved  that  the  first  deed  was 
not  a  good  revocation,  because  the  consent  of  one  of 
the  persons,  whose  consent  was  necessary,  was  not 
sufficiently  given,  by  the  execution  of  the  deed  by 
the  husband,  as  his  attorney ;  for  if  such  a  mode  of 
signifying  a  consent  was  held  sufficient,  it  would  be  a 
total  destruction  of  the  check  intended,  by  requiring 
the  personal  approbation  of  a  third  person :  that  the 
second  deed  was  not  sufficient,  because  it  was  not 
enrolled ;  and  that  the  enrolment  of  the  first  deed 
could  not  be  transferred  to  the  second ;  for  every  thing 
required  to  be  done,  in  the  execution  of  such  a  power, 
ought  to  be  strictly  performed. 

8.  It  was  held  by  Lord  Eldon,  that  a  power  of 
appointment  by  deed,  to  be  signed  and  scaled  in  the 
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presence  of  two  or  more  witnesses,  but  not  required 
to  be  attested  by  them,  the  attestation  applying  only 
to  sealing  and  delivery,  was  sufficient ;  as  it  should  be 
presumed  that  the  signature  was  also  in  the  presence 
of  the  witnesses. 

In  a  subsequent  case,  where  a  power  of  sale  was  wrightr. 
given,  with  the  consent  of  certain  persons,  testified  ^'^  ves?45|. 
by  a  writing  under  their  hands  and  seals,  attested  by 
two  or  more  witnesses  ;  the  attestation  extending  only 
to  the  sealing  and  delivery  of  the  deed  ;  Lord  Eldon 
held,  that  there  should  have  been  an  attestation  of  the 
act  of  signing ;  and  directed  a  case  to  the  Court  of 
Common  Pleas,  where  it  was  agreed  that  the  deed  was 
not  executed  conformably  to  the  power. 

9.  By  the  stat.  54  Geo.  III.  c.  168,  it  is  enacted, 
"  that  every  deed  or  other  instrument,  made  with 
the  intention  to  exercise  any  power,  authority,  or 
trust,  or  to  signify  the  consent  or  direction  of  any 
person,  whose  consent  or  direction  may  be  necessary 
to  be  so  signified,  shall  (if  duly  signed  and  executed, 
and  in  other  respects  duly  attested,)  be  of  the  same 
validity  and  effect,  and  no  other,  at  law  and  in  equity, 
and  proveable  in  like  manner,  as  if  a  memorandum  of 
attestation  of  signature,  or  being  under  hand,'  had 
been  subscribed  by  the  witness  or  witnesses  thereto, 
expressing  the  fact  of  sealing,  or  of  sealing  and  de- 
livery, without  expressing  the  fact  of  signing  ;  or  any 
other  form  of  attestation  shall  not  exclude  the  proof, 
or  the  presumption  of  signature." 

10.  Powers  are  usually  given  to  trustees  and  the 
survivors  and  survivor  of  them  and  the  heirs  of  such 
survivor;  and  if  not  given  in  this  manner,  a  power 

will  not  in  general  survive.     Thus  in  a  modern  case,  Townsendv. 
where  a  power  of  sale  was  given  to  three  persons  by  YbZI'.  &.  Aid. 
name,   and  their  heirs,  and  one  of  them  died  ;  the  ^°^' 
Court  of  King's  Bench  certified,  that  the  power  could 
not  be  executed  by  the  survivors. 

11.  There  are  however,  several  cases  where  a  court 
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of  equity  will  support  a  defective  execution  of  a  power ; 
which  Mdll  be  stated  in  the  next  chapter. 
Where  the  in-        12,  Whcrc  the  uaturc  of  the  instrument  by  which 

strument  isspe-  .        ,.  ,  ,  ,     .  . 

dfied  it  must  be  a  powcF  IS  directcQ  to    DC  exccutcd  IS  particularly 
^  °^'^  '  specified,  it  must  be  adopted.     Therefore  a  power  to 

revoke  by  deed,  cannot  be  executed  by  will. 
Dariingtonv.  13,  The  Earl  of  Bath,  and  Lord  Pulteneyhis  eldest 

I'ulteney,  .         ,     .  rr      •  •  i 

Cowp.  260.  son,  jomed  m  sunermg  recoveries,  and  declared  the 
uses  thereof  to  such  persons  as  Lord  Bath  and  Lord 
Pulteney,  by  any  deed  or  deeds  sealed  and  delivered 
by  them  in  the  presence  of  two  or  more  credible 
witnesses,  should  jointly  appoint ;  and  in  case  of  the 
death  of  either  of  them,  then  as  the  survivor  of  them, 
by  any  deed  or  deeds,  to  be  executed  as  aforesaid, 
should  appoint.  Lord  Bath  having  survived  his  son, 
made  his  will,  duly  executed  and  sealed,  and  thereby 
devised  a  piece  of  ground  comprised  in  one  of  the 
recoveries.  The  question  was,  whether  this  will 
should  operate  as  an  execution  of  the  power.  A  case 
having  been  sent  by  the  Court  of  Chancery  to  the 
Court  of  King's  Bench  on  this  point ;  Lord  Mansfield 
said,  the  first  requisite  which  the  power  prescribed 
was  impossible  to  be  performed  by  will,  which  was, 
that  it  should  be  by  joint  deed  of  Lord  Bath  and  his 
son.  It  was  true  the  survivor  had  the  same  power ; 
but  then  it  was  emphatically  reserved  to  be  executed 
by  deed.  Now  the  word  deed,  in  the  understanding 
gf  the  law,  had  a  technical  signification,  to  which  a 
will  was  in  no  respect  applicable.  If  any  words  had 
been  thrown  in,  such  as  writing,  instrument,  or  other 
term  of  a  general  comprehensive  meaning,  it  might 
have  been  fair  to  have  taken  advantage  of  it,  in  favour 
of  the  intention ;  but  there  being  no  general  words, 
nor  any  meritorious  consideration,  it  was  impossible 
to  say  that  a  will  was  a  deed,  within  the  terms  of 
this  power. 
Doe  V.  cavan,  Tlic  Court  of  Kiug's  Beuch  certified,  that  the  power 
5TernjR.5G7.  ^^^  ^^^  ^^^^  cxccutcd  by  this  will.   This  opinion  was 
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confirmed   by   a   subsequent   determination   of   that  fiBro.Pari. 
Court,  and  affirmed  by  the  House  of  Lords. 

14.  Although  the  Courts  have  never  deviated  from  a  power  given 

..11  n        1  •  -1    generally,  may 

the  prmciple  that  all  the  cn'cumstances  required  be  executed  by 
should  be  pursued,  yet  in  other  respects  they  have  ^^  ""^^^^  * 
acted  with  sufficient  liberality,  in  supporting  revoca- 
tions and  appointments.  Thus,  if  a  power  be  given 
generally,  without  any  restriction  as  to  the  nature  of 
the  instrument  by  which  it  is  to  be  executed  ;  or  if 
words  of  a  general  nature  only,  such  as  writing  or 
instrument,  be  inserted,  it  may  in  such  case  be  exe- 
cuted either  by  a  deed  or  by  a  will. 

15.  A  person  covenanted  to  stand  seised  to  the  use  Kibbett  v.  Lee, 
of  himself  for  life,  remainder  to  his  eldest  son  and  the  ^°^'  ^^"' 
heirs  of  his  body ;  reserving  to  himself  a  power,  by 

writing  under  his  hand  and  seal,  and  by  him  delivered 
in  the  presence  of  three  credible  witnesses,  to  revoke 
the  uses.     Afterwards  the  covenantor  made  his  will  . 

in  writing,  under  his  hand  and  seal,  delivered  in  the 
presence  of  four  witnesses,  and  thereby  devised  the 
lands  comprised  in  the  deed  of  covenant  to  his 
'  youngest  son.  It  was  resolved,  that  this  will,  being 
a  writing  signed,  sealed,  and  delivered  in  the  presence 
of  three  credible  witnesses,  was  a  good  revocation 
and  appointment. 

16.  In  the  preceding  case,  the  power  was  directed 
to  be  executed  by  the  donee  thereof,  being  in  perfect 
health  and  sound  memory;  and  though  the  verdict 
did  not  find  his  being  in  perfect  health  and  memory, 
yet  it  was  held  to  be  well  enough ;  for  that  should  be 
presumed,  unless  the  contrary  was  proved. 

17.  A  person  devised  lands  to  his  wife  for  life,  and  Tomiinsonv. 
then  to  be  at  her  disposal,  provided  it  was  to  any  of  wms^m!  ^' 
his  children,  if  living ;  if  not,  to  any  of  his  kindred 

that  his  wife  should  please.  The  wife  married  a 
second  husband,  and  conveyed  the  premises,  jointly 
with  him,  by  lease  and  release,  and  fine,  to  a  trustee 
and  his  heirs,  to  the  use  of  the  wife  for  life,  remainder 
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to  her  daughter  by  her  first  husband,  and  the  heh's  of 
her  body,  remainder  to  her  son  by  her  first  husband, 
and  his  heirs.  The  Court  was  of  opinion  that  the  con- 
veyance by  lease  and  release  was  an  effectual  though 
an  improper  execution  of  the  power. 

18.  In  a  settlement  a  power  was  given  to  Elizabeth 
Fowke,  by  a  writing  under  her  hand  and  seal,  attested 
by  two  or  more  credible  witnesses,  (notwithstanding 
her  coverture)  to  revoke  the  uses,  and  by  the  same  or 
any  other  deed  to  appoint  new  uses.  Elizabeth  Fowke 
made  her  last  will  in  writing,  under  her  hand  and  seal, 
and  in  the  presence  of  three  credible  witnesses,  and 
thereby,  without  taking  notice  of  her  power,  devised 
the  estates.  Upon  a  case  sent  from  the  Court  of 
Chancery  of  Ireland  to  the  Court  of  Common  Pleas 
there,  it  was,  certified  that  the  will  was  a  good  execu- 
tion of  the  power.  And  on  an  appeal  to  the  House  of 
Lords  of  England,  the  decree  of  the  Court  of  Chancery 
of  Ireland,  in  conformity  to  the  opinion  of  the  Court 
of  Common  Pleas  was  affirmed,  with  the  concurrence 
of  the  Judges. 

19.  Where  a  power  is  given  generally  to  revoke 
uses,  and  appoint  new  ones  ;  or  where  a  power  is  given 
to  be  executed  by  deed  or  will,  without  prescribing 
the  manner  in  which  they  are  to  be  executed  ;  the 
instrument  is  intended  in  law  to  be  such  a  one  as  is 
proper  for  the  disposition  of  that  which  is  to  be  the 
subject  matter  of  the  power.  From  which  it  follows 
that  a  deed,  made  in  execution  of  a  power,  must  be 
sealed  and  signed,  and  a  will  executed  according  to 
the  statute  of  frauds. 

20.  Lands  were  conveyed  to  trustees  and  their  heirs, 
to  the  use  of  them  and  their  heirs,  in  trust,  after 
raising  a  sum  of  money,  to  convey  them  to  J.  S.  and 
his  heirs,  or  to  such  person  or  persons  as  he  or  they 
should  appoint.  J.  S.,  by  a  will  attested  by  two 
witnesses  only,  devised  the  lands.  It  was  contended 
that  this  will  should  operate  as  an  appointment.   But 
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Lord  Macclesfield  held,  that  it  could  not  be  deemed  ^^^v.  Daizen, 

,  .  ^  .       1  Bio.  R.  147. 

an  appomtment,  because  it  was  not  executed  accord- 
ing to  the  forms  prescribed  by  the  statute  of  frauds. 

21.  But  where  a  power  is  given  to  be  executed  by  Dcy  y. 

a  will  or  writing  attested  only  by  two  witnesses,  in  a  cha.?a.  gd. 
such  case,   a  will,  attested  by  two  witnesses  only,  432!"*^'^  °^' 
operates  as  a  good  appointment ;  because  it  does  not  ^"J  J^;  °'^ c'og 
derive  its  effect  from  the  statute  of  wills,  but  from 
the  deed  by  which  the  power  is  created,  and  the  dis- 
position is  not  considered  as  testamentary  in  its  origin. 

22.  Where  no  interest  passes  from  the  person  who  unless  the 
executes  a  power,  directed  to  be  done  by  will,  and  Ek"  ^''^' 
he  is  merely  to  apportion  that  which  another  person 

has  given,  in  such  a  case,  as  he  is  not  the  person  who 
makes  the  charge,  or  affects  the  estate,  it  is  not  neces- 
sary that  such  a  will  should  be  executed  according 
to  the  statute  of  frauds. 

23.  Thomas  Clough  being  tenant  for  life  under  a  jonesv. 
marriage  settlement,  with  remainder  to  his  first  and  o'v^sl'^oo, 
other  sons  in  tail,  and  having  two  sons,  John  and 
Thomas,  who  were  of  age,  they  entered  into  articles 
reciting  the  settlement,  and  that  there  was  no  pro- 
vision for  younger  children,  and  agreed  that  300/. 
should  be  raised  for  that  purpose,  immediately  after 

the  death  of  the  father ;  and  should  be  paid  to  the 
younger  children  in  such  manner  and  form  as  the 
father  should  by  his  last  will,  duly  executed,  direct 
and  appoint.  The  father,  by  a  will  attested  by  two 
witnesses  only,  distributed  this  sum  of  300/.  It  was 
decreed,  by  Sir  John  Strange,  M.  R.,  tliat  this  vv^ill, 
though  not  duly  executed  according  to  the  statute  of 
frauds,  was  still  a  good  appointment ;  because  it  did 
not  make  the  charge,  but  only  distributed  the  money. 

24.  Although  a  will,  made  in  execution  of  a  power,  Awiiiexecutmj 
does  not  derive  its  effect  from  the  statute  of  wills,  aifrpVo"''"'' 
but  from  the  deed   of  uses  by  which  the  power  is  p*""'"- 
created ;  and  that  a  will,  made  under  these  circum- 
stances, is  in  fact  an  appointment  of  a  use,  not  a 

VOL.  IV.  p 
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devise,  yet  it  retains  all  the  essential  properties  of  a 
Lmrencev.      -^yill.     Tlius  a  wiU  made  in  execution  of  a  power  is 

Wallis,  2  Bro.  i      ,  •  • 

R.  3iy.  revocable  ;  whereas  it  has  been  stated  that  li  a  person 

Ante,  c.  13.  cxccutes  a  powcr  by  deed,  he  cannot  after  revoke  such 
deed,  unless  he  has  reserved  to  himself  a  new  power 
of  revocation. 

Tit.  38. c.  8.  25.  So  the  appointee  under  a  will,  made  in  execu- 
tion of  a  power,  must  survive  the  appointor,  otherwise 

2  — Ji^i2*.      the  appointment  will  be  void.     And  an  appointment 

lit.  38.  c.  8.  ^^y  ^yju^  under  a  power,  operates  as  a  common  devise  ; 
for  the  appointee  in  fee  simple,  if  heir  at  law,  is  in  by 
descent,  not  by  purchase. 

2  Yes.  212.  26.  A  wiU  made  in  execution  of  a  power  is  con- 

strued in  the  same  manner  as  a  proper  will ;  for 
otherwise  there  would  be  a  strange  confusion  in  the 
interpretation  of  testamentary  dispositions,  if  some 
were  to  be  construed  as  proper  wills,  and  others  as 
appointments. 

Thepowerneed      27.  Au  instrument  may  operate  as  a  revocation  and 

not  be  recited.  .  .   ,  ^  .      ,  ^.  r    .i 

Hob.  itio.  appointment,  without  any  recital  or  mention  oi  the 
power.  For  if  the  act  done  be  of  such  a  nature  that 
it  can  have  no  operation,  unless  by  virtue  of  the 
power,  the  law  will  resort  to  the  power,  and  thereby 
give  validity  to  the  instrument,  upon  the  principle 
that  quamlo  non  valet  quod  ago,  lit  ago,  valeat  quantum 
vale  re  potest. 
ciere'scase,  28.  Clcmcnt  Harcwood  being  seised  of  three  acres 

Eiiz!877.''  ^™"  of  land  held  in  capite,  made  a  feoffment  in  fee  of  two 
Cro.  Ja.  31.  ^^  them,  to  the  use  of  his  wife  for  life ;  and  afterwards 
made  a  feoffment  of  the  third  acre,  to  the  use  of  such 
person  or  persons  as  he  should  by  his  last  will  in 
wTiting  appoint.  Clement  Ilarewood  afterwards  de- 
vised the  third  acre,  by  his  will  in  writing,  to  a 
stranger  in  fee.  It  was  resolved,  that  as  Clement 
Harewood  had  not  a  power  of  devising  the  third  acre 
under  the  statute  of  wills,  it  being  held  in  capite,  his 
will  should  operate  as  an  appointment  under  his 
power ;  for  otherwise  it  would  have  no  effect. 
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29.  N.  Scrope  reserved  to  himself  a  power  of  revo-  Scrope's  case, 

•    •  •      1       X    J  11-11  1  1      1"  ReP'  143. 

cation  by  writing-  indented  under  his  hand  and  seal, 
subscribed  in  the  presence  of  three  witnesses :  after- 
wards, by  indenture  subscribed  in  the  presence  of  three 
witnesses,  he  covenanted  to  stand  seised  of  the  same 
lands  to  other  uses.  It  was  resolved  in  the  Court  of 
Wards,  by  the  two  Chief  Justices  and  the  Chief  Baron, 
that  although  there  was  no  express  declaration  of  any 
intention  to  revoke  the  former  uses,  yet  that  this 
conveyance  should  enure,  first,  as  a  revocation  of  the 
former  uses,  and  secondly,  as  a  declaration  of  new 
uses ;  quia  non  refert  an  qiiis  mtentioncm  suam  declaret 
verbis,  an  rebus  ipsis  et  factis.  And  when  Scrope 
limited  new  uses,  he  thereby  signified  his  purpose  to 
revoke  the  former  ones. 

30.  W.  Dormer  conveyed  his  estate  to  trustees  to  Guy  v.  Dor- 
certain  uses,  with  a  proviso,  that  if  he  should  by  any  ^^5"'  ^'  ^^^™ 
writing-,   executed   in  the  presence  of  two  or  more 
witnesses,  in  express  words,  signify  and  declare  his 
intention  to  revoke  or  make  void  that  deed,  the  uses 

should  cease.     W.  Dormer  afterwards  made  his  will 
in  writing,  signed  and  sealed  in  the  presence  of  two 
witnesses,  by  which  he  gave  and  devised  the  lands  to  GUmore  v. 
different   persons,   from  those    to   whom  they   were  J^^^,'"^' ^'^""* 
limited  by  the  deed.      It   was    contended  that   the  ??w.m^^4i4 
phrase,  by  express  words,  excluded  all  implied  revoca-  2  Bro.  r.  303. 
tions  ;  but  it  was  determined  that  the  will  operated 
as  an  execution  of  the  power. 

31.  The  instrument  by  which  a  power  is  executed  Buttheinstm 
must  however  mention,  or  have  some  reference  to  the  IlJThJ^csme!" 
estate  on  which  it  is  intended  to  operate,  otherwise  it 

will  not  be  considered  as  a  revocation  or  appointment. 
But  it  will  be  sufficient  if  the  estate  subjected  to  the 
power  be  referred  to,  in  terms  which  include  it  with 
other  property  of  the  appointor,  although  it  be  not 
particularized. 

32.  A  person  having  a  power  to  charge  an  estate  Probert  v. 
with  2,000/.  after  the  death  of  his  wife,  and  a  term  i  AE41. 

p  2 
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for  years  being-  created  for  that  purpose,  he  made  a 

will  beginning  with  these  words,   *'  I  charge  all  my 

real  estate."    It  was  held  by  Lord  Hardwicke,  that  if 

Exparte  a  man  had  power  to  char^fe  an  estate,  it  was  not  ne- 

Caswell  . 

1  Atk.559.  cessary  in  the  execution  of  it  that  he  should  refer  to 
the  deed  out  of  which  the  power  arose  :  for  in  a  court 
of  equity  it  was  enough  that  his  intent  appeared : 
and  if  in  the  execution  he  sufficiently  described  the 
estate  which  he  had  power  to  charge,  it  would  be 
bound  ;  especially  where  the  person  charging  was  a 
purchaser  of  the  power  :  and  he  held  the  power  to  be 
well  executed, 
standenv.  33.  A  pcrson  dcviscd  his  real  estate  to  be  sold,  and 

jun.  58y.  '  gave  the  money  arising  from  the  sale,  and  the  residue 
of  his  personal  estate,  in  trust  for  his  wife  for  life,  and 
after  her  decease,  as  to  one  moiety,  for  such  person 
or  persons  as  she  should  by  any  deed  or  writing,  or 
by  will,  with  two  or  more  witnesses,  appoint.  The  real 
estate  was  not  sold.  The  testator's  widow  received 
the  rents  and  profits,  and  the  produce  of  the  personal 
estate  for  her  life  ;  and  by  her  will,  after  disposing  of 
some  specific  articles,  which  she  described  to  have  been 
her  husband's,  she  gave  the  residue  thus  : — "  All  the 
rest,  residue,  and  remainder  of  my  estate  and  effects, 
of  whatever  nature  or  kind  soever,  and  whether  real 
or  personal,  and  all  my  plate,  china,  linen,  and  other 
utensils  which  I  shall  be  possessed  of,  interested  in, 
or  entitled  to,  at  the  time  of  my  decease,  subject  to 
and  after  payment  of  all  my  just  debts,  funeral  ex- 
penses, and  charges  of  proving  my  will,  and  specific 
legacies,  I  give  to  A.  B."  t^c.  This  will  was  attested 
by  three  witnesses.  The  testatrix  had  no  other  real 
estate  than  that  directed  by  her  husband's  will  to  be 
sold.  One  of  the  questions  was,  whether  the  resi- 
duary clause  in  this  will  was  a  good  execution  of  the 
power  of  appointment. 

Lord  Loughborough. — *'  It  is  material  to  consider 
what  the  interest  was  that  she  took  under  her  hus- 
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band's  will,  and  what  she  has  done.  She  was  entitled 
for  life  to  the  income  of  all  the  residue  of  his  real  and 
personal  estate,  and  a  moiety  was  given  to  her  absolute 
disposal,  by  any  deed  or  writing,  or  by  her  will,  at- 
tested by  two  witnesses.  She  was  not  limited  as  to 
objects  ;  and  as  to  the  mode,  it  was  as  ample  a  lati- 
tude as  any  one  could  have.  It  is  a  little  hard  to 
attempt  to  explain  that  it  was  not  her  estate :  how 
could  she  have  had  it  more  than  by  the  enjoyment 
during  life,  and  the  power  of  disposing  to  whatever 
person  and  in  whatever  manner  she  pleased,  with  the 
small  addition  of  two  witnesses  ?  By  her  will  she  gives 
all  her  estate  and  effects.  It  is  hard  to  say,  that  using 
that  expression,  she  meant  to  distinguish,  and  not  to 
include  this,  which  was  as  absolutely  hers,  as  any 
other  part  of  her  property.  But  the  person  who  drew 
the  will  goes  on  with  augmentative  phrases,  "  of  what 
nature  or  kind  soever,  and  whether  real  or  personal :" 
these  words  do  not  add  much  to  the  force  of  it,  ''which 
I  shall  be  possessed  of,  interested  in,  or  entitled  to.'* 
It  is  admitted,  there  would  be  no  doubt  if  she  had 
said,  of  which  I  have  poicer  to  dispose.  Those  last 
words  would  not  add  much,  after  what  she  had  said 
before.  But  take  it  according  to  the  strict  technical 
rule  in  Sir  Edward  Clere's  case,  that  a  general  dispo- 
sition will  not  dispose  of  what  the  party  has  only  a 
power  to  dispose  of,  unless  it  is  n^ecessary  to  satisfy  the 
words  of  the  disposition.  The  testatrix  had  no  other 
real  estate.  I  am  bound  to  satisfy  all  these  words  : 
upon  the  technical  rule,  I  can  satisfy  them  no  other 
way  :  I  cannot  avoid  supposing,  what  every  one  must 
be  convinced  she  meant,  that  she  made  no  difference 
between  what  she  had  from  her  husband,  and  her  other 
property. 

On  an  appeal  to  the  House  of  Lords,  this  decree  6Bro.Pari.ca. 

193. 

was  affirmed. 

34.  It  should  however  be"  observed,  that  the  cases 
where  a  power  has  been  held  to  be  executed  under 


tu 


Andrews  v. 
Emmot,  2  Bro 
R.  207, 
Langham  v. 
Nenny,  3  Ves. 
467. 


Apou-er  maybe 
executed  by 
several  assur- 
ances. 


Leicester's 
case,  1  Vent. 
278. 


Heninj  v. 
Browne, 

1  Vent.  .3fi3. 

2  Show.  191). 
tarth.  22. 
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the  general  words  of  a  will  are  only  these  :  either 
where  the  words  of  the  will  cannot  be  satisfied  with- 
out its  operating-  as  an  appointment ;  or  where  there 
is  some  description  of,  or  allusion  to,  the  property 
which  is  the  subject  of  the  power.  For  if  the  doctrine 
be  carried  any  further,  a  person  having  a  power  could 
never  make  a  will,  without  being  held  to  have  exe- 
cuted the  power. 

35.  Although  a  power  of  appointment  be  directed 
to  be  executed  by  any  deed  or  writing,  yet  it  may  be 
executed  by  several  acts  and  assurances,  provided 
they  have  such  a  relation  to  each  other  that  they  may 
be  considered  as  making  together  but  one  assurance. 

36.  A  person  having  a  power  to  revoke  by  inden- 
ture, executed  a  deed  whereby  he  covenanted  to  levy 
a  fine  to  other  uses  ;  and  afterwards  levied  a  fine  ac- 
cordingly. Lord  Hale  said — •"  Upon  the  close  and 
nice  putting  of  the  case,  this  might  seem  to  be  no 
revocation,  for  it  was  clear  that  neither  the  deed  nor 
the  fine  separately  taken  could  revoke  ;  but  qiicc  noii 
valent  singula,  ju  net  a  prosunt .''  Audit  was  determined, 
that  the  deed  and  fine  taken  together  operated  as  a 
good  revocation. 

37.  Sir  James  Williams  made  a  voluntary  settle- 
ment, to  the  use  of  himself  for  life,  remainder  to  his 
brother  in  tail,  reserving  to  himself  a  power  of  revo- 
cation, by  deed  indented  under  his  hand  and  seal. 
Some  time  after,  Sir  J.  Williams  levied  a  fine,  and  by 
a  deed  made  between  him,  his  brother  and  others, 
bearing  date  a  month  after  the  fine  was  levied,  reciting 
the  fine,  it  was  declared,  that  at  the  time  of  levying 
the  said  fine,  the  agreement  of  all  the  parties  was,  that 
it  should  enure  to  the  use  of  the  said  Sir  J.  Williams 
and  his  heirs.  It  was  determined  in  the  Exchequer 
Chamber,  by  six  Judges  against  two,  that  this  fine 
and  declaration  of  uses  were  to  be  considered  as  one 
and  the  same  conveyance  ;  and  operated  as  an  exe- 
cution of  the  power. 
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38.  Powers  of  revocation  and  appointment  may  also  ^nd  at  different 

^  ^  *'  times. 

be  executed  at  different  times,  over  different  parts 
of  the  estates  that  are  subject  to  the  power. 

39.  C.  Digfoes,   in  consideration  of  his  marrias'e,  Digges's ca.-e, 
covenanted  to  stand  seised  to  the  use  of  himself  for      ^^" 
life,   remainder  to  the  use  of  his  son  in  tail,  v\^ith  a 
proviso,  that  it  should  be  lawful  for  him  to  revoke  any 

of  the  uses  or  estates,  and  to  limit  new  uses.  Digges 
revoked  the  uses  of  part  of  the  lands,  and  afterwards 
revoked  the  uses  of  another  part.     It  was  resolved,  sir  R.  Lee's 

.  ,  case, 

that  he  might  revoke  part  at  one  tune,  and  part  at  i  And.  or. s.  p. 
another,  and  so  of  the  residue,  till  he  had  revoked  all. 

40.  A  power  was  given  by  will  to  a  person,  "  from  Zouchv.wooi. 

1  T         1  -,         -,  .'  •  •■•  ston,  2  Burr. 

time  to  tnne,  by  deed  or  deeds,  writmg  or  writmgs,  1136.  1  Black 
to  limit  or  appoint  to  the  use  of  any  woman  or  women,  ' " 
for  and  in  lieu  of  a  jointure,  all  or  any  part  of  the 
land,"  &c.  The  devisee,  on  his  marriage,  appointed 
part  of  the  premises  to  the  use  of  his  wife,  pursuant 
to  his  power.  Afterwards  the  devisee,  by  another 
deed,  reciting  that  he  had  got  an  additional  portion 
by  his  wife,  in  consideration  thereof,  and  as  an  addi- 
tional jointure,  appointed  another  part  of  the  premises 
to  the  use  of  his  wife.  The  question  was,  whether 
the  devisee  had  not  completely  exhausted  his  power 
by  the  first  appointment,  or  whether  he  had  still  suf- 
ficient power  to  make  the  second  appointment.  It 
was  unanimously  resolved,  that  the  power  was  not 
exhausted  by  the  first  appointment,  and  therefore  that 
the  second  appointment  was  good. 

41 .  It  is  laid  down  by  Lord  Nottingham,  that  where  1  Vem.  85, 
a  man  has  a  power  of  appointing  a  fee,  he  may  exe- 
cute it  at  several  times,  and  appoint  an  estate  for  life 

at  one  time,  and  the  fee  at  another.     And  in  a  modern 

case  Lord  Kenyon  said — "  A  power  maybe  executed  2TermR.;25. 

at    different  times,   if  not   fully   executed   at   first ; 

provided  the  party,  in  the  whole  execution,  do  not 

transgress  the  limits  of  the  power,   as  in  Zouch  v. 

Woolston." 
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Ansppointment      42.  All  appointment  may  in  some  instances  have  a 
cauonprotanti  partial  effcct,  and  only  operate  as  a  revocation  pro 
tauto.      Upon  this  principle  it  has  been  held,   that 
where  a  person,  having  a  power  of  revocation  and  ap- 
pointment,  mortgages   the   lands,   such   a  mortgage 
only  operates  as   a  revocation  pro  tanto ;  because  in 
Perkins  v.        cquity   tlic   mortgagor  still  continues  owner  of  the 
1  Vcrn.'i»7.       cstatc ;  a  mortgage  being  considered  as  a  pledge  only 
for  the  money  borrowed. 

43.  But  where  a  mortgage  is  made  by  an  execution 

of  a  power ;  and  there  is  also  a  complete  disposition 

of  the  equity  of  redemption,  there  the  revocation  will 

be  complete. 

Fitzgerald  V.  44.  A  pcrson  who  had  a  power  of  revocation  and 

Fauconberg,  .  -        , 

Fitzg.  207.  appomtment,  conveyed  the  estate  to  trustees  and 
Ca.  2^5.^'  *  their  heirs,  upon  trust  out  of  the  rents  and  profits,  or 
by  mortgage  or  sale,  to  raise  so  much  money  as  should 
be  sufficient  to  pay  all  the  debts  mentioned  in  a  sche- 
dule thereunto  annexed ;  and  after  payment  thereof, 
to  pay  the  overplus,  and  reconvey  such  part  as  should 
be  unsold,  to  the  grantor,  or  such  other  person  as  he 
should  appoint.  It  was  determined  that  this  deed 
operated  as  a  complete  revocation  of  the  uses,  and 
not  as  a  revocation  ;;ro  tanto :  and  this  decree  was 
affirmed  in  the  House  of  Lords. 
Where  a  power      45,  Whcrc  a  powcr  is  cxceedcd  by  an  appointment, 

IS  exceeded,  the       .  ...  . 

excess  only  is     citlicr  by  a  dispositiou  of  a  larger  interest   than  is 
warranted  by  the  power,  or  to  persons  not  objects  of 
the  power ;  the  excess  only  is  void,  and  the  courts  will 
support  the  execution,  as  far  as  the  power  will  warrant. 
Campbell  V.  46.  A  tcnaut  for  life  on  an  estate  on  which  were 

Amb.Vjo.  mines,  with  power  to  let  leases  in  possession  for  21 
years,  made  a  lease  of  the  mines  for  26  years  ;  Mith- 
out  reference  to  the  power.  This  was  held  a  good 
lease  in  equity  for  21  years;  and  I  conceive  would 
now  be  held  aood  at  law. 


&' 


Adams  V.  47.  Lauds  wcrc  limited  to  Shute  Adams  for  life, 

toip.'esi.      remainder  to  Frances  Adams  his  wife  for  life,  remainder 
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to  the  use  of  such  child  or  children  of  the  said  Shute 
Adams  and  Frances  his  wife,  and  for  such  estate  and 
estates,  as  they  should  jointly,  or  as  the  survivor,  in 
case  of  no  joint  appointment,  should  by  deed  or  will 
direct  or  appoint ;  and  for  want  of  such  direction  or 
appointment,  to  the  use  of  the  first  and  every  other 
son  of  the  said  Shute  Adams  and  Frances  his  wife, 
severally  and  successively  in  tail.  Frances  Adams 
survived  her  husband,  and  by  deed  reciting  her 
power,  appointed  the  premises  to  the  use  of  Mary 
Shute  Adams,  her  eldest  surviving  daughter,  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  her  daughters  in  tail  general,  remainder 
to  Catherine  Adams,  the  other  daughter  of  Frances, 
for  life,  remainder  to  her  sons  and  daughters  in  the 
same  manner ;  remainder  to  the  use  of  the  right  heirs 
of  the  said  Frances  for  ever.  Frances  Adams  died, 
leaving  the  said  two  daughters  and  one  son.  The 
case  being  referred  by  the  Court  of  Chancery  to  the 
Court  of  King's  Bench,  that  Court  certified  their  opi- 
nion that  though  Frances  Adams  executed  her  power, 
which  was  confined  to  child  or  children,  by  limiting 
estates  to  her  grandchildren,  yet  the  same  ought  to 
prevail  so  far  as  her  power  extended,  and  that  the 
limitation  to  her  daughters  was  good  ;  but  that  the  ^°^/j'^'°"J- 
disposition  of  the  inheritance  to  the  child  or  children  2TermR.24i. 
of  her  daughters  was  void  ;  therefore  there  was  no 
appointment  of  the  inheritance,  and  the  son  took  an 
estate  tail  therein,  subject  to  the  estates  for  life  of  his 
sisters. 

48.  A  power  of  appointment  was  given  to  husband  ^™^^"'"''- 
and  wife,  and  the  survivor  of  them,  unto  and  among  i  East,  442. 

7  Yes.  382. 

all  the  children  of  the  marriage,  for  such  estates  as 
they  should  appoint ;  and  in  default  of  appointment, 
to  the  first  and  other  sons  of  the  marriage  in  tail 
male,  remainder  to  the  right  heirs  of  the  husband. 
The  wife  having  survived,  appointed  the  estate  to  a 
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daughter  for  life,  remainder  to  her  eldest  son  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  her  second  son  in  the  same  manner, 
remainder  to  her  daughter  in  fee.  Both  the  sons  died 
without  issue.  Lord  Kenyon  said,  the  wife  had  no 
power  to  appoint  to  the  children  of  unborn  children, 
but  was  confined  to  execute  her  power  among  the 
children.  So  far  therefore  as  she  appointed  an  estate 
for  life  to  the  daughter,  with  remainder  for  life  to  the 
eldest  son,  she  did  well ;  beyond  that  she  exceeded 
her  power,  in  appointing  to  the  issue  of  the  son ;  and 
therefore  the  excess  was  void.  But  it  was  equally 
clear  that  she  did  not  intend  that  the  subsequent 
limitation  over  to  the  daughter  in  fee  should  be  ac- 
celerated ;  but  it  was  made  to  depend  upon  the  inter- 
mediate limitations  to  the  issue  of  her  brothers,  and 
she  was  not  to  take  till  their  issue  male  were  extinct. 
Those  intermediate  limitations  therefore  being  void, 
the  ultimate  remainder  dependent  upon  them  must 
also  fall.  If  then  the  appointment  were  originally 
bad  for  the  excess,  the  subsequent  circumstance  of 
the  death  of  the  brothers  without  having  had  issue, 
could  not  make  it  good  :  the  appointment  must  have 
been  legal  at  the  time  of  its  creation.  Therefore  the 
estate  must  go  as  in  default  of  appointment. 

49.  A  condition  annexed  to  an  appointment,  where 
Pawiett,          the  power  does  not  warrant  such  condition,  will  be 

1  Wils,  R,  ''''4. 

deemed  void.  So  that  if  a  father,  having  a  power  to 
appoint  a  sum  of  money  among  his  children,  qualifies 
his  appointment  to  one  of  them  with  a  condition,  that 
he  shall  release  a  debt,  or  pay  a  sum  of  money ;  the 
appointment  will  be  absolute,  and  the  condition  void. 

50,  The  principle  upon  which  this  doctrine  is 
founded  is,  that  where  there  is  a  complete  execution 
of  a  power,  and  something  e.v  ahimdanti  is  added, 
not  warranted  by  the  power ;  there,  if  the  excess  be 
distinguishable,  so  that  the  Court  can  draw  a  line, 
the  execution  will  be  good,  and  the  excess  only  void. 


2  Ves.  644 
Pawiett  V 
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But  if  the  boundary  between  the  execution  and  the 
excess  cannot  be  ascertained,  the  execution  will  then 
be  void  for  the  whole. 

51.  An  appointment  in  execution  of  a  power  will  Anappomt- 

,       •       T       •  1  1  ii      i   ir.ent  may  give 

be  good,   though  it  limits  a  lesser  estate  than  that  a  lesser  estate. 
which  the  appointor  was  capable  of  creating. 

52.  J.  S.  havino-  four  children,  two  sons  and  two  Thwaytesv. 
daughters,  settled  his  estate  to  the  use  of  himself  for  2  Vem.  so. 
life,  remainder  to  his  wife  for  life,  and  after  their  de- 
cease, to  the  use  of  such  child  and  children,  and  in 

such  shares  and  proportions,  as  he  should  appoint. 
J.  S.  by  his  will  devised  a  rent  charge  out  of  those 
lands  to  his  youngest  son  for  life,  remainder  to  the 
first  and  other  sons  of  his  body,  and  if  he  died  with- 
out issue,  so  as  the  estate  should  come  to  his  eldest 
son,  then  to  pay  500/.  a  piece  to  his  daughters.  The 
eldest  son  insisted  that  the  power  was  not  well  pur- 
sued, as  the  testator  might  have  distributed  the  lands 
among  his  children,  but  had  no  power  to  devise  a 
rent  charge,  or  sums  of  money.  But  the  Court  held 
the  appointment  good. 

53.  Husband  and  wife  levied  a  fine  of  the  wife's  Roberts  v. 
estate  ;  and  the  uses  declared  were,  that  the  husband  Eq.  668? 
and  wife,  or  the  survivor,  should   have  a   power  to 
appoint  and  divide  the  estate  among  their  younger 
children,  in  such  proportions  as  they  or  the  survivor 
should  think  proper.     The  husband  survived,  and  by 

his  will  gave  his  daughter,  who  was  the  only  younger 
child,  3000/.  charged  upon  his  wife's  estate,  intend- 
ing thereby  to  execute  his  power.  One  of  the  ques- 
tions was,  whether  this  was  a  good  execution  of  his 
power.  It  was  urged  that  this  was  a  naked  power, 
and  ought  to  be  executed  in  the  very  terms  of  it ;  and 
was  compared  to  a  condition,  which  must  be  strictly 
performed.  But  it  was  resolved  by  Lord  Hardwicke 
that  the  power  was  in  substance  well  executed.  It 
was  true  the  direct  terms  of  the  power  were  not  pur- 
sued, but  the  intent  and  design  of  it  were.     It  was 
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admitted  that  the  husband  might  have  appointed  part 
of  the  estate  to  be  sold,  and  the  money  raised  by  such 
sale  ;  and  what  was  done  was  exactly  the  same  thing. 
The  Court  might  order  a  sale.  It  was  the  same  to 
the  heir  or  remainder-man  which  way  the  child  was 
to  be  provided  for,  only  that  giving  a  portion  of  the 
estate  itself,  might  be  a  means  to  tear  it  to  pieces ; 
whereas  the  estate  would  be  kept  entire  ;  and  it  was 
better  for  the  daughter,  and  perhaps  thought  so  by 
the  testator,  that  she  should  have  a  sum  of  money 
than  a  small  estate ;  and  though  the  will  might  not 
enure  as  a  good  execution  of  the  power,  in  strictness  ; 
yet  within  the  meaning  and  design  of  it,  was  a  good 
charge  for  the  young  lady's  benefit ;  and  the  case  of 
Thwaites  v.  Dye  was  a  very  strong  one  to  that  purpose. 

54.  A  tenant  for  life  having  a  power  to  limit  the 
lands  to  any  woman  whom  he  should  marry,  for  her 
life,  by  way  of  jointure ;  made  a  lease  for  99  years, 
determinable  on  the  death  of  his  wife,  by  way  of  a 
jointure  for  her.  It  was  held  by  the  Court  of  King's 
Bench,  on  a  special  verdict,  that  this  was  not  a  good 
execution  of  the  power  at  law ;  for  the  estates  were 
totally  different,  one  being  a  freehold,  and  the  other 
a  chattel.  But  Lord  Mansfield  said  the  widow  brought 
her  bill  in  Chancery,  and  Lord  Talbot,  arguing  from 
the  same  premises,  the  power  and  the  lease,  without 
any  other  circumstance,  Jreld  the  lease  to  be  warrant- 
ed by  the  power :  he  said  it  was  not  a  defective  but 
a  blundering  execution ;  and  he  decreed  the  defen- 
dant to  pay  all  the  costs,  both  at  law  and  in  equity. 

55.  A  power  of  charging  an  estate  with  portions 
for  younger  children ;  or  of  appointing  an  estate 
among  them ;  has  been  held  to  be  well  executed  by 
a  will,  directing  a  sale,  and  appointing  the  money. 

56.  In  a  marriage  settlement  there  was  a  covenant 
by  the  intended  husband,  to  purchase  and  convey  an 
estate  in  strict  settlement,  with  a  power  to  the  hus- 
band, tenant  for  life,  in  case  there  should  be  any 
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younger  child  or  children,  to  charge  such  sum  or 
sums  of  money  for  such  younger  children,  as  he 
should  appoint.  The  husband  declared  by  his  will 
that  a  particular  farm  should  be  sold  after  his  wife's 
death,  and  the  money  disposed  of  among  his  younger 
children.  The  Court  said,  that  this  appointment, 
being  in  substance  exactly  what  the  husband  had  a 
right  to  do,  was  good. 

57.  In  a  settlement  there  was  a  power  given  to  Kenworthy  v. 

T  ,  .,  J  Bate,  6  Ves. 

the  husband,  of  appointmg  the  lands  to  the  children.  Jun.793. 
The  husband  by  his  will,  reciting  the  settlement,  and 
the  power  therein  contained,  devised  the  estates  so 
settled  to  trustees,  to  sell  and  dispose  thereof,  and  to 
divide  the  produce  among  his  children.  The  Master 
of  the  Rolls  (Sir  W.  Grant)  held  this  a  good  execution 
of  the  power. 

58.  Where  a  person  has  a  power  of  appointing  an  Must  not  be 
estate,  or  a  sum  of  money,  unto  and  among  his  chil-    "*°'^' 
dren,  or  any  other  class  of  persons,  in  such  shares  and 
proportions  as  he  shall  think  proper ;  the  appointor 

must  give  the  whole  among  the  children,  or  class; 
and  each  of  them  must  have  such  a  fair  and  reasonable 
share  as  is  not  illusory. 

59.  The  trust  of  a  term  of  300  years,  was  declared  Menzeyv. 
to  be  for  raising  such  sums  of  money,  for  the  portions  Forr.72. 
of  the  children  of  a  marriage  (except  an  eldest  or  only 

son),  in  such  manner,  and  at  such  time,  and  under 
such  limitations,  as  the  husband  should  by  deed  or 
will  appoint ;  so  as  such  sum  or  sums  did  not,  in  the 
whole,  exceed  2000/.  There  were  three  younger 
children  ;  and  the  husband  by  his  will,  reciting  that 
his  two  daughters  were  amply  provided  for  by  their 
grandmother,  appointed  the  whole  of  the  money  to 
his  second  son.  It  was  decreed,  that  the  execution  of 
the  power  was  void. 

GO.  Lands  were  limited  to  S.  P.  for  life,  remainder  Pockiington  r. 
to  his  wife  for  life,  remainder  to  the  use  of  all  and  r'S. 
every  the  child  and  children  of  the  said  S.  P.,  in  such 
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parts,  shares,  and  proportions,  and  for  such  estate  and 
estates,  not  exceeding  an  estate  or  estates  tail,  with 
or  without  power  of  revocation,  and  by,  with,  and 
under  such  powers,  provisoes,  remainders,  or  limita- 
tions over,  to  some  or  one  of  the  said  children;  as 
the  said  S.  P.  should  by  any  deed  or  writing,  or  by 
will,  direct  or  appoint:  and  for  default  of  such  ap- 
pointment, then  to  all  and  every  the  children,  to  be 
divided  share  and  share  alike.  S.  P.,  by  will,  re- 
citing the  power,  did  in  pursuance  thereof  limit  one 
acre  of  the  premises  to  his  eldest  son,  and  his  daugh- 
ter for  their  lives,  and  the  life  of  the  survivor  of  them, 
with  remainder  to  such  person  or  persons  as  should 
be  entitled  to  the  residue  of  the  said  premises  ;  and 
then  limited  the  residue  to  his  second  son  Henry, 
in  strict  settlement.  Lord  Thurlow  was  clearly  of 
opinion,  that  the  execution  of  the  power  was  totally 
illusory,  and  contrary  to  its  nature ;  that  therefore 
the  estate  must  go  among  all  the  children,  agreeably 
to  the  direction,  in  default  of  the  execution  of  the 
power. 
Unless  there  61.  If  howcvcr,  it  appears,  from  the  words  of  the 
words'."'*  power,  to  have  been  the  intention  of  the  parties  that 
the  appointor  should  be  enabled  to  appoint  the  whole 
of  the  property  to  any  one  of  the  persons  intended  to 
be  benefited,  an  appointment  to  one  will  be  good. 
Austin  V.  62.  The  trust  of  a  term  was  declared,  that  if  Robert 

Er^/?^'''  Austin  should  die,  leaving  issue  by  his  wife,  a  son 
and  other  children,  then  to  raise  a  sum  not  exceeding 
1500/.  for  the  sole  benefit  and  advantage  of  such  child 
or  children  (other  than  an  eldest),  in  such  propor- 
tions, manner,  and  form,  in  all  respects,  as  the  said 
R.  A.  should  for  such  purpose,  by  his  last  will  in 
writing,  direct,  limit,  or  appoint ;  and  in  default  of 
such  direction,  then  to  the  sole  benefit  of  such  child, 
if  but  one ;  and  if  more  (other  than  an  eldest),  to 
them  all  equally.  R.  A.,  by  his  will,  directed  the 
money  to  be  raised,  and  appointed  450/.  to  one  of  the 
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younger  sons,  and  1050/.  to  a  daughter;  but  gave 
nothing  to  another  younger  son ;  who  brought  his 
bill  to  be  let  in  to  a  share  of  the  1500/.  It  appearing, 
however,  that  he  was  otherwise  provided  for,  and 
because  there  was  a  discretionary  power  in  the  father, 
which  he  had  exercised  in  a  reasonable  manner ;  the 
bill,  after  long  consideration,  was  dismissed. 

63.  Lands  were  limited  in  a  marriage  settlement,  swiftv.  Greg- 
to  the  use  of  John  Gregson  for  life,  remainder  to  and  r.  432. 
for  the  use  and  behoof  of  such  child  and  children  of 
the  said  J.  G.,  and  for  such  estate  and  estates,  in- 
tents and  purposes,  as  the  said  J.  G.  should  appoint; 
and  for  want  of  such  appointment,  to  the  use  of  all 
and  every  the  child  and  children  of  the  said  J.  G. 
equally.  J.  G.  by  deed,  reciting  the  settlement,  and 
that  he  had  two  children,  a  son  and  a  daughter,  ap- 
pointed that  the  premises  should  after  his  decease  go 
to  the  use  of  the  son,  and  the  heirs  of  his  body,  re- 
mainder to  the  daughter  and  her  heirs.  The  daughter 
brought  an  ejectment  for  the  recovery  of  an  undivided 
moiety  of  the  estate,  upon  the  ground  that  the  ap- 
pointment was  illusory  and  void. 

Mr.  Justice  Buller  said,  the  words  of  the  power  were 
"  to  and  for  the  use  and  behoof  of  such  child  and 
children,  and  for  such  estate  and  estates,"  &c.  The 
argument  for  the  plaintiff  was,  first,  that  where  there 
is  a  power  to  give  an  estate  to  and  amongst  all  and 
every  the  children,  each  must  have  a  beneficial  part ; 
and  secondly,  that  these  words  were  tantamount  to 
those.  His  objection  w^as  to  the  minor  proposition. 
These  words  were  not  like  those  assumed :  there  were 
no  such  words  in  this  power  as,  to  and  amongst,  but 
just  the  reverse,  for  it  was  a  power  to  appoint  to  the 
use  and  behoof  of  such  child  and  children ;  therefore, 
instead  of  including  all,  it  says,  that  the  appointor 
may  appoint  to  one  only.  The  plaintiff's  counsel  had 
admitted  that  under  a  power  of  appointing  to  such  of 
the  children,  &c.  an  appointment  to  one  only  would 
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be  good;  but  the  present  words  were  stronger:  an 
appointment  to  one,  under  a  power  of  appointing  to 
such  child  or  children,  was  good,  because  it  includes 
one.  He  cited  the  case  of  Spring  v.  Biles,  Mich. 
24  Geo.  III.  B.  R.,  where  a  power  was  given  to  dis- 
pose of  lands  "  to  and  amongst  such  of  my  relations 
as  shall  be  living  at  the  time  of  my  decease ;  in  such 
parts,  shares,  and  proportions,  as  my  wife  shall  think 
proper."  And  it  was  determined,  that  an  appoint- 
ment of  the  whole  estate  to  one  of  the  relations,  was 
good.  He  observed  that  that  case,  with  the  difference 
only  of  relat'wm,  instead  of  children,  was  stronger 
than  the  present.  There  the  power  was—"  To  and 
amongst  such  of  my  relations,  &c.  in  such  parts,  shares, 
and  proportions,"  &c. ;  which  imported  that  a  division 
was  intended:  but  in  the  present  case,  the  words, 
Do«v.  Aichin,  **  parts,  shares,  and  proportions,"  were  not  used,  and 
122!"'"  ^^'^'  there  was  no  evidence  of  an  intention  that  it  should 
be  divided  into  shares.  In  that  case,  the  Court  said, 
they  had  not  a  particle  of  doubt  but  that  the  word 
such  meant  one  or  more.  Here,  therefore,  it  must 
6Ve8.  Jun.       liave  the  same  construction.     It  must  mean  that  the 

793  • 

appomtor  should  appoint  to  one  or  more.     Judgment 
was  given  for  the  defendant. 
iVes.Jun.  G4.  It  has  been  determined  in  some  modern  cases, 

299  . 

2  —  336.  respectmg  personal  property,  that  an  illusory  ap- 
pointment may  be  accounted  for  by  circumstances. 
And  therefore,  where  a  person,  having  a  power  of  ap- 
pointment among  his  children,  and  having  advanced 
one  of  his  daughters  in  marriage,  recited  that  as  a 
reason  for  giving  her  a  small  share ;  the  appointment 
was  held  not  to  be  illusory. 
4Ves.Jun.  In  a  subsequent  case,  it  was  said,  that  in  equity, 

5  -1  859.  an  appointment  of  a  very  small  share  was  not  illusory, 
br^^adJG  Ve's.  if  justificd  by  circumstanccs  J  as  where  that  object 
Jf-  was  otherwise  provided   for.     And   Lord  Eldon  has 

Butchery.  i       i  i 

Butcher,  obscrvcd,  that  the  question  whether  an  appointment 

Beam.' 79.       iSj  or  is  iiot  illusory,  must  be  determined  upon  the 
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circumstances  of  each  case,  according  to  a  sound  dis- 
cretion ;  the  power,  however  large  the  terms,  being 
in  some  decree  coupled  with  a  trust :  but  an  equal 
distribution  is  not  required,  nor  any  reason  for  the  in- 
equality, unless  a  share  is  clearly  unsubstantial. 

Q)0.  A  power  of  revocation  and  appointment  cannot  a  power  cannot 

be  dslc^stcd 

be  delegated  to  another ;  whether  the  power  relate  to 
the  land,  or  is  only  collateral  to  it ;  for  it  is  a  maxim 
of  law,  that  delegatus  non  potest  delegare. . 

GG.  A  husband,  by  his  marriage  articles  and  settle-  Ingram  v. 
ment,  had  a  power  of  disposing  by  deed  or  will  of  a  2  Atk.83. 
reversionary  interest,  to  the  issue  of  the  marriage,  in 
such  proportions  as  he  should  think  fit;  the  husband 
by  his  will,  reciting  the  power,  delegated  it  to  his 
wife,  that  she  might  dispose  of  the  estate  among  the 
children  in  such  proportions  as  she  should  think 
proper.  Lord  Hardwicke  said,  this  must  be  consi- 
dered as  a  power  of  attorney,-  which  could  only  be 
executed  by  the  husband,  to  whom  it  was  confined ; 
and  was  not  in  its  nature  transmissible  to  a  third 
person. 

Q7.  This  doctrine  is  however  confined  to  that  part 
of  the  execution  of  a  power,  in  which  the  confidence 
and  discretion  is  exercised ;  and  does  not  extend  to 
mere  formal  acts.  In  the  case  of  the  Attorney  Ge- 
neral V.  Scott,  1  Ves.  413.,  where  a  power  was  vested 
in  trustees  to  elect  a  minister.  Lord  Hardwicke  de- 
clared, that  if  the  trustees  had  met,  and  agreed  upon 
the  person,  they  might  make  proxies  to  sign  the  pre- 
sentation ;  for  where  a  trustee  had  a  legal  estate 
vested  in  him,  he  might  make  an  attorney  to  do  legal 
acts.  And  it  has  been  held  in  practice,  that  where 
an  estate  is  vested  in  trustees,  upon  trust  to  sell,  with 
the  usual  proviso  that  their  receipts  shall  be  a  suf- 
ficient discharge  to  the  purchasers;  if  the  trustees 
themselves  sell  the  estate,  they  may  afterwards  de- 
legate the  performing  all  such  formal  acts  as  may 
be  necessary  for  completing   the   sale,  and   among 
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others,  that  of  signing  the  receipts,  in  their  names,  to 
others. 

G8.  But  if  a  power  be  expressly  given,  to  be  exe- 
cuted by  the  donee,  or  his  assigns ;  an  execution  of  it 
by  an  assignee  w^ill  in  such  case  be  good.  And  a  dcr 
visee  will  be  considered  as  an  assignee  within  the 
words  of  the  power. 

69.  A  fine  was  levied  of  certain  lands,  to  the  use 
of  T.  for  life,  remainder  to  I.  his  son,  and  the  heirs 
male  of  his  body,  remainder  to  I.,  his  executors  and 
assigns,  for  eighty  years,  and  that  he,  and  his  assigns 
of  the  said  term,  should  have  full  power  and  authority 
to  demise,  &c.  for  twenty- one  years  or  three  lives, 
rendering  the  ancient  rent.  I.  the  son  devised  this 
term,  and  died  w  ithout  issue  male :  the  devisee  en- 
tered, made  his  executors,  and  died.  The  executors 
assigned  over  the  term,  with  power  to  make  leases : 
and  the  question  was,  whether  the  powder  annexed  to 
the  term  for  eighty  years,  was  transferrable,  with  the 
term,  to  assignees  in  law.  The  Court  was  of  opinion 
that  the  power  was  well  transferred,  and  had  been 
good  if  reserved  to  a  stranger ;  but  here  it  was  an- 
nexed to  an  interest,  and  not  merely  collateral,  and 
the  assignees  might  execute  it.  The  Court  also  con- 
ceived that  assignees  included  assignees  in  law%  as 
well  as  in  fact :  but  that  the  tenant  in  tail  having  de- 
vised the  term,  the  devisee  w^as  an  assignee,  and  the 
power  in  the  greatest  strictness  of  acceptation  was  i)i 

fieri,  and  consequently  must  go  to  his  executors,  and 
by  the  same  reason  to  their  assignees. 

70.  An  instrument  may  in  some  cases  take  effect, 
either  as  an  appointment  of  a  use,  or  as  a  common 
law  conveyance ;  where  the  person  who  conveys  has 
a  power  of  appointment,  with  an  estate  in  fee  simple 
in  default  of  appointment.     Thus  in  Sir  E.   Clere's 

'  case  it  was  resolved,  that  where  a  feoffment  was  made 
to  the  use  of  such  person  and  persons  as  the  feoffor 
should  appoint,  and  until  appointment  to  the  use  of 
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himself  and  his  heirs  ;  if  in  such  a  case  the  feoffor 
devised  the  land  by  will  (having-  a  power  to  devise  it) 
as  owner,  without  any  reference  to  his  power,  it  would 
pass  as  a  devise,  by  the  will,  and  not  as  appointed 
under  the  power;  for  the  testator  had  an  estate  de- 
visable in  him,  and  also  a  power  to  limit  a  use ;  and 
he  had  his  election  to  pursue  whichever  of  them  he 
chose.  So  that  when  he  devised  the  land  itself,  with- 
out any  reference  to  his  power,  he  showed  his  intention 
to  pass  the  estate  by  his  will,  as  owner  of  the  land,  and 
not  to  limit  a  use  under  his  power. 

71.  In  a  subsequent  case  Lord  Hobart  said,  that  Hob,;i6o. 
where  an  interest  and  an  authority  meet,  if  the  party 
declare  clearly  his  will  to  be,  that  this  act  shall  take 
effect  by  his  authority  or  power,  there  it  shall  jDrevail 
as'ainst  the  interest :  for  modus  et  couventio  v'uicunt 
legem.  And  therefore  in  Sir  E.  Clere's  case,  it  was 
agreed,  that  if  the  devisor  had  recited  his  power,  and 

had  relied  upon  that,  all  would  have  passed  by  ex- 
press declaration  of  the  party  himself:  nay  more, 
though  the  party  do  not  make  an  express  declaration, 
yet  if  this  act  do  import  a  necessity  to  work  by  his 
power,  or  else  to  be  wholly  void,  the  benignity  of  the 
law  will  give  way,  to  effect  the  meaning  of  the  party. 

72.  This  last  proposition  is  founded  on  the  deter-  6Rep.  17. 6. 
mination  in  Sir  E.  Clere's  case  :  in  which  it  appeared, 

that  C.  H.  being  seised  of  three  acres  of  land,  held 
in  capite,  made  a  feoffment  in  fee  of  two  of  them,  to 
the  use  of  his  wife  for  life ;  afterwards  made  a  feoff- 
ment of  the  third  acre,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates,  as  he  should 
limit  and  appoint  by  his  last  will ;  afterwards  by  his 
will  he  devised  the  said  acre  to  A.  B.  in  fee.  It  was 
determined,  that  as  C.  H.  could  not,  as  owner  of  the 
land,  devise  any  part  of  the  residue  by  his  will,  there-  Cross  v. 
fore  the  will  operated  as  an  appointment  under  the  hlfrarcl'ie. 
power ;  for  otherwise  it  could  have  no  effect. 

73.  By  the  settlement  made   on  the  marriage  of 
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Coxv.  Thomas  and  Elizabeth  Cox  in  1777,  a  power  of  re- 

Chamberlain,  i  •  ^  r-     i 

4Ves.jun.       vokuig  the  iises   of  the  settlement,  with  the  consent 
of  the  trustees,  was  given  to  Cox  and  his  wife ;  so  as 
before  such  revocation,  they  should  convey  and  assure 
other  lands  of  equal  or  better  value,  in  lieu  thereof, 
to  the  same  uses.     By  indentures  of  lease  and  release, 
dated  in  1784,  a  capital  messuage  and  other  premises 
were  conveyed  to  a  trustee  and  his  heirs,  to  hold  to 
him  and  his  heirs,  to  the  use  of  such  person  or  per- 
sons, and  for  such  estate  or  estates,  interest  or  in- 
terests, and  with,  under,  and  subject  to  such  powers, 
provisoes,  and  agreements,  as  Thomas  Cox  should  by 
deed  or  writing  under  his  hand  and  seal  limit  and 
appoint ;    and  in  default  thereof,  to    the  use  of  the 
said  Thomas  Cox,  his  heirs  and  assigns.     In  1792, 
Thomas  Cox  entered  into  a  contract  to  sell  ^e  estates 
comprised  in  the  settlement  of  1777  ;  and  by  inden- 
tures of  lease  and  release  dated  in  1792,  Thomas  Cox, 
in  pursuance  of  all  powers  in  him  vested,  did,  with 
the  consent  of  the  surviving  trustees  in  the  marriage 
settlement,   grant,    bargain,   sell,    alien,  release,    and 
confirm,   limit,   declare,   and   appoint;    and  the  said 
Thomas  Cox  and  his  wife  did,  with  the  like  consent 
and  approbation,  convey  and  assure  to  the  said  sur- 
viving trustees,  their  heirs  and  assigns,  the  said  capi- 
tal messuage  comprised  in  the  indenture  of  1784;  to 
hold  to  them,  their  heirs  and  assigns,  to  and  for  the 
same   uses,    trusts,    intents,    and   purposes,   as  w^ere 
declared   in  the   settlement  of  1777.     Thomas   Cox 
and  his  wife  revoked  the  settlement.     Some  doubts 
having  arisen  upon  the  title,  with  respect  to  the  value 
of  the  substituted  estates,  and  also  upon  the  suppo- 
sition that  the  indenture  of  August  1792  was  intended 
to  operate  as  an  execution  of  the  power,  and  therefore 
••'        it  was  doubtful  whether  the  legal  estate  did  not  vest 
in  the  trustees,  in  which  case  the  uses  declared  thereon 
Tit.  12.  c.  1.     would   be  void  at  law,   and  good  only   as  trusts  in 
'  "      '       equity,  the  purchaser  declined  to  complete  his  con- 
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tract :  upon  which  a  bill  was  filed  against  him  for  a 
specific  performance,  and  the  usual  order  was  ob- 
tained, referring*  it  to  the  Master  to  inquire  whether  a 
good  title  could  be  made.  The  Master  reported,  that 
the  substituted  estates  were  of  greater  value  than  the 
estates  comprised  in  the  marriage  settlement;  and 
that  the  plaintifi"  could  make  a  good  title  to  the  estates 
comprised  in  the  agreement.  Exceptions  were  taken 
to  this  report,  and  in  support  of  them  it  was  observed, 
that  Thomas  Cox,  in  the  release  of  1792,  used  words 
applying  to  the  conveyances  of  an  estate  in  fee  simple, 
and  also  to  the  execution  of  a  power  of  appointment: 
such  a  union  was  very  unapt  and  improper;  but  the 
instrument,  though  inaccurate,  amounted  to  a  com- 
plete execution  of  the  power :  then  the  other  words, 
importing  the  conveyance  of  an  interest,  were  com- 
pletely inoperative.  Considering  it  then  as  the  exe- 
cution of  a  power,  the  necessary  effect  of  it  was,  to 
vest  the  legal  estate  in  trustees;  and  then  the  objec- 
tion arose,  the  estates  of  the  persons  beneficially  in- 
terested being  merely  equitable,  in  which  respect 
there  was  a  material  deviation  from  the  settlement, 
which  vested  the  legal  estate  in  the  persons  benefi- 
cially interested.  In  answer  to  this  objection  it  was 
said,  that  the  only  question  was,  whether  the  deed  of 
]  792  operated  as  a  conveyance  by  lease  and  release, 
or  as  the  execution  of  a  power?  The  whole  objection 
rested  upon  this,  that  it  must  operate  as  the  latter : 
but  where  a  man  has  an  interest,  and  also  a  power, 
and  does  an  act  which  may  be  either  a  conveyance  of 
the  interest,  or  the  execution  of  a  power,  it  shall  be 
referred  to  his  interest,  and  not  to  his  power.  Sir  Ante,  §72. 
E.  Clere's  case  was  an  authority  expressly  to  that 
point.  This  was  a  conveyance  to  the  uses  of  the 
marriage  settlement,  and  that  conveyed  the  legal 
estate  to  the  cestui  que  use.  The  instrument  was  cer- 
tainly more  proper  for  the  conveyance  of  an  interest, 
thaA  for  the  execution  of  a  power.    The  words  of  ap- 


230  Title  XXXII.    Deed.     Ch,  xvi.  §  73. 

pointment  were  thrown  in  'generally  by  the  convey- 
ancer, and  were  quite  superfluous  :  the  party  had  no 
intention  of  executing  the  power.  The  Court  always 
makes  the  deed  operate  according  to  the  intention,  if 
by  law  it  may.  The  intention  was  declared  to  be,  to 
vest  the  estate  in  trustees,  to  the  uses  of  the  marriage 
settlement :  there  was  no  room  therefore  for  the  pre- 
sumption that  the  intention  was  merely  to  execute 
the  power,  not  to  convey  an  interest ;  that  presump- 
tion was  in  opposition  to  the  deed,  which  went  to 
declare  that  the  estate  vested  in  them,  and  was  to 
enure  to  the  uses  of  the  settlement :  it  did  not  begin 
with  words  of  appointment,  but  with  those  importing 
conveyance.  The  order  in  which  the  words  appeared, 
concurred  with  the  form  of  the  instrument,  to  show 
that  the  first  words  in  order  were  intended  to  be  the 
operative  words :  he  threw  in  the  words  of  appoint- 
ment, if  necessary,  meaning  to  make  use  of  all  the 
powers  that  were  in  him.  The  deed  did  not  re- 
cite the  power  particularly,  but  was  in  pursuance  of 
all  powers.  But  if  the  legal  estate  was  vested  in 
trustees,  yet  the  proviso  in  the  settlement  was  sub- 
stantially complied  with ;  for  the  estates  were  in 
equity  in  the  persons  entitled  under  the  settlement, 
and  they  could  come  into  Chancery  for  the  legal 
estate  whenever  they  thought  fit. 

Sir  R.  P.  Arden,  M.  R.- — The  plaintiff  having  en- 
tered into  this  contract,  has  conveyed  the  substituted 
estates  by  the  deeds  of  1792,  in  pursuance  of  all 
powers  in  him  vested,  and  containing  words  both  of 
conveyance  and  of  appointment.  This  was  prepara- 
tory to  the  revocation  of  the  uses  of  the  settlement, 
and  to  enable  the  plaintiff"  and  his  wife  to  revoke  them 
under  the  power.  The  question  is,  whether,  under 
this  deed,  there  is  a  good  execution  of  the  condition 
in  the  proviso ;  or  in  other  words,  whether  by  the 
deeds  the  plaintiff  had  legally  conveyed  to  the  trus- 
tees in  the  settlement  this  other  estate;  exactly  in 
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the  same  manner,  and  to  the  same  uses,  as  the  estate 
comprised  in  the  settlement.  The  objection  is  en- 
tirely technical,  and  certainly  very  nice,  and  I  think 
a  little  too  refined;  though  an  objection  of  that  sort 
certainly  may  be  fairly  made ;  and  I  will  not  find 
fault  with  a  purchaser  for  taking  the  opinion  of  the 
Court  upon  it,  if  gentlemen  of  great  character  really 
state  it  as  a  fair  ground  of  objection.  The  objection 
arises  from  the  mode  in  which  the  estate  substituted 
was  conveyed  to  the  plaintiff,  which  was  to  the  use 
of  such  person  or  persons,  and  for  such  estate  or 
estates,  interest  or  interests,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  and  agreements, 
as  he  should,  by  deed  or  writing  under  his  hand  and 
seal,  limit,  declare,  or  appoint ;  and  in  default  thereof, 
to  the  use  of  him,  his  heirs  and  assigns.  This  there- 
fore was  vested  in  him  at  the  time  of  the  substitution ; 
and  the  mode  which  he  takes  for  that  j^urpose  is,  not 
by  expressly  declaring  that  in  pursuance  of  the  power 
he  appoints,  but  by  this  conveyance  of  lease  and 
release;  in  which  he  uses  words  that  cannot  at  all 
apply  to  the  power ;  and  as  he  had  both  a  power  and 
an  interest,  it  is  now  said,  to  invalidate  the  deed,  the 
Court  must  say  he  did  this  in  execution  of  his  power 
only,  and  not  to  convey  his  interest ;  that  it  must  be 
referred  only  to  the  power,  though  the  trustees  are  in 
possession  by  virtue  of  the  lease,  which  was  perfectly 
nugatory  if  he  meant  only  to  execute  his  power. 
That  is  going  out  of  the  way  to  raise  objections, 
which  the  Court  is  in  the  habit  of  very  much  dis- 
couraging. I  will  not  determine  whether  it  would 
not  have  been  a  fatal  objection,  if  it  had  been  an  exe- 
cution of  the  power,  vesting  a  trust  estate,  instead  of 
the  legal  estate  under  the  settlement ;  unquestionably  . 
it  would  be  so  at  law. 

I  am  clearly  of  opinion,  upon  every  principle  upon 
which  the  Court  acts  with  regard  to  the  construction 
of  conveyances,  that  it  would  be  monstrous  in  this 
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case  to  hold  that  where  there  is  a  power,  and  an  in- 
terest, and  the  act  being  equivocal,  it  is  doubtful 
whether  he  acted  under  the  one  or  the  other,  the 
Court  should  adopt  that  which  would  defeat  the  in- 
strument. But  this  case  goes  farther,  for  the  act  is 
not  equivocal ;  the  party  has  made  use  of  words  that 
have  no  reference  to  the  execution  of  a  power.  I  am 
of  opinion  therefore  that  this  is  an  exceedingly  good 
title. 

74.  It  is  now  the  usual  practice,  where  a  person 
has  a  power  and  an  interest,  for  him  to  make  an  ap- 
pointment in  pursuance  of  his  power,  and  in  the  same 
deed,  by  a  new  witnessing  part,  to  convey  the  lands 
by  lease  and  release. 

75.  With  respect  to  the  effects  attending  the  exe- 
cution of  a  power,  it  has  been  stated  that  where  a 
power  is  executed,  the  former  uses  and  estates  cease, 
and  a  new  use  springs  up  to  the  appointee,  which  is 
derived  from  the  seisin  of  the  releases  or  trustees,  to 
which  the  statute  immediately  transfers  the  posses- 
sion, and  by  that  means  the  appointee  acquires  the 
legal  estate,  without  entry  or  claim. 

76.  Although  estates  arising  from  the  execution  of 
powers  owe  their  commencement  to  the  deed  of  ap- 
pointment ;  yet  the  appointee  under  the  power  does 
not  derive  his  title  from  the  appointor,  or  out  of  the 
estate  whereof  the  appointor  is  seised,  but  comes  in 
directly  under  the  conveyance  by  which  the  power 
was  created ;  and  the  uses  created  by  the  appoint- 
ment being,  in  order,  prior  to  the  uses  limited  by  the 
original  conveyance,  which  only  take  place  in  the 
meantime,  and  until  the  appointment  is  made,  such, 
new  uses  precede  them ;  and  the  appointment  ope- 
rates by  relation  from  the  time  when  the  original 
conveyance  was  executed,  just  as  if  the  estate  created 
by  the  appointment  had  been  actually  limited  in  such 
original  conveyance. 

77,  It  follows  that  a  right  to  dower  may  be  de- 
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feated  by  the  execution  of  a  power.     This  was  long 
doubted,  but  has  been  lately  settled  by  a  determina-  Ray  v.  Pung, 
tion  of  the  Court  of  King's  Bench  on  a  case  sent  there  sgj.""* 
by  the  Vice  Chancellor. 

78.  An  appointment  in  pursuance  of  a  power  ope- 
rates under  the  statute  of  uses,  not  as  a  conveyance 
of  the  land,  but  as  a  substitution  of  a  new  use,  in  the 
place  of  a  former  one :  from  which  it  follows,  that  if 
an  appointment  be  made  under  a  power  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs;  it  is  a  limitation 
of  a  use  upon  a  use;  consequently  B.  only  takes  a 
trust  estate.  It  is  therefore  now  the  practice,  where 
an  appointment  is  made  to  particular  uses,  to  appoint 
the  lands,  not  to  trustees,  to  the  uses  intended,  as  in 
the  case  of  a  release,  but  to  the  particular  uses  in- 
tended. 

79.  Where  a  person  settles  his  estate  to  the  use  of 
himself  for  life,  remainder  over,  reserving  to  himself 

a  power  of  revocation,  and  executes  his  power,  he  iinst.  218.  j. 
becomes   immediately   seised   of  his   former   estate,       '^' 
without  any  entry  or  claim  :  because,  as  he  is  already 
in  possession,  he  cannot  enter  on  himself;  and  the 
revocation  is  stronger  than  any  claim  can  be. 

80.  It  was  resolved  in  Digges's  case,  that  other  uses  Wem. 
might  be  limited  or  raised  in  the  same  conveyance  by 
which  the  former  uses  were  revoked;   for  inasmuch 

as  the  ancient  uses  cease,  ipso  facto,  by  the  revocation, 
without  claim  or  other  act;  the  law  will  adjudge 
priority  of  operation  of  one  and  the  same  deed,  al- 
though it  be  sealed  and  delivered  at  one  and  the 
same  instant:  therefore,  in  construction  of  law,  it  Fitzwiiiiam's 
shall  first  be  a  revocation  and  cesser  of  the  ancient  "^^'  '^' 
uses ;  then  a  limitation  and  raising  of  the  new  ones : 
for  the  best  construction  of  the  statute  of  uses  was, 
to  make  them  subject  to  the  rules  of  the  common  law: 
according  to  which,  if  two  acts  were  done  by  one  and 
the  same  means,  and  took  place  in  one  and  the  same 
instant,  the  law  would  so  construe  them,  that  that  act 
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should  be  taken  to  precede,  which  would  give  efficacy 
to  the  entire  instrument. 

81.  The  execution  of  a  power  will  not  however 
defeat  an  estate,  previously  created  by  the  person 
who  executes  it. 

82.  An  estate  was  limited,  in  consideration  of 
marriage,  to  A.  for  life,  k.c.,  and  a  power  was  given 
to  A.,  with  the  consent  of  the  trustees,  to  revoke  all 
the  uses.  A.  conveyed  away  his  life  estate,  for  se- 
curing an  annuity,  to  a  person  for  ninety-nine  years, 
if  he  should  so  long  live ;  and  afterwards,  with  the 
consent  of  the  trustees,  he  revoked  all  the  uses  of  the 
settlement.  It  was  resolved  that  this  revocation  did 
not  affect  the  estate  granted,  for  securing  the  annuity. 


CHAP.   XVII. 


Where  Equity  ivill  support  a  defective  Ejcecution  of  a 

Power. 


1.  Equity   will    support   a   de- 

fective    Execution    of    a 
Power. 

2.  In  favour  of  a  Wife. 

9.  In  favour  of  a  Husband. 
12.  In  favour  of  Children. 

15.  Though  provided  for. 

16.  In  favour  of  Creditors. 


17.  And  of  Purchasers  for  a 
valuable  Consideration. 

20.  But  not  for  Volunteers. 

22.    Or  where  there  is  Fraud. 

24.  Where  a  complete  Execution 
is  prevented  by  Accident. 

lo,  A  Non-execution  will  not  be 
supplied. 


Equity  will  sup- 
port a  defective 
execution  of  a 
power. 


Section  1. 

We  have  seen  that  the  courts  of  law  construed 
strictly,  and  required  that,  in  the  execution  of  them, 
every  circumstance  prescribed  should  be  complied 
with;  but  the  courts  of  equity  have  assumed  a  juris- 
diction in  cases  of  this  kind,  and  supplied  a  defective 
execution  of  a  power  in  several  cases: — i.  Where 
there  has  been  a  consideration ;   as  for  securing  a 
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jointure  to  a  wife,  or  a  sum  of  money  to  a  husband ; 
or  making  a  provision  for  younger  children,  or  for 
payment  of  debts ;  and  no  better  on  the  other  side. 
II.  Where  there  is  any  fraud ;  or  the  party  is  guilty  of 
any  deceit  or  falsehood,  by  which  the  execution  is 
prevented  ;  for  the  person  in  remainder  shall  not  take 
advantage  of  his  own  wrong,  iii.  Where  a  complete 
execution  is  prevented  by  accident ;  for  it  would  be 
unconscionable  in  the  remainder-man  to  take  advan- 
tage of  these,  provided  the  person  having  the  power 
does  all  he  can  towards  its  execution. 

2.  It  has  been  determined  in  several  cases  that  a  in  favour  of  a 
covenant,   in  marriage  articles,   to  settle  a  jointure, 

under  a  power,  on  an  intended  wife,  should  be  deem- 
ed a  good  execution  of  the  power,  because  a  wife  is 
considered,  in  equity,  as  a  purchaser  for  a  valuable 
consideration  of  her  jointure;  or  of  whatever  else  is 
stipulated,  before  marriage,  for  her  benefit. 

3.  Lord  Clifford  being  tenant  for  life,  with  power  Clifford  v.  Bur- 
to  make  a  jointure,   not  exceeding  1000/.   a  year,  2P.Wmr229. 
covenanted  on  his  marriage  with  Lady  A.  Berkeley,  2^'™-3'^' 
to  settle  lands  of  1000/.  a  year  on  her;  and  accord- 
ingly after  the  marriage  he  settled  part  of  the  pre- 
mises within  the  power  on  his  lady   for  life,  with  a 
covenant  that  they  were  of  the  yearly  value  of  1000/., 

and  afterwards  died :  but  these  lands  being  only  of 
the  yearly  value  of  400/.,  on  a  bill  brought  by  the 
widow,  there  being  lands  of  1000/.  a  year  within  the 
power,  it  was  decreed,  that  a  commission  should  be 
awarded  to  add  lands  to  those  formerly  settled,  so  as 
to  make  up  1000/.  a  year. 

4.  A  tenant  for  life,  with  a  power  of  appointing  a  Fotherguiv. 
jointure  of  100/.  a  year,  appointed  100/.  a  year  to  his  2FreeS.256. 
wife  for  her  jointure,  out  of  a  particular  estate;   and 
covenanted,  in  case  the  value  should  be  defective,  to 

make  it  up  out  of  his  other  estate.  The  estate  being 
defective,  the  widow  brought  her  bill  to  have  it  sup- 
plied out  of  the  other  estate.     A  decree  was  made 
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accordingly ;  and  it  was  held  by  the  Lord  Keeper, 
and  the  Master  of  the  Rolls,  that  whenever  a  convey- 
ance is  made  upon  a  good  consideration,  if  there  be 
any  defect  in  the  execution  of  it,  the  Court  of  Chan- 
cery has  always  supplied  the  defect,  particularly  in 
the  case  of  a  power,  as  where  any  circumstances 
were  omitted  in  the  execution  of  it :  and  one  reason 
given  was,  because  the  circumstances  were  imposed 
only  that  the  party  might  not  be  surprised  in  the 
execution  of  it ;  and  it  was  further  held>  that  pay- 
ment of  debts,  provision  for  a  wife  and  children, 
marriage,  or  purchases,  were  considerations  for  which 
the  Court  had  supplied  such  defects. 
AiforJv^Aiford,       5    Grcsfory  Alford  settled  land  on  himself  for  life, 

cited  2  p.  Wms.  "^  .  .  . 

230.  remainder  to  his  wife  for  life,  remainder  to  his  first 

and  other  sons  in  tail,  remainder  to  Francis  Alford 
for  life,  &c.  ;  with  power  to  Francis  Alford,  after  the 
death  of  Gregory  and  his  wife,  or  any  after-taken  •wife 
of  Gregory,  to  settle  so  much  of  the  premises,  not 
exceeding  100/.  a  year,  in  jointure  to  a  wife.  Fran- 
cis Alford,  in  the  lifetime  of  Gregory,  covenanted,  in 
consideration  of  marriage,  to  settle  lands  of  100/.  a 
year  upon  his  then  intended  wife  ;  and  afterwards 
Gregory  Alford  and  his  wife  died  without  issue ;  and 
then  Francis  Alford  died  without  issue,  whereby  the 
premises  went  to  the  remainder-man.  The  widow  of 
Francis  Alford,  having  brought  her  bill  against  the 
remainder-man,  to  make  good  the  jointure  ;  it  was 
decreed  by  Sir  John  Trevor,  M.  R.,  on  considering- 
many  precedents,  that  the  covenant  to  make  this  join- 
ture was  a  good  execution  of  the  power ;  and  that  the 
wife  was  well  entitled  to  the  100/.  a  year,  and  to  all 
the  arrears  from  her  husband's  death. 

It  is  observable,  that  Francis  Alford  entered  into 
this  covenant  in  the  lifetime  of  Gregory,  so  that  it 
might  be  reckoned  a  sort  of  strain  to  call  this  an 
execution  of  the  power,  before  the  very  commence- 
ment thereof;  but  it  showed  how  much  the  powers 
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and  the  execution  of  them  were  favoured,  when  for  a 
valuable  consideration. 

6.  Lord  Coventry  being  tenant  for  life  under  his  Coventry  v. 
father's  will,  with  a  power,  by  any  writing  under  his  M°ax^"in^Eq. 
hand  and  seal,  to  settle  any  part  of  the  estates  com-  2P.Wms.122. 
prised  in  the  will,  not  exceeding  500/.  a  year,  on  any 
woman  he  should  marry,  for  her  jointure ;  so  as  such 
wife  brought  a  portion  equivalent  to  such  a  jointure. 
Lord  Coventrj^,  in  consideration  of  a  marriage,  and 
10,000/.  portion,  by  articles  previous  to  the  marriage, 
covenanted  with  trustees,  according  to  the  power 
given  to  him  by  his  father's  will,  or  otherwise,  to 
settle  lands  of  the  value  of  500/.  a  year  upon  his  in- 
tended wife,  as  her  jointure.  The  marriage  was  so- 
lemnized ;  and  soon  after  Lord  Coventry  went  to  his 
country  seat,  and  gave  the  articles  to  his  steward, 
with  directions  to  look  over  his  rental,  and  find  out  an 
unincumbered  part  of  his  estate  to  settle  as  a  jointure. 
A  part  of  the  estate  being  fixed  upon,  and  a  par- 
ticular made  thereof,  a  settlement  and  appointment 
of  it  was  accordingly  drawn  and  engrossed,  and  left 
with  Lord  Coventry's  steward  for  execution :  from 
various  accidents  the  execution  of  this  deed  was  de- 
layed, and  Lord  Coventry  died  without  having  exe- 
cuted it.  On  a  bill  brought  by  the  widow  against 
the  remainder-man,  under  the  will,  and  the  personal 
representatives  of  Lord  Coventry,  the  principal  ques- 
tion was,  whether  the  covenant  contained  in  the  mar- 
riage articles  should  be  deemed  a  good  execution  of 
the  power  in  equity. 

Lord  Macclesfield,  Sir  Joseph  Jekyll,  JM.  R.,  Baron 
Price,  and  Baron  Gilbert,  were  clearly  of  opinion, 
that  the  covenant  contained  in  the  marriage  articles 
operated,  in  equity,  as  an  execution  of  the  power ; 
and  a  charge  and  lien  on  the  remainder.  And  the 
Court  declared,  that  the  deed  of  settlement  having 
been  prepared  and  engrossed  by  the  direction  of  Lord 
Coventry,  the  same  ought  to  be  taken  to  be  a  specifi- 
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cation  of  the  lands  to  be  settled  on  the  plaintiff;  and 
the  lands  therein  mentioned  ought  to  be  bound  there- 
by, and  by  the  marriage  articles,  although  the  said 
deeds  of  settlement  were  not  actually  signed  and 
sealed  by  Lord  Coventry. 

7.  A  power  expressly  directed  to  be  executed  by 
deed,  will  in  equity  be  deemed  to  be  well  executed 
by  a  will,  where  it  is  in  favour  of  a  wife. 
Toiiett  V.  Toi-       8.  A  husband,  by  virtue  of  a  settlement  made  upon 
/e"'/  *    ""^'  him  by  an  ancestor,  was  tenant  for   life,    with   re- 
mainder to  his  first  and  other  sons  in  tail  male,  with 
a  power  to  the  husband  to  make  a  jointure  on  his 
w^fe,  by  a  deed  under  his  hand  and  seal.     The  hus- 
band having  made  no  provision  for  his  wife,  and  being 
in  the  Isle  of  Man,  by  his  last  will,  under  his  hand 
and  seal,  devised  part  of  the  lands  within  the  power 
to  his  wife  for  her  life.     It  was  objected,  that  this 
conveyance,  being  by  a  will,  was  not  warranted  by 
the  power,  which  directed  that  it  should  be  by  deed ; 
and  a  will  was  a  voluntary  conveyance,  and  there- 
fore not  to  be  aided  in  a  court  of  equity.     But  Sir 
Joseph  Jekyll  said,  this  was  a  provision  for  a  wife 
who  had  none  before  ;  and  within  the  same  reason  as 
a  provision  for  a  child,  not  before  provided  for.     And 
as  a  court  of  equity  would,  had  this  been  the  case  of 
a  copyhold  devised,  have  supplied  the  want  of  a  sur- 
render ;  so  where  there  was  a  defective  execution  of 
a  power,   either  for  payment  of  debts,  or  provision 
for  a  wife  or  children  unprovided  for,  he  would  supply 
Holt  V.  Holt,    any  defect  of  this  nature.     The  legal  estate  being  in 
*  trustees,   they  were  decreed  to  convey  an  estate  to 
the  widow  for  life,  in  the  lauds  devised  to  her  by  her 
husband's  will. 
In  favour  of  a        9.  A  court  of  cquity  will  also  supply  a  defect  in 
an  appointment  made  by  a  woman  in  favour  of  an 
intended  husband. 
Cotter V. Layer,      10.  A  copvhold  estatc  was  Surrendered  by  C.  Lavcr 

2  P  Wms.  CZ  J  J 

and  Elizabeth  his  wife,  to  the  use  of  Elizabeth  for 
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life,  and  afterwards  to  such  uses  as  she,  by  any  writ- 
ing', or  by  her  last  will,  attested  by  three  witnesses, 
should  appoint.  Upon  the  death  of  C.  Layer,  Eliza- 
beth did,  by  deed  or  writing  attested  only  by  two 
witnesses,  upon  a  marriage  agreed  to  be  had  between 
her  and  one  Cotter,  covenant  to  surrender  the  pre- 
mises, to  the  use  of  her  intended  husband  and  herself, 
and  the  heir  of  Cotter ;  who  covenanted  on  his  part 
to  settle  an  annuity  of  30/.  a  year  on  the  said  Eliza- 
beth for  life.  It  was  objected,  that  these  articles  by 
Elizabeth  Layer,  to  settle  the  copyhold  premises  on 
her  second  husband,  were  attested  by  two  witnesses 
only,  so  not  pursuant  to  the  power,  and  consequently 
void.  But  Lord  King  said,  these  articles  being  for 
a  valuable  consideration,  namely,  that  of  marriage, 
though  not  in  strictness  pursuant  to  the  power,  he 
should  supply  the  want  of  circumstances ;  in  the  same 
manner  as  he  would  the  want  of  a  surrender. 

1 1 .  William  Pitt  married  Mrs.  Speke,  and  by  the  Sergeson  v. 
marriage  articles  it  was  covenanted,  that  if  there  412.^' 
should  be  one  son  only,  and  no  younger  children, 
and  the  wife  should  survive  the  husband,  she  should 
have  the  power  of  disposing  of  4000/.  by  deed  or 
will,  executed  in  the  presence  of  three  witnesses,  to 
any  person  she  should  appoint ;  and  this  sum  was  to 
be  charged  upon  the  real  estate  of  the  husband.  Mr. 
Pitt  died,  leaving  only  one  son,  and  Mr.  Speke  mar- 
ried the  widow  ;  but  before  her  second  marriage,  she, 
by  articles  executed  in  the  presence  of  two  witnesses 
only,  appointed  the  sum  of  2000/.  out  of  the  4000/., 
to  be  for  the  use  and  benefit  of  her  intended  husband, 
during  the  coverture. 

Lord  Hardwicke  said,  the  question  was,  whether 
the  articles  entered  into  upon  Mrs.  Speke's  marriage 
with  Mr.  Speke  amounted  to  an  appointment  within 
the  power.  He  was  of  opinion,  that  it  was  a  good 
appointment  of  2000/.  for  the  benefit  of  Mr.  Speke : 
and  notwithstandins;-  it  was  insisted  that  it  was  a 
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defective  appointment,  because  there  were  only  two 
witnesses,  yet  the  Court  of  Chancery  would  supply 
the  defect,  where  it  was  executed  for  a  valuable  con- 
sideration ;  much  more  where  it  was  an  execution  of 
a  trust  only :  and  though  the  appointment  was  in- 
accurately expressed,  and  in  an  informal  manner,  it 
should  still  amount  to  a  grant  of  the  2000/.  to 
Mr.  Speke. 
In  favour  of  \2.  A  covcuaut  will,  in  equity,  be  deemed  a  o:ood 

children.  ,  .       .  . 

execution  of  a  power,  where   it  is  entered  into  for 
the  benefit  of  younger  children  ;  because  parents  are 
under  a  moral  obligation  to  provide  for  them. 
Smith  V.  BUn.       13.  A  pcrsou   settled  lands   to  the  use  of  himself 
/ee!   '  for  life,  and  then,  as  to  part,  to  his  wife  for  life,  for 

her  jointure,  then  to  the  issue  male  of  his  own  body, 
with  several  remainders  over  ;  with  a  proviso,  that  if 
he  should  have  any  younger  children,  it  should  be 
lawful  for  him,  by  deed  or  will,  executed  in  the  pre- 
sence of  two  or  more  credible  witnesses,  to  limit  and 
appoint  any  of  the  said  lands,  except  those  limited 
in  jointure,  to  such  persons  and  for  such  estates  as 
he  should  think  fit,  for  raising  500/.  a  piece  for 
younger  children ;  to  be  paid  at  such  times,  and  in 
such  manner,  as  he  by  such  deed  or  will  should  de- 
clare ;  and  covenanted  to  do  accordingly.  The  per- 
son to  whom  this  power  was  given  died,  leaving 
several  younger  children  ;  but  did  not  make  any  ap- 
pointment. Decreed,  that  this  was  a  charge  upon  the 
lands,  and  bound  the  issue  in  tail ;  the  covenant  being 
looked  upon  as  an  execution  of  the  appointment,  in 
pursuance  of  the  power. 
Parker  V.  14.  A.  having  a  powcr  to  charge  lands  with  7000/. 

io'Mod!^467.  for  younger  children,  by  any  writing  under  his  hand, 
Giib.R.  i6».  a^ttested  by  three  witnesses,  did,  in  fear  of  sudden 
death,  and  being  absent  from  home,  and  so  not  being- 
able  to  have  a  sight  of  the  deed  in  which  this  power 
was  contained,  by  a  paper  attested  by  two  witnesses, 
charge  his  estate  with  8,000/.  instead  of  7000/.  for 
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his  younger  children.     The  Court  of  Chancery  sup- 
plied the  defect  for  the  7000/. 

15.  Lord  Hardwicke  has  said,  that  in  cases  of  aid- Though  pro- 

t  -,     r-        •  •  n  •    1  r  vided  for. 

ing  the  defective  execution  ot  a  power,  either  tor  a 
wife  or  a  child  ;  whether  the  provision  has  been  for  a 
valuable  consideration  or  not,  has  never  entered  into 
the  view  of  the  Court.  But  being  intended  for  a 
provision,  whether  voluntary  or  not,  has  been  ahvays 
held  to  entitle  the  Court  of  Chancery  to  give  aid,  to 
a  wife  or  child,  to  carry  it  into  execution,  though  de- 
fectively made.  Neither  is  it  material  that  a  wife  or 
child  who  comes  for  the  aid  of  the  Court,  to  supply 
a  defective  execution  of  a  power,  must  be  entirely 
unprovided  for.  The  general  rule  that  the  husband 
or  father  are  the  proper  judges  v/liat  was  the  reason- 
able provision  for  a  wife  or  child,  was  a  good  and 
invariable  rule.  And  when  a  father  had  done  any 
thing  extravagant,  the  Court  did  not  break  through 
the  general  rule,  when  they  set  it  aside,  but  went  upon 
a  collateral  reason,  that  this  extravagant  provision, 
either  for  a  wife,  or  one  child  only,  was  a  prejudice 
and  injury  to  the  rest  of  the  family ;  and  that  one 
branch  ought  not  to  be  improperly  preferred,  to  the 
ruin  of  the  rest. 

16.  It  was  laid  down  by  C.  J.  Treby,  in  Bath  and  i"  favour  of 

-J  .  creditors. 

Montague's  case,  that  where  a  person,  having  a  power  a  ch.  ca.  68. 
of  appointment,  executed  it  for  the  payment  of  his 
debts,  but  the  circumstances  of  the  power  were  not 
exactly  observed,  there,  should  be  relief  in  equity; 
because  payment  of  debts  v/as  a  most  conscientious  Poih.rd  v. 
thing,  and  fit  for  a  court  of  conscience  to  take  care  icha."R!i)8. 
of,  and  see  performed ;    and  the  precedents  had  all 
gone  that  way. 

17.  Purchasers  for  a  valuable  consideration  have  And  of  pur- 
always  been  favoured  in  equity ;  for  there  the  sub-  JaSk  con- 
stantial  part  of  every  contract  is  the  consideration,  "'^'"''°"- 
and  for  that  the  right  is  transferred.     It  also  being  a 

rule  in  equity  that  what  ought  to  have  been   done  is 
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considered  as  actually  done,  the  Court  of  Chancery 
will,  upon  that  principle,  supply  any  defect  in  the 
execution  of  a  power,  where  there  is  a  valuable  con- 
sideration. 

18.  It  has  been  generally  understood,  that  equity 
would  not  support  a  defective  execution  of  a  power 
of  leasing  against  a  remainder-man.  It  is  however 
said,  by  Sir  J.  Trevor,  M.  R.,  that  where  a  lease  is 
voluntary,  there,  if  it  be  not  good  at  law,  it  shall  not 
be  made  good  in  equity.  But  if  a  lease  is  made  to  a 
tenant  at  rack  rent  without  fine,  which  is  voluntary  ; 
yet,  if  the  tenant  has  been  at  any  considerable  expense 
in  building  or  improving,  equity  will  supply  the  de- 
fective execution  of  the  power. 

19.  In  modern  times  a  lessee  at  rack  rent  has  been 
considered  as  a  purchaser  for  a  valuable  consideration. 
And  Lord  Kenyon  has  laid  it  down,  that  a  lease  being 
granted  for  a  valuable  consideration,  and  merely  de- 
fective in  point  of  form  ;  a  court  of  equity  would 
interfere,  and  direct  a  proper  lease  to  be  granted. 

20.  It  should  however  be  observed,  that  courts  of 
equity  will  give  no  assistance,  where  both  parties  are 
volunteers.  For  where  the  question,  as  to  the  exe- 
cution of  a  power,  lies  between  an  appointee  under 
a  power,  without  consideration,  and  a  remainder-man, 
the  latter,  having  a  vested  interest,  will  be  clearly 
entitled  against  the  former  ;  unless  the  appointee  can 
show  that  the  remainder-man  is  devested,  by  actual 
execution  of  the  power,  in  due  form. 

21.  In  the  case  of  Sergeson  v.  Sealy,  the  widow  of 
Mr.  Pitt  made  a  voluntary  disposition  of  2000/.,  the 
remainder  of  the  4000/.  And  Lord  Hardwicke  said, 
that  this  was  not  an  appointment  for  a  valuable  con- 
sideration, but  only  a  voluntary  disposition ;  and  there- 
fore, as  the  will  under  which  it  was  given,  was  not 
executed  in  the  presence  of  three  witnesses,  it  had  not 
pursued  the  power,  and  consequently  was  a  void  ap- 
pointment 
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22.  As  one  of  the   principal  objects  of  a  court  o^  Orwhere there 
equity  is  to  relieve  against  iraucl  and  deceit,  it  has  3  Cha.  Ca.  87. 
been  long  established  that  where  a  party  interested 
prevents  a  strict  compliance  with  the  circumstances 
required  in  the  execution  of  a  power,  from  immoral 
motives  ;  there,  if  the  person,  who  has  the  power,  does 

any  act  that  plainly  evinces  his  intention  to  execute 
it,  such  act  will,  in  equity,  be  deemed  a  good  execu- 
tion of  it. 

23.  Thus,  where  the  remainder-man  gets  the  deed  GU^cha.soc. 
into  his  possession,  and  will  not  allow  the  tenant  for 

life  to  have  a  sight  of  it :  there  the  tenant  for  life  may 
execute  conveyances,  and  though  he  does  not  pursue 
the  terms  of  the  power,  yet  equity  will  relieve,  even 
in  favour  of  a  volunteer  ;  because  the  remainder-man 
shall  not  take  advantage  of  his  own  wrong,  by  with- 
holding from  the  tenant  for  life  the  sight  of  his  power. 

24.  Another  object  of  a  court  of  equity  is,  to  relieve  wherea  com- 

„  n  •  J        ,  •         r  r  P'^f^  execution 

against  all  manner  01   accidents,  even  in  tavour  01  is  prevented  by 
volunteers ;  it  being  unconscionable  for  a  remainder-  ^"'  ^"'' 
man  to  take   advantage  of  them.     It  was  therefore 
agreed,  in  Bath  and  Montague's  case,  that  if  a  person  3  cha.  Ca.  68. 
made  a  conveyance  with  a  power  of  revocation,  by  a 
deed  executed  in  the  presence  of  four  privy  counsel- 
lors ;  and  he  was  sent  by  the  King  to  Jamaica,  where 
that  circumstance  could  not  possibly  be  complied  with, 
equity  would  support  a  revocation  without  it. 

25.  Although  a  court  of  equity  will,  in  many  in-  Anon-execu- 
stances,  aid  a  defective  execution  of  a  power,  yet  it  supplied. "° 
will  never  interpose  in  the  case  of  a  non-execution  of 

a  power  ;  which  always  leaves  it  to  the  free  will  and  2p.Wms.490 
election  of  the  party  to  whom  the  power  is  given, 
either  to  execute  it  or  not.  For  which  reason  equity 
will  not  say  he  shall  execute  it,  or  do  that  for  him 
which  he  does  not  think  fit  to  do  for  himself.  And 
the  intervention  of  death  between  a  man's  resolving 
to  execute  a  power,  and  his  actually  executing  it, 
is  not  of  itself,  even  in  cases  where  the  act  is  of  such 

R  % 
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a  nature  as  a  man  is  under  an  obligation  to  perform ; 
Arundeiiv,  a  gTOuud  for  tlic  intcrpositiou  of  a  court  of  equity  in 
2  Vem^.'  6D.  favour  of  the  person  intended  to  have  been  benefited 
3Ch3.  Ca. /O.    by  the  doing  thereof,  although  some   steps  be  taken 

towards  completing  such  intention. 
Smith  V.  Ash-         26.  A.  having  a  power  of  revocation,  by  any  writing 
1  Freem.  ;'u*)8. "  uudcr  his  hand  and  seal,  and  being  desirous  to  provide 
1    ha.  Ca.26i.  ^r^^,  |^-g  (jaugliters,  prepared  notes  in  writing,  which  he 
declared  should  have  the  effect  of  his  last  will,  and 
which  he  called  instruments  for  his  counsel  to  draw 
up  his  last  will  in  form.     His  counsel  drew  a  writing, 
and  had  the  same  engrossed,   leaving  blanks  for  the 
names  of  the  trustees.     A.  died  without  executing 
this  will.     A  bill  being  exhibited  by  the  daughters, 
for  the  portion  given  them  by  these  instructions,  an 
issue  was  directed  to  try  whether  these  notes  were 
part  of  the  last  will  of  A.,  and  a  verdict  was  given 
that  they  were  a  will  ;  whereupon  the  Court  decreed 
them  to  be  a  good  execution  of  the  power. 
Trait.  ofEq.         27.  Mr.  Fonblanquc  observes,  that  this  case  has  been 
r.  1.  c.4.§  2j.  f.-^^Q^  ^Q  prove  that  a  non-execution  of  a  power  will  be 
aided  in  equity  ;  but  that  it  is  clear  from  the  circum- 
stance of  directing  an  issue  to  try  whether  these  notes 
amounted  to  a  will,  that  the  Court  did  not  think  the  ac- 
cident of  the  father's  death,  before  he  had  completed 
his  intent  towards  his  younger  children,  a  sufiicient 
foundation  for  relief;  it  therefore  directed  a  trial  to 
ascertain  whether  these  notes  were  a  will ;  and  it  being- 
found  that  they  were,  the  question  then  was  reduced 
to  this,  whether  the  Court  could  relieve  the  younger 
children,  in  respect  that  the  will  wanted  circumstances 
which  were  required  by  the  power  to  attend  the  exe- 
cution of  it ;  which,  as  between  the  younger  children 
and  the  heir,  it  certainly  would  do  ;  the  case  being,  by 
the  verdict,  a  case  of  a  defective  execution  only. 
Pig^ot  V.  Pen-        28.  A  married  v/oman  having  a  power  of  revocation 
250.'^°""'^^^^   and   appointment,  and  being  sick,  wrote  a  letter  to 
her  attorney  who  had  drawn  her  settlement,  desiring 
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he  would  prepare  a  deed  whereby  she  might  giv^e  the 
inheritance  to  her  niece,  and  on  the  back  of  the  letter 
it  was  written  that  the  attorney  should  keep  it  a  secret. 
The  attorney,  however,  communicated  this  letter  to 
the  husband,  and  several  days  intervened,  during 
which  the  attorney  swore  that  he  did  not  propose  any 
iTiethod  to  the  husband,  or  use  any  means,  to  prevent 
the  revocation.  The  question  was,  whether  this  letter 
amounted  to  a  revocation  in  equity  ;  and  it  was  de- 
creed that  it  did  not. 

29.  In  the  case  of  Lassells  v.  Lord  Cornwallis,  Lord  2  Vem.465. 
Keeper  Wright  said,   the  Court  of  Chancery  had  not 

gone  so  far,  as  where  a  person  had  a  power  to  raise 
money,  if  he  neglected  to  exercise  that  power,  to  do 
it  for  him  ;  although  he  thought  it  might  be  reasonable 
enough,  and  agreeable  to  equity,  in  favour  of  creditors. 
But  in  a  modern  case  it  was  held,  that  where  a  person 
had  a  power  of  charging  lands  with  2000/.  which  he 
never  executed,  the  power  could  not  be  considered  as 
assets  for  payment  of  debts. 

30.  Bv   the    settlement  made   between    Sir   John  Holmes  v. 

^       1  .,,  1    ,  •  •  T      •        1  Coghill,  7  Ves. 

Coghill  and  his  son,  certam  estates  were  limited  to  4'j9. 
him  for  life,  with  a  pov/er  to  charge  them  with  the 
payment  of  2000/.      Sir  J.  C.  having  died  in  debt, 
his  creditors  contended  that  this  sum  was  assets,  for 
payment  of  his  debts. 

Sir  \y.  Grant,  M.  R.,  declared,  that  the  power  not 
having  been  executed,  the  money  could  not  be  raised. 

Upon  an  appeal.  Lord  Erskine  said,  the  general  12  Ves.  20c. 
question  was,  whether  the  sum  of  2000/.  which  Sir 
J.  C.  had  power  to  raise,  was  to  be  considered  as 
assets.  The  first  ground  upon  which  that  might  be 
maintained  was,  that  jus  dispoueudi  was  to  be  con- 
sidered as  property  itself.  If  there  was  no  case 
directly  in  point,  the  result  of  the  authorities  was, 
that  a  general  power  of  disposition,  not  restrained  as 
to  the  objects,  or  the  mode,  was  in  effect  property  : 
The  distinction  between  power  and  property  being. 
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that  the  former  was  subject  to  some  restraint,  either 
as  to  the  objects,  or  the  mode  of  disposition;  the 
latter  consisting  in  general  and  unconfined  dominion. 
II.  There  was  no  doubt,  where  an  attempt  was  made 
to  execute  a  power  in  favour  of  creditors,  but  the 
execution  was  defective,  the  defect  would  be  supplied. 
The  law  of  the  Court  was  also  admitted,  that  if  a 
power  was  executed  in  due  form,  but  in  favour  of  a 
volunteer,  the  Court  would  take  the  subject  from  that 
person  and  give  it  to  the  creditors  of  him  who  had  the 
power.  But  where  there  was  a  complete  want  of 
execution,  it  could  not  be  supplied  for  creditors. 
The  decree  was  affirmed. 

3 1 .  Where  a  person  has  a  power  of  revocation,  by  the 
".  exercise  of  which  he  may  acquire  an  estate  in  fee  simple, 
the  land  will  be  liable  to  debts  due  to  the  Crown. 
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Woolston, 
ante,  c.  16. 

BainarJ,Rfp 
111. 
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by  any  Conveyance. 

A  Power  may  be  forfeited  to 
the  Croivn. 

May  be  merged. 

Ceases  ivhere  there  is  no  Ob- 
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Section  1. 

The  first  and  most  obvious  mode  by  which  powers, 
whether  relating  to  the  land,  or  collateral  to  it,  may 
be  extinguished,  is  by  a  complete  execution  of  thern. 
And  it  was  formerly  held,  that  even  a  partial  execu- 
tion of  a  power  operated  as  an  extinguishment  of  it. 
But  this  doctrine  is  not  now  deemed  law. 

2.  If  a  power,  reserved  over  a  legal  estate,  is  de- 
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fectively  executed  at  first,  it  may  be  executed  over 
again,  and  the  last  execution  shall  stand,  the  first  being 
a  mere  nullity. 

3.  PoM^ers  relatino-  to  the  land,  whether  appendant  Powers re- 

1  T  1  lating  to  the 

or  m  gross,  may  be  destroyed  by  a  release  to  any  kndmaybe 
person  having  an  estate  of  freehold  in  possession,  ^i^^l.in.a. 
remainder,  or  reversion,  in  the  lands  to  which  the 
power  relates.  For  where  powers  are  given  to  a  per- 
son having  an  estate  or  interest,  either  present  or 
future,  in  the  land,  the  exercise  of  them  is  considered 
as  a  species  of  property  advantageous  to  him;  and 
there  is  no  reason  why  he  should  not  be  allowed  to 
depart  with,  or  exclude  himself  from,  the  benefit  of  it. 

4.  Francis  Bunny  enfeoffed  Miles  Hitchcock,  to  the  Albany's  case, 
use  of  the  said  Francis  for  life,  and  after  to  the  use  of  ^  ^^'  ^^^'^' 
David  Bunny  in  tail,  &c.,  with  a  proviso  that  it  should 

be  lawful  for  the, said  Francis  to  alter,  change,  or  de- 
termine any  of  the  uses  limited  in  the  said  deed. 
Afterwards  Francis  Bunny,  by  his  deed,  did  remise, 
release  and -quit  claim  to  the  said  Miles  and  David, 
the  said  condition,  proviso,  and  agreement,  and  all  his 
power,  liberty,  and  authority  aforesaid.  It  v/as  re- 
solved that  the  power  was  destroyed  by  this  release. 

5.  Powers  appendant  may  be  barred  by  the  feoft-  Powers  appen- 

^  ^  -^  .       "^  dant  barred  by 

ment  of  the  persons  to  whom  they  are  given ;  because  feoffment. 
a  feoffment  with  livery  is  of  such  force,  that  it  ex- 
cludes the  feoffor  not  only  from  all  present,  but  also 
from  all  future  rights  and  titles.  And  in  Albany's  Ante,  §1. 
case  it  was  agreed  by  the  Judges,  that  a  power  to 
revoke  and  limit  new  uses,  might  be  utterly  gone  and 
extinguished  by  a  feoffment. 

6.  Powers  appendant  may  also  be  barred  and  ex-  By  fine  and 

,  ''  c       ^  '    \  recovery. 

tniguished  by  fine,  or  common  recovery  ;  01  wliicU  an  But  see  Rnper 
account  wili  be  given  under  those  titles.  8Tauiu.fc4:j. 

7.  Povv^ers  appendant  may  also  be  extinguished  by  And  by  bargain 

^  ^  -^  .  .and  sale,  &:c. 

any  of  those  conveyances  which  derive  their  eitect 

from  the  statute  of  uses,  and  which  are  said  to  operate  1  inst.  31-2.  b. 

without  transmutation  of  possession;   as  ^   bargain  "' 
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and  sale,  covenant  to  stand  seised,  and  lease  and  re- 
lease. For  whoever  has  an  estate  in  the  land,  may 
convey  it  to  another;  and  it  would  be  unjust  that  he 
should  afterwards  be  admitted  to  avoid,  or  do  any 
thing  in  derogation  of  his  own  act.  Any  assurance 
therefore  of  this  nature,  which  carries  the  whole  of 
the  grantor's  estate,  operates  as  a  total  destruction  of 
all  powers  appendant  to  it. 

8.  It  should  however  be  observed,  that  a  feoffment, 
or  any  other  conveyance  of  a  part  of  the  land,  is  an 
extinguishment  of  the  power,  as  to ,  that  part  only ; 
and  the  power  remains  as  to  the  residue. 

9.  Where  a  person  having  a  power  appendant, 
makes  a  feoffment,  or  other  conveyance  of  the  land, 
only  for  the  purpose  of  creating  a  particular  estate ; 
as  an  estate  for  life,  or  a  term  for  years ; — this  only 
suspends  the  execution  of  the  power,  during  the  con- 
tinuance of  tlie  estate  created.  And  where  such  as- 
surance only  creates  a  charge  on  the  estate,  it  neces- 
sarily subjects  the  estate  to  that  charge. 

10.  Where  a  person. who  had  a  power  to  revoke  a 
use,  made  a  lease  for  years,  and  levied  a  fine  for 
assurance  of  the  lease,  without  express  use;  the  power 
of  revocation  was  held  not  to  be  extinguished  by  the 
fine,  but  only  suspended  during  the  term.* 

11.  With  respect  to  those  powers  relating  to  land, 
which  are  called  powers  in  gross,  as  the  estates  to  be 
created  by  them  do  not  fall  within  the  compass  of  the 
person's  estate  to  whom  they  are  given,  a  mere  altera- 
tion of  that  estate  will  not  affect  them.  Hence  if  a 
tenant  for  life,  with  power  to  settle  a  jointure,  or  to 
create  a  term  for  years,  to  commence  from  his  decease, 
conveys  away  his  life  estate,  by  bargain  and  sale,  cove- 
nant to  stand  seised,  or  lease  and  release ;  these  con- 

*  In  the  former  editions  of  this  vcrk,  the  case  of  Ren  v.  Biilkeley 
Doug.  R.  292.  was  stated,  to  show  that  a  power  to  lease  was  not  barred 
by  a  mortgage :  but  that  case  is  not  now  considered  as  law.  Vide 
Sugden  on  Powers-,  3d  edit.  p.  56. 
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vevances  will  not  destroy  his  powers.    And  if  he  should  Jenkins  v. 

*^  .  Keymis,  1  Cha. 

even  make  a  conveyance  in  fee,  by  any  of  these  as-  Ca.  103. 
snrances,   as  they  pass   no  greater   estate  than  the 
grantor  has  a  right  to  convey,  the  power  would  not 
be  affected  by  them. 

12.  A  man  settled  lands  by  fine,  to  the  use  of  him-  Edwards  v. 

1  ^f^  Slater,  Hard. 

self  for  life,  with  a  clause,  that  11  he  should  make  a  r.  410. 
jointure  to  his  wife,  and  make  a  lease  for  thirty- one 
years,  to  commence  after  his  death,  for  raising  3000/. 
for  his  daughters'  portions,  that  then  the  cognizees 
should  stand  seised  to  those  uses ;  and  limited  several 
remainders  over  in  tail,  the  reversion  in  fee  to  himself. 
Afterwards  he  made  a  jointure  pursuant  to  this  power, 
and  then  bargained  and  sold  the  lands  to  other  per- 
sons in  fee,  by  deed  enrolled,  in  trust  to  raise  por- 
tions. The  bargainee  afterwards  conveyed  the  lands 
to  him  by  feoffment.  Then  he  made  a  lease  for  thirty- 
one  years,  to  begin  after  his  death,  for  raising  3000/. 
for  the  portions  of  two  of  his  daughters  only ;  and  he 
and  his  wife  after  that  levied  a  fine,  sur  coguizancc  de 
droit,  (^T. ;  and  afterwards  he  died.  A  person,  by  the  di- 
rection of  the  lessee  for  thirty-one  years,  entered;  and 
whether  his  entry  were  lawful  or  not,  was  the  question. 
Lord  Hale  and  Baron  Rainsford  ^vere  of  opinion, 
that  the  power  to  make  a  lease  for  thirty-one  years,  to 
commence  after  the  death  of  the  lessor,  was  not  de- 
stroyed by  the  bargain  and  sale  (contrary  to  the 
opinion  of  Baron  Turner),  because  it  was  a  power  in 
gross,  and  the  estate  for  life  had  no  concern  in  it :  and 
yet  such  a  power  might,  by  apt  words,  be  destroyed 
by  release,  or  by  fine  or  feoffment,  which  carried  away 
and  included  all  thinos  relatins,-  to  the  land.  But  an 
assignment  of  ^0^/^;;^  statum  suum,  or  other  alteration  of 
the  estate  for  life,  did  not  affect  such  a  power. 

13.  Where  a  tenant  for  life,  w^ith  power  to  jointure,  unUssthe 
or  to  create  any  other  estate,  to  commence  after  his  5eves"d!^ 
own,    conveys   away   his   estate   by   feofiment   to   a 
stranger  and  his  heirs  ;  as  this  species  of  assurance  ■ 
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not  only  transfers  the  estate  which  the  feoffor  might 
Ante,  c.  4.       lawfully  pass,  but  also  a  tortious  fee,  it  follows  that 
the  whole  inheritance  is  devested,  and  the  seisin  out  of 
which  the  uses  created  by  the  power  were  to  be  fed 
destroyed  ;    by  which  means  the  power  becomes  ex- 
tinct.  And  if  the  tenant  for  life  levies  a  fine,  or  suffers  a 
recovery  of  the  lands,  the  power  will  also  be  destroyed. 
Tit.  35  &  36.    for  reasons  which  will  be  stated  under  those  titles. 
Penne  v.  14.  If  thc  wholc  fcc  is  iu  thc  terretenant,  subject  to 

Forrest,  41.      thc  powcr ;  as  where  an  estate  is  limited  to  A.  for  life, 
remainder  to  such  uses  as  he  shall  appoint,  remainder 
to  A.  in  fee ;  there,  if  A.  conveys  the  whole  estate  by 
lease  and  release  to  a  stranger  in  fee,  his  power  of 
appointment  is   destroyed ;    notwithstanding  it  is  in 
the  nature  of  a  power  in  gross. 
Doe  V.Britain,       15.    Wlicrc  a  pcrsou  was  tenant  for  life,  with  a 
93/"^"'        ■  general  power  of  appointment,  with  remainder  in  de- 
fault of  appointment  to  himself  in  fee,  and  became  a 
Anon.Lofft.71.  bankrupt,  it  was  held  that  his  power  was  destroyed 
by  the  assignment  of  all  his  estate  and  interest  to  the 
assignees.* 

16.  Where  a  tenant  for  life,  with  powers  of  leasing, 
jointuring,  and  charging,  is  obliged  to  part  with  the 
beneficial  interest  in  the  estate,  he  conveys  it  to  a 
person  for  ninety-nine  years,  if  he  shall  so  long  live ; 
by  which  means  the  freehold  remains  still  in  him,  and 

*  In  Thorpe  v.  Goodall,  17  ^'es.  3G8.  4G0.,  1  Rose  40.,  Lord  Eldon 
held,  tliat  he  could  not  compel  the  execution  by  a  banlirupt  of  a 
general  power  of  appointment ;  and  his  opinion  appears  to  have  been, 
that  the  power  did  not  vest  in  the  assignees  :  and  the  present  Vice- 
Chancellor  appears  to  have  been  of  the  same  opinion.  See  Sugden  on 
Powers,  :)d  edit.  p.  187,  188.  By  stat.  3  Geo.  IV.  c.  81.  §  3.  it  is 
enacted,  that  all  powers  vested  in  or  belonging  to  any  bankrupt  or 
bankrupts,  w  hich  he,  she,  or  they,  might  legally  execute,  for  his,  her, 
or  their  own  benefit  (except  the  right  of  nomination  to  any  benefice 
with  cure  of  souls,  or  parochial  church  or  chape.lry  then  actually 
vacant),  shall  and  may  be  exercised  by  the  assignee  or  assignees,  for 
the  benefit  of  the  creditors,  in  such  and  the  same  manner,  to  all  intents 
and  purposes,  as  the  bankrupt  himself  could  or  might  have  exercised 
the  same. 
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his  powers  are  not  destroyed.  And  where  he  joins  iin»t.  203. 6. 
with  the  remainder-man  in  suffering  a  common  re- 
covery ;  the  conveyance  to  make  a  tenant  to  the 
p^acipe  is  usually  during  the  joint  lives  of  the  tenant 
for  life,  and  the  intended  tenant  to  the  praecipe ;  by 
which  means  the  reversion  remains  in  the  tenant  for 
life,  and  all  his  powers  are  thereby  preserved. 

17.  At  common  law  a  naked  authority  is  not  barred  Collateral 

1  Pill      powers  not 

by  a  release  or  any  other  conveyance  01  the  land,  barred  by  any 
Thus,  Lord  Coke  says,  if  a  man  by  his  will  devised  i7nsT265]  6. 
that  his  executors  should  sell  his  lands,  and  died ;  if 
the  executors  released  all  their  right  and  title  to  the 
land  to  the  heir,  this  was  void ;  for  that  they  had 
neither  right  nor  title  to  the  land,  but  only  a  bare 
authority.     Upon  the  introduction  of  uses,  this  doc- 
trine was  adhered  to;  and  in  15  Hen.  VII.,  where  i  Rep.  111. a. 
cestui  que  use  devised  that  his  feoffees  should  sell  his 
land,  and  died  ;  and  afterwards  the  feoffees  made  a 
feoffment  over ;  it  was  held  that  the  feoffees  might  sell 
against  their  own  feoffment;  because  the  power  to  sell 
was  merely  collateral  to  the  right  to  the  land. 

18.  When  powers  of  revocation  and  appointment 
were  introduced,  the  Judges,  reasoning  by  analogy 
from  the  preceding  cases,  laid  it  down,  that  powers 
collateral  to  the  land  could  not  be  released,  nor  were 
they  extinguished  or  destroyed  by  a  feoffment,  or  any 
other  conveyance  of  the  land  :  for  these  powers  being 
given  to  strangers,  for  the  benefit  of  some  third  person, 
the  extinction  of  them  would  be  injurious  to  thatperson. 

19.  Thus  it  is  said  by  Popham,  Ch.  Just,  in  Digge's  1  Rep.  i"4.a. 

■n  n         ,v.  •  /        1  1         .  A         ^         J-  Moo.  60S. 

case,  that  if  a  feoffment  m  fee  be  made  to  A.  to  divers 
uses,  with  a  proviso,  that  if  B.  shall  revoke,  the  uses 
shall  cease :  there  B.  cannot  release  his  power;  and  a 
feoffment  by  him  shall  not  extinguish  it;  for  the  power 
of  B.  is  merely  collateral,  and  the  land  doth  not  move 
from  him,  nor  shall  the  party  be  in  by  him,  nor  under 
him ;  and  neither  a  fine  nor  a  recovery  will  in  this  case  vide  Tit. 

'  ,  ,  '^  35&36. 

operate  as  a  bar  to  the  power. 
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A  power  may         20.  A  powev  of  revocation  may,  in  some  cases,  be 
the  Crown.       forfeited   to   the    Crown,    by  an   attainder   for   high 
treason;    and  by  that  means  become  vested  in  the 
King-.      Thus,   if  a  person  is  tenant  for  life,  with  a 
power  of  revocation  over  the  estates  in  remainder, 
and  is  attainted  of  high  treason,  his  estate  for  life,  to- 
gether with  his  power  of  revocation,  will  both  be  for- 
feited.   But  if  the  execution  of  the  power  be  attended 
with  circumstances  inseparably  annexed  to  the  person 
of  him  to  whom  the  power  is  given,  it  cannot  be  exe- 
cuted by  the  Crown. 
Duke  of  Nor-        21.  Thomas  Duke  of  Norfolk  conveyed  his  estate 
cited' T^Rep.      to  trustccs,  to  the  use  of  himself  for  life,  remainder 
13.  «•  to  the  use  of  his  eldest  son  in  tail,  with  several  re- 

mainders over,  with  a  proviso,  that  it  should  be  lawful 
for  the  duke  to  revoke  those  uses,  by  any  writing  under 
his  proper  hand,  subscribed  by  three  witnesses.  The 
duke  was  afterwards  attainted  of  high  treason ;  and  it 
was  determined  that  this  power  of  revocation,  although 
forfeited,  could  not  be  executed  by  Queen  Elizabeth ; 
because  the  circumstances  prescribed  in  the  execution 
of  the  power  were  so  inseparably  annexed  to  the 
person  of  the  duke,  that  no  one  but  himself  could 
execute  them. 

22.  On  the  other  hand,  if  the  execution  of  a  power 
be  not  attended  with  circumstances  inseparably  an- 
nexed to  the  person  of  him  to  whom  the  power  is 
given ;  there,  in  the  case  of  an  attainder  for  treason, 
the  power  may  be  executed  by  the  Crown. 
Engiefieid's  23.  Sir  Fraucis  Englefield  left  the  kingdom  in  the 

"11%.  11.  nrst  year  of  Queen  Elizabeth  by  licence,  and  remained 
abroad  beyond  the  time  of  his  licence.  The  Queen, 
by  her  warrant  under  the  privy  seal,  required  him  to 
return,  and  upon  his  not  complying,  seized  his  lands. 
Sir  Francis  Englefield,  by  indenture  executed  at 
Rome,  and  made  between  him  and  Francis  Englefield 
his  nephew,  covenanted  for  the  ad\ancement  of  his 
blood,  kc.  to  stand  seised  to  the  use  of  himself  for  life, 


1 


Title  XXXII.     Deed.     Ch.  xviii.  §  24.  253 

remainder  to  the  use  of  his  said  nephew  and  the  heirs 
male  of  his  body,  remainder  to  the  use  of  the  right 
heirs  of  his  nephew;  with  a  proviso,  that  as  his 
nephew  was  an  infant,  so  that  his  proof  was  not  then 
seen,  and  because  the  uncle  did  not  think  it  convenient 
to  settle  the  said  inheritance  in  the  nephew  absolutely, 
so  long  as  the  uncle  should  live,  therefore  if  the  uncle, 
by  himself,  or  by  any  other,  should  during  his  natural 
life,  deliver  or  offer  to  the  nephew,  a  gold  ring,  to  the 
intent  to  make  void  the  uses,  then  all  the  uses  should 
be  void. 

Sir  Francis  Englefield  was  afterwards  indicted  for 
high  treason,  for  compassing  the  Queen's  death,  on 
which  he  was  outlawed.  And  in  28  Eliz.  an  act  of 
attainder  for  high  treason  Vv^as  passed  against  him. 
Queen  Elizabeth,  by  letters  patent  reciting  the  set- 
tlement and  power  of  revocation  on  tender  of  a  gold 
ring,  appointed  two  persons  to  deliver  a  gold  ring  to 
Francis  Englefield,  which  he  refused.  The  question 
was,  whether  this  tender  of  a  gold  ring  to  Francis 
Englefield,  was  a  good  revocation  of  the  uses. 

It  was  argued,  that  the  execution  of  this  power  was 
not  given  to  the  Queen  by  the  act  of  attaindei',  be- 
cause it  was  inseparably  annexed  to  the  person  of  Sir 
Francis  Englefield.  For  although  the  tender  of  a  ring 
was  a  thing  that  might  be  done  by  any  person,  yet,  as 
that  circumstance  was  only  a  mark  of  the  intention 
of  Sir  Francis  Englefield,  v/hich  intention  must  arise 
from  the  opinion  he  himself  should  form  of  his  nephew's 
future  disposition  and  conduct,  therefore  no  person 
but  Sir  Francis  himself  could  direct  the  tender  of  the 
ring.  But  the  Judges  held,  that  the  whole  force  and 
effect  of  the  power  of  revocation  depended  on  the 
tender  of  the  ring,  so  that  the  Queen  might  lawfully 
execute  the  power,  and  therefore  judgment  was  given 
for  the  Crown. 

24.  Lord  Coke  observes,  that  the  counsel  of  Francis 
Englefield  were  not  satisfied  with  this  judgment;  and 
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therefore  advised  a  writ  of  error;  but  at  the  next 
parliament  a  special  act  was  passed  to  establish  the 
forfeiture  in  the  Queen.  And  Lord  Hale  has  observed 
on  this  case,  that  if  Sir  Francis  Englefield  had  died 
before  the  Queen  had  made  the  tender,  then  the  con- 
dition, which  was  only  limited  to  him  during*  his  life, 
had  been  determined,  and  the  Queen  could  not  have 
tendered ;  for  the  attainder  could  not  lengthen  the 
condition,  longer  than  the  first  limitation. 

25.  A  power  given  to  a  person,  having  a  particular 
estate  in  the  land,  is  merged  by  his  acquisition  of  the 
fee  simple. 

26.  An  estate  was  limited  to  John  Hay  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  the  children 
of  the  marriage  in  tail,  remainder  to  the  survivor  of 
the  husband  and  wife  in  fee;  with  a  power  to  the 
husband,  by  deed  or  will,  to  charge  the  lands  with  a 
rent.  There  was  no  issue ;  and  the  husband  in  the  life- 
time of  his  wife,  by  will,  reciting  the  power,  devised 
in  execution  of  his  power,  and  of  all  other  powers,  a 
rent  of  100/.  a  year;  and  survived  his  wife. 

Lord  Thurlow  said  the  power  was  merged  ;  but  he 
was  also  of  opinion,  that  though  the  power  was  gone, 
and  the  will  purported  to  be  an  execution  of  the 
power ;  yet  as  he  evidently  meant  the  charge  should 
take  place  on  the  estate  at  all  events,  it  must  be  sus- 
tained as  a  charge  on  the  estate,  out  of  the  interest  he 
had  at  his  death. 

27.  Where  there  is  no  object  for  the  execution  of  a 
power,  it  of  course  ceases. 

28.  Thus  where  a  person  had  a  power  given  him  by 
his  marriage  settlement,  to  appoint  the  lands  to  the 
children  of  the  marriage ;  and  for  default  of  appoint- 
ment, then  to  all  the  children  equally ;  and  there  was 
but  one  child  ;  an  appointment  to  that  child  was  held 
to  be  void,  because  he  took  under  the  limitation  in  the 
settlement 
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biguity. 
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62.  Construction  of  Conveyances 
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66.   Of  Declarations  of  Trust. 
6S.   Of  Articles  of  Agreement. 


Section  I. 

In  the  construction  of  deeds  there  are  two  sorts  of  General  rules. 
rules :  one  general,  and  applicable  to  every  kind  of 
deed;    the  other  particular,   and  applicable  only  to 
some  particular  kind  of  deeds ;  or  to  some  part  of  a 
deed. 

2.  With  respect  to  the  first  sort,  it  is  a  maxim  of  Unst.se.  a. 

11-1  •••11  1  11      1         -,  ,      ,,    Plowd.  154. 

the  highest  antiquity  in  the  law,  that  all  deeds  shall  itJo. 
be  construed  favourably,  and  as  near  the  apparent  in- 
tention of  the  parties  as  possible,  consistent  with  the 
rules  of  law. — BenigncE.  sunt  faciendce  interpret atiojies 
chartarum,  propter  simplicitatem  laicoritrn,  7tt  res  magis 
valeat  quam  per  eat. 

3.  If,  however,  the  intention  of  the  parties  be  con- 
trary to  the  rules  of  law,  it  will  then  be  otherwise ; 
for  it  would  be  highly  improper  and  inconvenient  to 
permit  private  persons  to  contradict  the  general  rules 

of  law.     Thus  if  a  person  conveys  lands  to  another  iinst.  46.*. 

and  his  heirs,  for  twenty-one  years,  the  executor  of 

the  grantee,  and  not  his  heir,  will  be  entitled  to  the 

land ;  because  it  is  a  rule  of  law  that  a  term  for  years  tu.  8.  c.  1. 


is  but  a  chattel  real  which  goes  to  the  executor 


§  23,  24. 
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2  Saund.  167.        4.  Quot'ics  1)1  verh'is  nulla  est  amhiguitas,  ibi  fudla  expo- 
sitio  contra  verba  expi^essajienda  est.    And  where  the  in- 
tention is  clear,  too  minute  a  stress  ought  not  to  be  laid 
on  the  strict  and  precise  meaning  of  words  ;  according 
to  another  maxim.  Qui  h^eret  in  literd,  hcrret  in  cortice. 
choimondeiey        5.  G.  Earl  of  Orford,   having  become  entitled  by 
2Bwn!°&AiJ.  purchase  to    an   estate   tail   in    certain  manors,   &c. 
625.  which   had  belonged   to  Samuel  Rolle,  whose  only 

daughter  was  the  mother  of  Lord  Orford,  suffered  a 
recovery  thereof,  to  the  use  of  himself  and  his  heirs. 
Soon  after  Lord  O.  by  deeds  of  lease  and  release,  re- 
citing that  he  was  heir   at  law  to  the  said  Samuel 
Rolle  by  his  mother,  and  desirous  that  the  same  pre- 
mises sliould  continue  and  remain  in  the  family  and 
blood  of  the  said  Samuel  Rolle ;  and  to  the  intent 
that  the  said  estates  might  continue  in  the  blood  of 
his  late  mother  on  the  part  of  her  father  the  said  Sa- 
muel Rolle,  conveyed  the  same  estates  to  a  trustee, 
to  the  use  of  himself  for  life,  remainder  to  the  heirs 
of  his  body,  remainder  to  the  use  of  such  persons  as 
he  should  appoint,  remainder  to  the  right  heirs  of  the 
said  Samuel  Rolle  for  ever. 
2Meriv.  R.  ^^^  ^-  Grant,  M.  R.,  "  was  of  opinion,  that  it  was 

^7'*-  impossible  to  construe  the  words  right  heirs  of  Sa- 

muel Rolle"  so  as  to  exclude  Lord  Orford,  who  was, 
at  the  time  of  the  execution  of  the  deed,   the  right 
heir  of  Samuel  Rolle.     And  a  case  having  been  sent 
to  the  Court  of  K.  B.  three  of  the  Judges  certified, 
that  considering  the  words,  "  the  right  heirs  of  Samuel 
Rolle"  were  words  of  plain  and  well  known  legal  im- 
port, they  denoted  Lord  Orford  himself;   and  sup- 
posing a  different  construction  might  be  put  upon 
those  words  in  a  deed,  and  that  they  might  be  held 
to  designate  some   other  person,   in  order  to   carry 
into   effect   a  manifest   intention  on  the  part  of  the 
settler,  yet  they  did  not  collect  with  certainty,  from 
the  language   of  the   deed,    what  other   person   the 
settler  intended  to  designate  by  these  words.     Mr. 
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Justice  Bayley  certified,  that  considering-  it  appeared 
by  the  deed  that  Lord  Orford  knew  himself  to  be 
the  then  heir  of  Samuel  Rolle  ;  considering"  also,  that 
during  the  life  of  Lord  Orford,  or  so  long  as  there 
should  be  any  issue  of  his  body,  no  person  could 
legally  come  within  the  description  of  right  heir  of 
S.  Rolle  but  Lord  Orford  and  his  issue,  who  were  of 
the  united  line  of  Walpole  and  Rolle,  and  were  all 
provided  for  by  the  estate  tail  created  by  that  inden- 
ture; considering  also,  that  it  appeared  plainly  by 
that  deed  that  Lord  Orford  meant  to  provide  for  the 
separate  line  of  Rolle  ;  that  no  person  of  that  separate 
line  could  come  within  the  description  of  right  heir  of 
Samuel  Rolle  till  the  united  line  should  be  exhausted; 
and  that  a  limitation  by  way  of  remainder  to  heirs  or 
children,  is  not  necessarily  confined  to  such  persons 
as  are  within  that  description  at  the  time  the  limita- 
tion is  created  ;  he  was  of  opinion,  that  the  effect  of 
the  deed  was  to  vest  in  Lord  Orford  an  estate  in  tail 
general,  with  remainder  (if  he  should  make  no  ap- 
pointment) to  such  person  as  at  the  expiration  of  that 
estate  tail  should  be  right  heir  of  Samuel  Rolle  in  fee; 
and  consequently,  that  Mr.  Trefusis,  the  right  heir  of 
S.  Rolle,  took  an  estate  in  fee  under  the  deed. 

Upon  a  rehearing  at  the  Rolls,  Sir  Thomas  Plumer  2  Jncob  & 
coincided  in  opinion  with  Mr.  Justice  Bayley.     The  S'T* 
case  was  afterwards  heard  in  the  House  of  Peers,  but 
this  point  was  not  discussed. 

6.  The  construction  ought  to  be  made  on  the  entire  Het.  15. 
deed,  and  not  merely  on  any  particular  part  of  it.    Ex  1  R^wms. 
antecedentibus  et  co)isequentibus  Jit  optima  intcrpretatio.  '*''"* 
Therefore  every  part  of  a  deed  ought,  if  possible,  to 

take  effect,  and  every  word  to  operate. 

7.  Verba  posterior  a   propter  certitudinem   addita  «£?  4  Leon.  248. 
priora,  qua-  certitudine  indigent,  aunt  referenda.     And  if 
certainty  once  appears  in  a  deed,   and  afterwards  in, 

the  same  deed  it  is  spoken  indefinitely,  reference  shall 
be  to  the  certainty  which  appears. 

VOL.  IV.  s 
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Hard.  94.  8.  Subsequent   words  shall  not   defeat  precedent 

6  Mod.  107.  T    1  -1 

ones,  it  by  construction  they  may  stand  together. 
But  where  there  are  two  clauses  in  a  deed,  of  which 
the  latter  is  contradictory  to  the  former,  there  the 
former  shall  stand. 

9.  Quando  charta  continet  gemralem  claiisiilam,  podea- 
que  descend'it  ad  verba  specialia  quce  clausula  gencrali  sunt 
consentanea,  interpretanda  est  charta  secundum  verba  spe- 

Carth.  120.  ciaUa.  But  it  is  also  a  maxim,  that  generalis  clausula 
non  porrigitur  ad  ca  qua  antea  speciaiiter  sunt  compre- 
hensa.  Therefore  when  a  deed  first  contains  special 
words,  and  afterwards  concludes  in  general  ones,  both 
words,  as  well  general  as  special,  shall  stand ;  for 
otherwise  the  general  words  would  have  no  effect. 

6  Rep.  38.  t.         10-  J^Tala  grammatica   non   vit'iat   chartam,  so    that 

33^"!'  ^'^"'*  neither  bad  Latin  nor  bad  English  will  make  a  deed 
void. 

10  Rep.  28.  a.  1 1  •  Tlic  law  will  construc  that  part  of  a  deed  to 
precede,    which   ought   to   precede ;  as  if  a   person 

Attov.  Hem-    makcs   a  lease,   reserving  rent  habendum  for  twenty 

2  St.  282.  years,  so  that  the  reservation  is  placed  before  the 
habendum,  yet  it  is  good.  And  the  Judges  by  their 
construction  are  so  to  marshal  the  words,  as  to  make 
it  a  reservation  of  rent  for  the  whole  term. 

12.  It  is  a  maxim  of  law,  that  idem  semper  refertur 

1  Inst.  20. 6.    proximo  antecedenti.     Therefore  if  a  man  gives  lands  to 

A.   in  tail,  remainder  to  B.  in  eadem  forma,  B.   will 

take  an  estate  tail.     But  if  an  estate  be  limited  to  A. 

for  life,  remainder  to  B.  in  tail,  remainder  to  C.  in 

forma  pradicta,  it  is  void  for  uncertainty. 

iinst.  183. a.  13.  A  dccd  is  always  construed  most  strongly 
against  the  grantor,  verba  chartarum  fortius  accipiun- 
tur contra  proferentem^  et  qucelibet  concessio  fortissime 
contra  donatorem  interpretanda  est.  For  the  principle 
of  self-interest  will  make  men  sufficiently  careful  not 
to  prejudice  themselves,  by  using  words  of  too  ex- 
tensive a  meaning.  And  all  manner  of  deceit  is  here- 
by avoided  in  deeds ;  for  people  would  always  affect 
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ambiguous  expressions,  if  they  were  afterwards  at 
liberty  to  put  their  own  construction  on  them. 

14.  Thus  if  lands  be  let  in  the  premises  of  a  deed,  >  inst.  42.  a, 

1  11  /.         T^  183.0,273.6. 

or  a  rent  granted  generally ;  an  estate  for  life  will 
pass.  So  if  a  man  makes  a  lease  for  the  life  of  B., 
and  afterwards  releases  to  A.  all  his  right  in  the  land  ; 
A.  will  take  an  estate  for  his  own  life,  because  that  is 
higher  than  an  estate  for  the  life  of  another. 

15.  Where  general  words  stand  alone  in  a  release, 
unqualified  by  any  recitals,  they  shall  be  construed 
most  strongly  against  the  releasor.  But  where  there 
is  a  particular  recital  in  a  deed,  and  general  words  of 
release  are  afterwards  inserted,  the  generality  of  the 
words  shall  be  qualified  by  the  recital. 

16.  A  release  was  executed  in  pursuance  of  an  Hennv. 
award ;  in  which  a  release  of  all  demands  was  inserted,  i  sid.  14L 
It  was  contended,  that  the  words  were  sufficient  to 
release  a  growing  rent :  but  it  was  determined,  that  Thorpe  r. 
they  should  not  have  so  extensive  an  effect  ;  because  i  LTRaym. 
they  were  qualified  by  a  particular  recital.  ^^''' 

17.  A  distinction  must  however  be  made,  in  cases  i  Leon.  246. 
of   this    kind,    between    an    indenture   and    a  deed  ^Mod.?i2. 
poll.     For  the  words  of  an  indenture   executed  by 

both  parties  are  to  be  considered  as  the  words  of 
both :  but  in  a  deed  poll,  they  are  the  words  of  the 
grantor,  and  shall  be  taken  most  strongly  against 
him. 

18.  If  the  words  of  a  deed  will  bear  two  different  i  in«.42.a, 
senses,  the  one  conformable  to   law,  and  the  other  ^^^■''^^" 
against  it ;  that  sense  shall  be  preferred  which  is  con- 
formable to  law  :  for  it  is  also  a  maxim,  quod  legis 
coustriictio  nonf Licit  injuriam.     Thus  if  a  tenant  in  tail 
creates  an  estate  for  life  generally,  it  shall  be  only  for 

the  life  of  the  tenant  in  tail ;  for  otherwise  it  would 
operate  as  a  wrong. 

19.  The  word  and  is  sometimes  construed  in  a  dis- 
junctive sense,  in  order  to  support  the  intention  of  the 
parties. 

S2 


2G0 

Chapman  v, 

Dalton,  Plowd. 

289. 

1  Inst,  225.  a. 


Bro.  Ab.  Tit. 

Grants,  89. 
2  Bulst.  298. 


4  Mod.  156. 


Cook  V.  Booth, 
infra,  c.  24. 


Where  a  deed  is 
uncertain,  it  is 
void. 

2  And.  R.  103. 


Ante,  §  12. 


Words  some- 
times rejecred. 


Title  XXXII.     Deed.     Ch.  xlx.  §  20—25. 

20.  A  person  leased  lands  for  twenty-one  years,  and 
covenanted  with  the  lessee  to  make  to  him  ami  his  as- 
signs a  lease  for  twenty-one  years,  to  commence  after 
the  end  of  the  first  term.  The  lessee  died,  and  his  exe- 
cutor brought  an  action  of  covenant  for  a  second  lease. 
The  Court  held  that  the  word  rt-w/ should  be  construed 
or,  in  the  disjunctive;  therefore  that  the  lessor  was 
bound  to  make  a  new  lease  to  the  executor  of  the 
lessee,  as  being  his  assignee  in  law. 

21.  Ancient  charters  are  to  be  taken  according  to 
ancient  usage ;  for  there  are  many  old  grants  generally 
and  insufficiently  made,  so  that  at  this  day  they  w^ould 
be  void.  But  being  made  before  time  of  memory, 
and  having  been  used  since,  they  are  good ;  and  many 
liberties  and  franchises  used  thereby  are  likewise  good. 

22.  It  was  held  in  the  case  of  Davis  v.  Speed,  that 
no  estate  will  arise  by  implication  in  a  deed  :  though 
in  conveyances  deriving  their  operation  from  the 
statute  of  uses,  a  use  may  arise  to  the  owner  of  the 
estate  by  implication ;  to  which  the  statute  will  trans- 
fer the  legal  estate. 

23.  In  some  cases  deeds  have  been  construed  ac- 
cording to  the  manner  in  which  the  parties  themselves 
appeared  to  have  understood  them.  But  this  doctrine 
has  been  lately  denied ;  and  it  has  been  laid  down, 
that  a  legal  instrument  shall  not  be  construed  by  the 
acts  of  the  parties. 

24.  Where  the  Avords  of  a  deed  are  so  uncertain 
that  the  intention  of  the  parties  cannot  be  discovered, 
the  deed  will  be  void.  Thus  a  gift  to  A.  or  B.,  or  to 
one  of  the  children  of  J.  L.,  he  having  four  children  is 
void  for  uncertainty.  And  it  has  been  stated,  that  if 
an  estate  be  limited  to  A.  for  life,  remainder  to  B.  in 
tail,  remainder  to  C.  In  forma  joradicta,  it  is  void  for 
uncertainty. 

25.  Where  there  are  any  w^ords  in  a  deed  that 
evidently  appear  repugnant  to  the  other  parts  of  it, 
and  to  the  general  intention  of  the  parties,  they  will 
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be  rejected  as  insensible;  for  the  words  are  not  the 
principal  things  in  a  deed,  but  the  intent  and  design 
of  the  parties. 

26.  Thus  it  is   stated  in  Broke's  Ab.,    that  if  a  Tit.  Estate., 
feoffment  in  fee  be  made  to  W.  N.  during  the  life  of  ^' 

J.  S.  The  words,  during  the  life  of  J.  S.,  would  be 
rejected,  because  they  were  contrary  to  the  fee. 

27.  A  rent  of  20/.  was  granted  to  B.  and  M.  hahen-  Crowieyv. 
dum  to  them  after  the  decease  of  one   C.  and  D.  or  vaugh.  173. 
either  of  them  during  the  liv^es  of  B.  and  M.  and  the 
longer  liver  of  them,  the  first  payment  to  begin  after 

the  decease  of  the  said  C.  and  D.,  or  either  of  them. 
And  if  the  said  rent  should  be  unpaid,  that  it  should 
be  lawful  for  the  said  B.  and  M.,  at  any  time  during 
the  joint  natural  lives  of  the  said  C.  and  D.,  to  dis- 
train. Here  the  power  to  distrain  being  given  before 
the  rent  could  be  behind,  it  was  held  that  the  words, 
during  the  joint  lives  of  the  said  C.  and  D.,  being  in- 
sensible, ought  to  be  rejected. 

28.  In  the  case  of  Berrino-ton  v.  Parkhurst,  where  Tit.  i6.  c.  1. 

.  .  .  ^43. 

lands  were  limited  to  A.  for  ninety-nine  years,  if  he 

should  so  long  live ;  and  from  and  after  the  death  of  A. 

or  other  sooner  determination  of  the  estate  limited  to 

him  for  ninety-nine  years,  to  the  use  of  trustees  and 

their  heirs,  during  the  life  of  A.  to  preserve  contingent 

remainders  ;  it  was  determined  that  the  words  "  and 

from  and  after  the  death  of  A."  should  be  rejected,  as 

insensible  and  repugnant  to  the  subsequent  words. 

29.  An  evident  omission  or  mistake  will  be  supplied  omissions 
in  a  deed.     Thus  where  the  name  of  the  bargainor  ^"pp*'^''- 
was  omitted  in  the  operative  part  of  a  bargain  and 

sale,  it  was  supplied. 

30.  Lord  Say  and  Sele  conveyed  his  estate  to  B.  K.,  Lioyd  v.  say  & 
for  the  purpose  of  making  him  tenant  to  the  pr(Tcipe  j^li! 

by  a  deed  of  bargain  and  sale,  which  was  worded  in  10  Mod.  40. 
the  following  manner  : — ■"  Witnesseth  that  for  and  in 
consideration  of  five  shillings  by  the  said  B.  K.  to  the 
said  Lord  S.  in  hand  paid,  as  also  for  the  cutting  off 
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of  all  entails,  &c.,  and  for  settling  and  assuring  the 
same  to  the  said  Lord  S.,  and  his  heirs,  doth  bargain, 
sell,  and  confirm  unto  the  said  B.  K.,"  &c.  The  Court 
was  of  opinion  that  this  deed  passed  the  freehold ; 
because  such  was  the  intention  of  it. 

I^pon  a  writ  of  error  in  the  House  of  Lords,  it  was 
contended,  that  this  bargain  and  sale  could  not  convey 
any  estate,  because  it  was  not  mentioned  therein  that 
any  person  did  bargain  and  sell.  On  the  other  side 
it  was  argued,  that  it  appeared  prima  facie  that  the 
consideration  "money  was  paid  by  B.  K.  to  Lord  S., 
and  that  it  was  for  barring  all  entails  and  remainders 
in  the  premises,  and  assuring  the  same  to  Lord  S., 
and  his  heirs.  That  it  appeared,  as  well  by  this  deed 
as  by  the  evidence  on  the  trial,  that  the  lands  therein 
mentioned  were  the  estate  of  Lord  S.  ;  and  that  the 
intent  of  the  deed  was  to  make  B.  K.  tenant  of  the 
freehold,  in  order  that  a  common  recovery  might  be 
suffered  ;  therefore  the  Court  of  King's  Bench  was  of 
opinion  that  the  freehold  was  well  conveyed  by  the 
deed.     The  judgment  was  affirmed. 

31.  Where  there  is  an  evident  mistake  in  a  marriage 
settlement,  the  Court  of  Chancery  will  rectify  it. 

32.  In  a  settlement,  lands  were  limited  to  the  hus- 
band for  life,  remainder  as  to  part,  to  the  wife  for  life, 
remainder  of  the  whole  to  the  first  and  other  sons  of  the 
marriage  successively  in  tail  male,  remainder  to  trustees 
for  500  years,  to  raise  portions  for  the  younger  sons  and 
daughters  :  the  trust  of  the  term  was  declared  to  be 
to  secure  maintenance  for  the  younger  children  from 
the  husband's  death,  and  to  pay  the  portions  of  the 
younger  sons  at  twenty-one,  and  of  the  daughters  at 
twenty-one,  or  marriage.  The  eldest  son  suflTered  a 
recovery  of  the  estate  tail.  A  bill  was  brought  to 
rectify  the  mistake  in  the  settlement,  in  placing  the 
term  after  the  limitation  to  the  first  and  other  sons  in 
tail ;  whereas  the  term  should  have  come  in  before 
that  limitation.     Sir  J.  Jekyll  decreed  that  the  settle- 


Title  XXXII.     Deed.     Ch.  xix.  §  33—37.  263 

ment  should  be  rectified,  by  placing  the  term  of  500 
years  before  the  estate  tail. 

33.  Where  a  deed  cannot  operate  in  the  way  in-  Some  operation 
tended  by  the  parties,  it  will  be  construed  in  such  a  loaS.^'^*" 
manner  as  to  operate,  if  possible,  in  some  other  way,  ^°^"  '^^^' 
quando  quod  ago  non  valet  ut  ago,  valeat  quantum  valcre 

potest.     And,  in  consequence  of  this  principle,  it  has 
been  determined  that  a  deed  which  was  intended  to 
operate  as  a  lease  and  release,  or  bargain  and  sale,  but 
could  not  take  effect  in  that  manner,  should  operate  Ante.c.  lo. 
as  a  covenant  to  stand  seised. 

34.  A  deed  intended  to  operate  as  a  bargain  and 
sale,  but  which  was  void  for  want  of  a  pecuniary  con- 
sideration, has  been  held  to  operate  as  a  confirmation. 

35.  A  father  by  indenture,  in  consideration  of  the  Osbomv. 
love  he  bore  his  son,  bargained,  sold,  gave,  granted,   ciTi^u", 
and  confirmed   certain   lands  to  him  and  his  heirs. 

The  deed  was  enrolled ;  and  the  question  was,  whe- 
ther the  lands  should  pass.  It  was  held  they  should 
not,  unless  money  had  been  paid,  or  estate  were 
executed  ;  for  the  use  should  not  pass :  but  because 
the  son  was  then  in  possession,  it  was  held  to  enure 
by  way  of  confirmation. 

36.  So  where  a  conveyance  was  void  as  a  lease 
and  release,  because  the  releasor  had  only  a  term  for 
years  in  the  land,  it  was  resolved  that  it  should  ope- 
rate as  a  grant  and  assignment. 

37.  A  person  possessed  of  lands  for  a  term  of  999  Marshall  r. 
years,  by  lease  and  release,  for  a  valuable  considera-  r?i45.  '  ' 
tion,  granted,  bargained,  sold,  and  demised  them  to 
trustees  and  their  heirs,  to  the  use  of  himself  and  his 

wife  for  their  lives,  remainder  to  the  heirs  of  the  wife ; 
and  covenanted  that  he  was  seised  in  fee.  It  was 
argued,  that  nothing  [passed  by  this  conveyance ;  for 
it  being  only  a  term  in  gross,  no  use  passed  to  the 
trustees  by  the  statute  27  Hen.  VIII. ,  which  only 
raises  a  use  out  of  a  freehold  :  that  no  use  passed  by 
the  lease  for  a  year,  or  bargain  and  sale,  and  there- 
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fore  the  release  could  not  operate  by  way  of  enlarge-  ' 
ment.     But  the  Chancellor  was  of  opinion,  that  al- 
though the  conveyance  was  void  as  a  lease  and  release ; 
Doev.  wii-      yet,  the  husband  being  in  possession,  and  the  word 
hams,  infra.      g,Yint  being  iuscrtcd  in   the  release,   it  should  take 
effect  as  a  grant  or  assignment  of  his  whole  interest  at 
common  law. 
Ante,  c.  4.  38.  A  rclcasc  will  be  construed  to  operate  as  a 

grant  of  a  reversion,  in  order  to  effectuate  the  inten- 
tion of  the  parties. 
Goodtitiev.  39.  Robert  Edwards  being  entitled  to  a  reversion 

597.^^'^°"''  in  fee,  expectant  on  an  estate  for  life,  by  deed  of 
release,  renounced,  remised,  released,  and  for  ever 
quit-claimed  all  the  said  premises  to  A.,  and  the  heirs 
male  of  his  body;  and  all  his  right,  title,  and  interest 
therein.  It  was  contended,  that  nothing  passed  by 
the  release  in  this  case,  for  want  of  proper  operative 
words.  There  were  appropriated  terms  to  every  con- 
veyance ;  and  where  the  word  i>;ra)it  was  used,  being 
gc?ms  generalissimum,  if  the  instrument  could  not  take 
effect  according  to  its  proper  form,  it  should  operate 
in  some  other,  if  by  law  it  could.  But  here  the  words 
were,  renounce,  release,  and  quit  claim ;  which  were 
the  special  form  of  words  adapted  to  a  release  only ; 
therefore  it  could  not  operate  as  a  grant.  1  Inst. 
301.  b.  "A  release,  confirmation,  or  surrender,  kc. 
Ante.c.  10.  canuot  amouut  to  a  grant."  In  the  case  of  Roe  v. 
Tranmer,  the  word  grant  was  used ;  and  so  it  was  in 
the  cases  there  cited :  but  here  there  was  no  such 
word,  nor  any  thing  equivalent  to  it ;  consequently, 
nothing  passed  by  the  deed.  Lord  Mansfield  said, 
the  rules  laid  down  in  respect  of  the  construction  of 
deeds,  were  founded  in  law,  reason,  and  common 
sense ;  that  they  should  operate  according  to  the  in- 
tention of  the  parties,  if  by  law  they  might ;  and  if 
they  could  not  operate  in  one  form,  they  should  ope- 
rate in  that  which  by  law  would  effectuate  the  inten- 
tion.   But  an  objection  was  made  in  this  case,  which. 
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it  was  said,  took  it  out  of  the  general  rule,  and  the 
doctrine  of  the  authority  cited  ;  that  was,  that  in  the 
release  in  question,  the  word  grant  was  not  made  use 
of.  But  that  the  intention  of  the  parties  was  to  pass 
all  the  right  and  title  of  the  plaintiff  in  the  premises, 
was  manifest  beyond  a  doubt. 

Mr.  Justice  Aston  observed,  that  this  was  the  com-  vide  Chester 
mon  wording  of  a  release ;  but  though  in  the  shape  Eustace  v! 
of  a  release,  if  there  were  sufficient  words,  it  might  Tirr".'c.  2. 
operate  as  a  grant. 

Judgment  was  given  upon  another  point. 

40.  Where  a  deed  of  bargain  and  sale  is  not  en-  iives.  625. 
rolled,   relief  may  notwithstanding  be  had  in  equity 

upon  it,   as  an  agreement  to  convey :  an  obligation 
arising  upon  it  from  the  payment  of  the  money.     It 
may  also  be  good  as  a  grant  of  the  reversion,  if  the  Ant«,  c.  4." 
lands  are  in  the  occupation  of  tenants. 

41.  All  modern  deeds  contain,  in  the  granting  part, 
a  great  number  of  the  most  operative  technical  words. 
Thus,  in  a  release,  the  words,  grant,  bargain,  sell, 
release,  and  confirm,  are  always  used:  because,  if  the 
conveyance  should  not  happen  to  be  good  as  a  release, 
it  may  operate  as  a  grant,  a  bargain  and  sale,  or  a 
confirmation. 

42.  Where  a  deed  may  enure  in  different  ways,  the  where  the 
person  to  whom  it  is  made  shall  have  his  election  deSon  hoVt'o 
which  way  to  take  it.     Thus,  if  a  deed  be  made  by  ^^^^' 

the  words  dedl  et  concessi,  this  in  law  may  amount  to  a 
grant,  feoffment,  gift,  lease,  release,  confirmation,  or 
surrender.  And  it  is  in  the  choice  of  the  grantee  to 
plead  or  use  it  in  any  of  these  ways. 

43.  Sir  R.  Heyward,   being  seised   in   fee  of  the  Heyward's 

case    M  Hcu« 

manor  of  D.  (Sec,  and  of  divers  lands  and  tenements,  35.' 
whereof  part  was  in  demesne,  part  in  lease  for  years, 
with  rents  reserved,  and  part  in  copyhold  ;  by  inden- 
ture, in  consideration  of  a  sum  of  money  paid  to  him 
by  R.  W.  andE.  P.,  demised,  granted,  bargained,  and 
sold,  to  the  said  R.  W.  &c,,  the  said  manors,  lands, 
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tenements,  and  the  reversions  and  remainders  of  them, 
with  all  rents  reserved  on  any  demise  ;  to  hold  to  them 
and  their  assigns,  presently  after  the  decease  of  the  said 
R.  Heyward,  for  the  term  of  seventeen  years ;  which 
indenture  was  enrolled.  Afterwards  the  said  Sir  R. 
H.,  by  another  indenture,  covenanted  with  T.  F.  and 
others,  to  stand  seised  of  the  premises  to  the  use  of 
himself  and  the  heirs  of  his  body ;  and  no  attornment 
was  made  under  the  first  conveyance.  The  question 
was,  whether  the  bargainees  should  have  election  to 
take  by  the  bargain  and  sale  ifi  toto,  notwithstanding 
their  general  entry;  or  whether  the  estate  which 
passed  as  an  interest  at  common  law,  should  be  pre- 
ferred before  the  raising  an  use.  It  was  resolved  by 
Popham  and  Anderson,  Chief  Justices,  and  the  whole 
Court  of  Wards,  that  R.  W.  and  E.  P.  had  election 
to  take  it,  either  by  demise  at  the  common  law,  or  by 
bargain  and  sale  :  for  where  a  person  seised  in  fee,  for 
money,  demises,  grants,  bargains,  and  sells  his  lands 
for  years,  he  who  is  owner  of  the  land,  by  his  express 
grant,  gives  election  to  the  lessee  to  take  it  by  the 
one  way  or  the  other ;  for  he  hath  sole  power  to  pass 
it  by  demise  or  bargain ;  and  therefore  the  law  will 
not  make  construction  against  such  express  grant : 
and  namely,  in  this  case,  where  it  would  tend  to  the 
prejudice  of  the  lessees;  for  if  the  law  should  force 
them  to  take  it  by  demise,  then  they  would  lose  the 
rents  reserved  upon  the  leases  for  years.  It  was  also 
resolved,  that  this  right  of  election  continued,  not- 
withstanding the  alteration  of  the  estate  by  the  second 
indenture,  the  death  of  the  lessor,  and  the  Queen's 
I  Inst.  145.  a.  right  to  tlic  Wardship  of  the  heir.  And  that  where  an 
estate  passes,  and  the  donee  or  grantee  has  a  right  of 
election,  such  right  descends  to  his  heirs  or  executors. 
Dan-ell V.  44.  A   Icase  was  made    to  A.   for   twenty  years, 

w!"jones,        rendering  rent.     A.  entered  ;  afterwards  the  lessor  for 
206. 2_Roii.  ^  money  paid  by  B.,  demised,  granted,  and  to  farm  let 
to  13.  the  same  laud  for  four  years.from  the  date  of  the 
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said  indenture ;  and  afterwards  enfeoffed  by  deed  the 
second  lessee,  before  he  had  elected  to  take  the  lease 
by  way  of  bargain  and  sale,  or  otherwise,  and  before 
any  rent  paid  to  him:  and  neither  upon  the  deed  of 
feoffment,  nor  after,  did  he  declare  what  way  he  took 
the  lease ;  nor  had  he  any  attornment  from  the  first 
lessee :  and  therefore  Jones,  Just,  was  of  opinion,  that 
B.  had  election  to  take  it  by  demise  at  common  law, 
or  by  way  of  bargain  and  sale,  executed  by  the  stat. 
27  Hen.  VIII.,  according  to  Heyward's  and  Fox's  Ante. 
case :  but  till  election,  he  should  take  it  as  a  lease  at 
common  law  ;  and  if  there  was  no  attornment,  it  was 
as  a  future  interest :  but  if  he  had  received  the  rent  of 
the  first  lessee,  this  had  been  an  election  in  law  to 
take  it  by  way  of  bargain  and  sale. 

45.  It  is  laid   down   by  Jenkins,  Cent.  4.  Ca.  20.  No  averments 

,  .  .  ,  .  HI-  11  admitted 

that  agamst  a  consideration  alleged  in  a  deed,  or  an  against  deeds. 
use  declared,  no  averment  to  the  contrary  can  be  re- 
ceived. So  of  indentures  upon  fines  and  recoveries, 
where  the  fines  andre  coveries  pursue  them.  Nihil  est 
tam  naturale  qiiam  quodlibet  dissolvi,  eo  modo  quo  ligatur : 
Contract  by  contract,  deed  by  deed,  record  by  record, 
parliament  by  parliament.  And  since  the  statute  of 
frauds,  by  which  all  contracts  for  lands  must  be  in 
writing,  no  averment  founded  on  parol  evidence,  which 
tends  to  contradict  or  vary  a  written  agreement,  is  in 
general  admissible. 

46.  Upon  a  motion  for  a  new  trial,  the  facts  were.  Meres  v. 
that  an  agreement  in  writing  was  entered   into,  by  r"275. 
which  it  was  stipulated  that  the  grass  and  vesture  of 

hay,  of  a  close  called  Boreham  Meadow,  was  to  be 
taken  by  one  Ansell.  The  subscribing  witness  to  the 
agreement  deposed,  that  when  the  written  agreement 
was  made,  it  was  also  agreed  by  the  parties  by  parol, 
that  Ansell  should  not  only  have  the  hay  of  Boreham 
Meadow,  but  also  the  whole  possession  and  soil 
thereof,  and  of  another  close  called  Millcroft.  Lord 
Mansfield  admitted  this  evidence :  but  the  Court  of 
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Common  Pleas  said, — *'  We  are  all  clearly  of  opinion, 
that  no  parol  evidence  is  admissible  to  disannul,  and 
substantially  to  vary,  a  written  agreement.  The  parol 
evidence  in  the  present  case  totally  annuls,  and  sub- 
stantially alters  and  impugns,  the  written  agreement." 
Preston  V.  47.  Au  actiou  on  the  case  was  brought  for  the  use 

2  Sacic^R.       and  occupation  of  a  house,  of  which,  it  was  agreed  in 
^249.  writing,    that  a  lease  should    be   let  by   Christiana 

Preston  to  Abraham  Gamage,  for  twenty-one  years, 
at  2G/.  jKV  annum.  Gamage  died,  and  made  Merceau 
his  executor,  who  paid  into  court  26/.  for  one  year  s 
rent.  On  the  trial  the  plaintiff  offered  to  show  by 
parol  evidence,  that  besides  the  26/.  jkt  annum,  the 
defendant  had  agreed  to  pay  2/.  \2s.  6cl.  a  year,  being 
the  ground  rent  of  the  premises,  to  the  ground  land- 
lord ;  but  no  evidence  was  offered  of  the  actual 
payment  of  such  ground  rent  during  the  testator's 
life ;  without  which,  Ld.  Ch.  Just,  de  Grey  thought 
such  parol  evidence  inadmissible,  and  nonsuited  the 
plaintiff.  Upon  a  motion  to  set  aside  the  nonsuit, 
Mr.  Justice  Blackstone  declared  his  opinion  that  it 
was  right  to  reject  this  evidence.  The  Courts  should 
be  very  cautious  in  admitting  any  evidence  to  supply 
or  explain  written  agreements,  else  the  statute  of 
frauds  would  be  eluded,  and  the  same  uncertainty 
introduced,  by  suppletory  or  explanatory  evidence, 
which  that  statute  had  suppressed  in  respect  to  the 
principal  object.  It  never  ought  to  be  suffered  so  as 
to  contradict  or  explain  away  an  explicit  agreement ; 
for  that  was  in  effect  to  vary  it.  Here  was  a  positive 
agreement  that  the  tenant  should  pay  26/.  Should 
the  Court  admit  proof  that  this  meant  28/.  12.y.  Gd.  ? 
What  was  it  to  the  tenant  to  whom  the  rent  was  to  be 
paid,  so  as  he  was  obliged  to  pay  more  than  his  con- 
tract expressed.  The  Court  could  neither  alter  the 
rent,  nor  the  term. 
2Atk.384.  48.  The  same  doctrine  is  established  in  equity  ;  for 

I  rent,  of  Eq.  ,,  i         J    ' 

B.  1. c.3.^ii.  Lord  ilarciwicke  has  said,  that  to  add  any  thing  to  an 
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agreement  in  writino-,  by  admittino-  parol  evidence,  Tinneyv. 

o  O'        ./  o     1  Tinney,  Tit.  7. 

which  would  affect  land,  was  not  only  contrary  to  the  c.  i.  §  i9. 
statute  of  frauds,  but  to  the  rule  of  the  common  law, 
before  that  statute  was  in  being ;  and  it  has  been  laid  Jjjj^'^^^j^  ^'• 
down  by  the  Court  of  Exchequer,  that  where  there  is  Bunb.  65. 
an  agreement  in  writing  executed,  no  evidence  can  be 
given  to  supply  any  defect  in  it,  which  was  intended 
to  be  part  of  it,  but  not  inserted ;  for  that  would  be 
to  evade  the  statute  of  frauds,  and  introduce  more 
perjury. 

49.  There  are,  however,  some  cases  in  which  aver-  Bm  admitted  in 

P         -i-t  -in  support  of 

ments,  founded  on  parol  evidence  of  collateral  facts,  them. 
tending  to  support  or  explain  a  deed,  have  been  ad-  5  Rep.  g8.  h. 
mitted.    Thus  in  the  case  of  a  bargain  and  sale  to  uses.  Ante,  c.  9. 
an  averment,  that  a  pecuniary  consideration  was  given,  \  Rep.  176. «. 
might  have  been  made  before  the  statute  of  frauds,  and  Beddrtci?' 
is  still  allowed ;  because  such  an  averment  stands  with  ^n'^'"^-  ^^• 
the  deed. 

50.  In  the  case  of  Preston  v.  Merceau,  Sir  W.  Black-  Ante,  ^  47. 
stone  observed,  that  with  respect  to  collateral  matters, 

parol  evidence  might  be  admissible :  the  plaintiff 
might  show  who  was  to  put  the  house  in  repair,  or 
the  like,  concerning  which  nothing  was  said ;  but  he 
could  not  by  parol  evidence  shorten  the  term  to  four- 
teen, or  extend  it  to  twenty-five  years ;  or  make  the 
rent  other  than  26/.  a  year. 

51.  In  a  modern  case,  the  consideration  expressed  The  King  v. 

1  •  1  Scammenden, 

in  a  deed  of  conveyance  was  28/.,  but  parol  evidence  4  Term  r. 
was  admitted  to  prove  that  30/.  was  the  real  consider-  " '  " 
ation;  and  Lord  Kenyon  said,  it  was  clear  that  the 
party  might  prove  other  considerations  than  those  ex- 
pressed in  the  deed ;  it  was  permitted  in  all  cases  of 
covenants  to  stand  seised  to  uses. 

52.  In  a  subsequent  case  parol  evidence  was  re-  The  King  v. 

■-  ...  Lnindon, 

ceived,  to  prove  that  a  sum  of  money  was  paid  as  an  8  Term.  r. 
apprentice  fee ;  though  no  mention  of  that  circum-    '  * 
stance  was  made  in  the  contract  of  apprenticeship  : 
and  Lord  Kenyon  observed,  that  this  parol  evidence 
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was  not  offered  to  contradict  the  written  agreement, 
but  to  ascertain  an  independent  fact,  and  therefore 
it  was  properly  received  in  evidence. 

53.  In  the  case  of  an  amhigiutas  patens,  that  is,  an 
ambiguity  which  appears  upon  the  face  of  the  instru- 
ment, no  averment  is  allowed  to  explain  it ;  but  in  the 
case  of  an  ambiguitas  latens,  an  averment  to  explain  it, 
supported  by  parol  evidence,  is  admissible.  Hence 
Lord  Bacon's  maxim,  No.  23.  Ambiguitas  verbonim 
latens,  veri/icatioiw  suppktur ;  nam  qaod  e.v  facto  oritur 
ambiguum,  verijicatione  facti  tollitur.  Thus  if  a  feoff- 
ment be  made  of  the  manor  of  S.,  and  the  feoffor  has 
a  manor  called  North  S.,  and  another  called  South  S., 
parol  evidence  will  be  admitted  to  show  which  manor 
was  meant. 

54.  This  doctrine  is  not  altered  by  the  statute  of 
frauds ;  it  being  now  held  that  parol  evidence  is  ad- 
missible in  all  cases  of  latent  ambiguities.  And  in  the 
case  of  Meres  v.  Ansell,  the  Court  of  Common  Pleas 
said,  that  in  some  cases  of  deeds,  where  there  were 
two  Johns  named,  or  two  black  acres  mentioned,  parol 
evidence  might  be  admitted  to  explain  which  John,  or 
which  black  acre,  was  meant. 

^^.  In  a  modern  case,  Lord  Thurlow  said — "  If 
there  be  a  latent  ambiguity,  it  must  be  explained  by 
parol  evidence ;  for  though  the  words  do  not  prima 
facie  import  an  ambiguity,  yet  if  such  ambiguity  can 
be  made  to  appear  from  parol  evidence,  it  must  be 
admitted  to  explain  it,  as  well  as  to  raise  it :  but  if 
words  have  in  themselves  a  positive  precise  sense,  I 
have  no  idea  of  its  being  possible  to  change  them ; 
and  I  take  it  to  be  an  established  rule  that  words  can- 
not be  changed  in  that  manner." 

56.  Where  it  is  alleged  in  a  court  of  equity  that  a 
material  part  of  a  deed  has  been  omitted  by  fraud ;  or 
that  the  intention  of  the  parties  has  been  mistaken  and 
misapprehended  by  the  drawer  of  the  deed ;  parol  evi- 
dence will  be  admitted  to  prove  such  fraud  or  mistake. 
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57.  It  is  a  rule  of  law  that  a  person  shall  always  be  a  deed  may 

operate  as  an 

estopped  by  his  own  deed ;  that  is,  he  shall  not  be  estoppel. 
allowed  to  aver  any  thing  in  contradiction  to  what  he 
has  once  so  solemnly  and  deliberately  avowed.  Thus  p'!•'^^•^ 
if  a  person  makes  a  lease  for  years,  by  indenture,  of 
lands  wherein  he  has  no  estate  at  the  time,  and  after 
purchases  those  lands,  the  lease  will  be  good ;  because 
the  lessor  is  estopped  to  say  that  he  did  not  demise 
them.  If  however  such  a  lease  be  made  by  deed  poll, 
the  lessee  will  not  be  estopped  from  averring  that  the 
lessor  had  nothino-  in  the  land  at  the  time  when  the 
lease  was  made ;  because  the  deed  poll  is  only  the 
deed  of  the  lessor,  whereas  the  indenture  is  the  deed 
of  both. 

58.  When  an  interest  actually  passes  by  a  lease,  idem. 
there  is  no  estoppel ;  though  the  interest  purported 

to  be  granted  be  really  greater  than  the  lessor,  at  that 
time,  had  power  to  grant.     As  if  A.,  lessee  for  the 
life  of  B.,  makes  a  lease  for  years  by  indenture,  and 
afterwards  purchases  the  reversion  in  fee,  and  then  isehamv. 
B.   dies;  A.  shall  avoid  his   own  lease,   though  the  cro.Car.  109. 
years  expressed  in  the  lease  be  not  expired. 

59.  If  A.  seised  of  ten  acres,  and  B.  of  other  ten  iinst.  45.a. 
acres,  join  in  a  lease  for  years,  by  indenture,  these 

are  several  leases,  according  to  their  several  estates, 
and  no  estoppel  is  wrought  by  the  indenture  to  either 
party :  because  each  has  an  estate  whereout  such  lease 
for  years  may  be  derived.  For  the  reason  why  estoppels 
were  at  any  time  allowed  was,  because  otherwise,  when 
the  party  had  nothing  in  the  lands,  the  deed  must  be 
absolutely  void. 

CO.  Every  estoppel  ought  to  be  reciprocal ;  that  is,  1  inst.  332.0. 
to  bind  both  parties.  This  is  the  reason  that  regularly 
a  stranger  shall  neither  take  advantage,  nor  be  bound 
by  an  estoppel.  Privies  in  blood,  as  the  heir;  privies 
in  estate,  as  the  feoffee,  lessee,  &c. ;  privies  in  law, 
as  lord  by  escheat,  tenant  by  the  curtesy,  tenants  in 
dower,  and  others  that  come  in  by  act  of  law,  or  in 
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the  j)ost;   shall   be   bound,    and  take   advantage   of 

estoppels. 
skipwithv.  CI.  A  lessee  is  not  estopped  by  the  description  of 

jiiT"'  '"'  the  lands  contained  in  his  lease,  for  this  is  not  the 
Giibln  '''  essence  of  the  deed :  he  may  therefore  show  that  what 
2 Term  R.  169.  jg  there  Called  meadow,  has  been  sometimes  ploughed. 
Construction  of      Qo.  It  was  formerly  held,  that  conveyances  to  uses 

conveyances  to  ^  -,    -,  -i     ^•^  •^^  .^       .     •  T  I 

uses.  should  be  construed  like  wills ;  that  is,  according  to 

Ri"gnel*d,  the  intention  of  the  parties,  though  not  expressed  in 
LcT'h^'vf'BMce,  the  proper,  legal,  and  technical  words  required  in 
carth.  34;}.       convevanccs  derivinsr  their  effect  from  the  common 

Rigden  v.  -^  '-'  ii-iiTi 

Vaiiier,  law.     This  doctrine  has  been  partly  denied  by  Lord 

2  Ves   '^5''  1  v'  -^ 

3Atk".73i'.  Hardwicke,  who,  in  a  case  where  the  question  was, 
whether,  in  a  covenant  to  stand  seised,  the  words  were 
to  be  construed  strictly,  said — "  It  is  objected  that 
there  is  no  warrant  to  construe  a  deed  to  uses,  as  to 
the  limitations  and  words  of  it,  in  a  greater  latitude 
than  a  conveyance  at  common  law ;  and  if  construed 
in  a  different  manner,  would  cause  great  confusion ; 
which  I  hold  to  be  true  in  general.  For,  the  statute 
joining  the  estate  and  the  use  together,  it  becomes 
one  entire  conveyance,  by  force  of  the  statute ;  and 
the  words  are  to  be  construed  the  same  way  :  but  this 
is  to  be  taken  with  some  restriction.  As  to  the  words 
of  limitation  in  a  deed,  they  are,  to  be  sure,  to  be 
construed  in  that  manner,  viz.  in  the  same  sense  :  but 
where  they  are  words  of  regulation  or  modification  of 
the  estate,  and  not  words  of  limitation,  I  think  there 
is  no  harm  in  giving  them  greater  latitude  in  deeds  on 
the  statute  of  uses,  which  are  trusts  at  common  law ; 
than  in  feoffments,  which  are  strict  conveyances  at 
common  law." 

G3.  If  it  should  be  established  that  conveyances  to 
uses,  which  are  now  become  the  common  assurances 
of  the  realm,  were  to  be  construed  in  the  same  man- 
ner as  wills,  even  with  respect  only  to  the  words  of 
regulation  or  modification  of  the  estate  ;  such  a  doc- 
trine would,  in  some  degree,  tend  to  introduce  all 
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that  latitude  and  uncertainty  which  now  prevails  in 
the  construction  of  testamentary  dispositions.  Of 
this  opinion  was  the  late  Mr.  Booth,  the  most  able 
conveyancer  of  the  last  century ;  who  says,  in  one  of 
his  opinions,  "  If  deeds  ^of  uses  must  be  governed  by  Cases  and 
the  same  rules  as  prevail  with  respect  to  wills,  then  a  279""'"^'^  * 
limitation  to  a  man's  male  descendants,  or  male  chil- 
dren, may  create  an  estate  in  tail ;  and  an  absolute 
inheritance  may  pass  by  a  limitation  to  the  use  of  the 
grantee  for  ever ;  which  will  produce  infinite  con- 
fusion." 

64.  Mr.  Booth's  opinion  is  confirmed  by  Lord  C.  J.  Wiiies'R-ep. 
Willes  and  his  brethren,  in  the  case  of  Tapner  v. 
Marlott ;  where  he  says — "As  to  what  was  insisted 
upon,  that  a  conveyance  to  uses  is  to  be  construed  as 
a  will,  and  in  a  different  manner  from  other  convey- 
ances, we  are  all  clearly  of  a  contrary  opinion.  For 
since  the  statute  of  uses,  an  use  is  turned  into  a  legal 
estate,  to  all  intents  and  purposes ;  it  must  be  convey- 
ed exactly  in  the  same  manner,  and  by  the  same  words : 
and  if  it  were  othervv^ise,  as  most  conveyances  are  now 
made  by  way  of  use,  endless  confusion  v/ould  ensue." 

(^^.  Lord  Thurlow  and  Lord  Kenyon  have  fully  as-  2  Bro.  r.  233. 
sented  to  this  doctrine.     Therefore  it  may  now  be  8TemR*.5i9*. 
laid  down  as  settled,  that  conveyances  to  uses  are  to 
be  construed  in  the  same  manner  as  deeds  deriving    .    .     '  ; 
their  effect  from  common  law. 

(^Q.  Declarations  of  trust  are  construed  in  the  same  Of  deciaraUons 
manner  as  common  law  conveyances,  where  an  estate  Feamebanti 
is  finally  limited  by  a  deed,  without  any  kind  of  re-  J^d?''^* 
ference  to  a  further  execution  of  the  trust,  by  a  con- 
veyance directed  to  be  made.     For  in  such  cases  any 
occasional  conveyance  that  may  at  any  time  be  re- 
quired of  the  legal  estate  from  the  trustees,  may  well 
be  deemed  a  matter  of  form  only  ;  and  not  otherwise 
requisite  than  for  the  mere  purpose  of  investing  the 
subsisting  trusts,  whatever  they  may  be,  with  their 
commensurate  legal  estates. 

VOL,  IV.  T 


Idem. 

1  Atk.  fiOP. 

1  Ves.  103. 
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G7.  But  a  declaration  of  trust,  whose  eftect  is  re- 
ferred to  another  conveyance,  directed  to  be  made  for 
its  establishment,  which  wa^  formerly  called  an  exe- 
cutory trust,  may  reasonably  be  considered  as  left  to 
some  degree  of  modification,  by  that  supplemental 
part  of  the  deed,  viz.  the  conveyance  to  which  the 
completion  of  the  trusts  is  referred.  And  such  con- 
veyance may  be  directed  to  be  made,  so  as  to  eifec- 
tuate  the  intention  of  the  person  creating  the  trust, 
with  less  regard  to  the  strict  rules  of  construction, 
than  in  a  case  of  a  trust  executed. 

68.  Articles  of  agreement  being  only  considered  as 
preparatory  to  something  which  is  to  be  completed 
afterwards,  the  construction  of  them  is  different  from 
that  of  regular  conveyances  :  it  being  a  rule  to  look 
on  them  merely  as  the  heads  of  what  has  been  agreed 
upon  between  the  parties,  and  only  as  minutes  drawn 
up  by  them,  to  lay  before  counsel,  in  order  to  direct 
and  guide  them  to  carry  the  intent  and  scheme  of  the 
parties  into  execution.  Therefore  the  Court  of  Chan- 
cery will  mould  them  in  such  a  manner,  as  to  com- 
prehend what  appears  to  be  the  manifest  intent  and 
design  of  the  parties,  without  paying  a  nice  attention 
to  the  legal  sense  or  operation  of  the  words  which 
may  be  made  use  of  in  framing  the  articles. 

69.  This  doctrine  is  particularly  applicable  to  ar- 
ticles of  agreement  made  previous  to  marriage.     And 

Lincoln V.  New.  where  a  covenant  to  convey  property  at  a  future  time 
c.  23.*      *      is  inserted  in  a  marriage  settlement,  it  will  be  con- 
strued in  the  same  manner  as  an  article  of  agreement. 


of  articles  of 
agreement. 


•2  Atk.  545. 
Collect.  Jur 
vol.  2.  374. 
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88. 

Words  of  Limitation  'and 
Purchase. 

s 

ECTI 

ON 

1. 

Havixg  stated  the  general  rules  and  principles  esta- 
blished for  the  construction  of  deeds,  I  shall  proceed 
to  the  exposition  of  the  formal  parts  of  a  deed,  in  the  Ante,  c. 2. 
order  in  which  they  have  been  mentioned. 

2.  With  respect  to  the  date  of  a  deed,  which  is  the  Date, 
description  of  the  time  when  it  was  made,  by  insert- 
ing the  day  of  the  month,  the  year  of  the  King,  and 
the  year  of  our  Lord,  it  may  be  placed  either  at  the 
beginning  or  the  end.  In  deeds  indented,  it  is  now 
usually  placed  at  the  beginning  ;  and  in  deeds  poll  at 
the  end. 

3.  In  former  times  deeds  were  not  dated,  because  iinst. 6.«. 
the  limitation  of  prescription  or  time  of  memory  often 
changed;  and  then  it  was  held  that  a  deed  bearing 

date  before  the  limited  time  of  prescription  was  not 
pleadable.  But  it  became  customary  about  the  time 
of  King  Edward  II.  to  insert  the  date  in  all  deeds, 
which  has  been  practised  ever  since. 

4.  It  is  not,  however,  absolutely  necessary  that  a 

deed  should  be  dated,  for,  as  has  been  already  stated,  c.  2.  ^  68. 

if  a  deed  has  no  date,  or  bears  an  impossible  date,  it 

will  take  effect  from  the  time  of  its  delivery  ;  and  the  Touch.  72. 

T  2 
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time  of  their  delivery  is  presumed  to  be  the  time  of 
their  date,  unless  the  contrary  appears. 

5.  Deeds  take  place  according  to  the  priority  of 
their  dates,  or  times  of  delivery  ;  it  being  a  maxim  of 
the  common  law,  qui  prior  est  tempore,  potior  est  injure. 
It  has  however  been  shown,  that  there  are  many  cases 
where  a  purchaser  or  mortgagee  may,  by  obtaining 
an  assignment  of  a  prior  legal  estate,  obtain  a  prefer- 
ence over  a  person  claiming  under  a  prior  deed  ;  but 
this  is  because  the  deed  by  which  such  prior  legal 
estate  was  created,  is  prior  in  point  of  time,  to  both 
the  other  deeds :  and  in  consequence  of  the  register 
acts,  a  deed  duly  registered  will  take  place  of  a  prior 
deed  not  registered. 

6.  Where  two  deeds  bear  the  same  date,  and  mani- 
festly contain  but  one  agreement,  that  deed  shall  be 
presumed  to  be  first  executed,  which  will  best  ^sup- 
port the  clear  intention  of  the  parties. 

7.  With  respect  to  the  parties  to  a  deed,  they  are 
either  active  or  passive.  Those  who  grant,  demise,  or 
release,  are  the  active  parties,  and  are  called  the 
grantors,  lessors,  and  releasors :  and  those  to  Avhom 
lands  are  granted,  demised,  or  released,  are  the  passive 
parties,  and  called  the  grantees,  lessees,  or  releasees. 

8.  If  several  persons  join  in  a  deed,  some  of  whom 
are  capable  of  conveying  or  taking,  and  others  inca- 
pable, it  shall  enure  and  be  construed  as  the  deed  of 
those  only  who  are  capable  of  conveying,  and  to  those 
only  who  are  capable  of  taking :  for  the  incapacity  of 
some  of  the  parties  will  not  render  it  invalid,  as  to 
those  who  are  capable. 

9.  Although  a  tenant  for  life  can  only  grant  away 
his  own  life  estate,  yet  if  he  is  joined  in  the  deed  by 
the  remainder-man  or  reversioner,  they  may  together 
convey  away  the  inheritance ;  for  each  passes  his 
own  estate. 

10.  The  parties  to  a  deed  ought  to  be  described  by 
their  proper  christian  and  surnames,  their  rank,  pro- 
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fession,  and  place  of  residence.  But  mistakes  in  the 
description  of  the  parties  will  not,  unless  very  gross, 
make  a  deed  void;  for  if  the  description,  however 
imperfect,  is  sufficient  to  distinguish  the  person  de- 
scribed from  all  others,  it  will  be  good.  Nihil  facif 
error  nominis,  cum  de  corpore  constat.  Touch.  233. 

11.  Persons  who  have  several  christian  names,  as 
Thomas  Henry,  &c.  frequently  use  only  the  first  name: 
and  in  that  case,  if  they  are  described  in  a  deed  by 
the  first  name  only,  it  will  be  good.     For  this,  there 

is  an  authority  in  Bracton,   who,   speaking  of  legal  iss.J. 
proceedings,  in  which  the  description  of  the  parties 
should  be  particularly  accurate,  says — Si  quis  bino- 
minis  faerit,   sive  in  nomine  proprio,  sive  in  cognominCy 
illud  nomen  tenendum  erit,  quo  solet  frequentius  appellari. 

12.  If  lands  be  granted  to  Robert  Earl  of  Pem-  iinst.3. «. 
broke,  when  his  name  is  Henry ;  or  to  George  Bishop 

of  Norwich,  when  his  name  is  John ;  it  will  be  good. 
For  in  these  and  the  like  cases,  no  doubt  or  uncer- 
tainty  can  arise;  as  there  can  be  but  one  person 
having  those  dignities. 

13.  It  is  said  by  Lord  Holt,  that  a  grant  to  a  duke's  Caith.440. 
eldest  son,  by  the  name  of  marquis ;  or  to  the  eldest 

son  of  a  marquis  by  the  name  of  earl,  et  sic  de  similibus ; 
would  be  good  :  because  of  the  common  courtesy  of 
England;  and  their  places  in  heraldry. 

14.  A  wife  is  a  good  name  of  purchase,  without  a  iinst.s.  a. 
christian  name ;  and  so  it  is  if  a  christian  name  be 
added,  and  mistaken  ;  for  utile  per  inutile  non  vitiatur. 

But  if  an  ordinary  person  grants  by  his  surname  only, 
without  any  name  of  baptism;  or  by  his  name  of 
baptism,  without  any  surname ;  in  these  and  the  like 
cases,  the  deed  will  be  void  for  uncertainty  :  unless 
there  be  some  other  matter  in  the  deed  to  help  it ;  or 
something  done  after  to  supply  the  defect. 

15.  A  name  acquired  by  reputation  only,  will  be  W'""* 
considered  as  a  sufficient  description ;  for  all  surnames 
were  originally   acquired  by  reputation.     Hence  it 
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has  been  often  held,  that  a  bastard  is  sufficiently 
described  by  the  name  by  which  he  has  been  usually 
known. 

Idem.  IC.  A  person  to  whom  an  estate  in  remainder  is 

limited,  may  be  described  in  a  deed,  without  men- 
tioning cither  his  christian  or  surname  ;  as  if  a  remain- 
der is  limited,  jjrimogenito  Jilio,  or  seniori  pucro,  of 
J.  S.,  it  will  be  good.  And  in  the  usual  limitation  of 
remainders  to  persons  unborn,  they  are  necessarily 
described  in  this  manner. 

Idem.  17.  The  word  issue  is  a  good  description  in  a  deed, 

and  is  equivalent  to  the  words  child  or  children : 
therefore  a  remainder  to  the  issue,  or  issue  of  the 
body  of  A.,  is  good. 

Tit.  16.  c.  1.         18.  In  consequence  of  the  maxim  that  newo  est  hares 

^^  '  viventis,  an  nnmediate  grant  to  the  heirs  of  A.  is  void; 

but  a  remainder  may  be  limited  to  the  heirs  of  A., 
which  will  be  good  if  A.  dies  during  the  continuance 
of  the  particular  estate,  or  at  the  instant  of  its  deter- 
mination. A  grant  to  the  heirs  of  a  person  who  is 
dead,  is  good ;  for  in  that  case  the  word  heirs  is  a 
sufficient  description  of  the  person  intended  to  take ; 

Waker  v.        aud  cvcu  the  word  heir,  in  the  sino-ular  number,  is  a 

Snow,  rr^     •  1  •        • 

infra,  c.  22.      sufficicut  dcscriptiou,   by  which   an    estate   may  be 

limited. 
2Roii.Ab.  19.  A  limitation  in  remainder  to  the  right  heirs  of 

^•P'  •       A.  and  B.,  will  give  to  such  heirs,  if  their  parents  die 

during  the  particular  estate,  an  estate  in   common. 

But  a  limitation  to  the  heirs  of  husband  and  wife,  will 
Roe  V.  Guar-     be   cousidcred  as  a  limitation  to  the  heirs  of  both, 

terley,  1  lerm  .  * 

Rep.  630.  accordmg  to  that  relation ;  that  is,  to  the  children  of 
both. 

1  Inst.  24. 6.  20.  Lord  Coke  says,  if  a  remainder  is  limited  to  the 
heirs  female  of  the  body  of  A.,  and  A.  dies  leaving  a 
son  and  a  daughter,  the  daughter  can  take  nothing  by 
this  limitation,  because  she  is  not  heir :  for  the  person 
claiming  under  such  a  description  must  fully  answer 
it;  and  consequently,  a  person  having  only  half  the 


n.3. 
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description  will  be  excluded.     Now  the  description  Beckford  v. 
consists  of  two  parts  ;    one  requiring  that  the  donee  5  Bro.  Pari, 
should  be  heir;  the  other,  that  the  donee  should  be  a  ^^•"'^^• 
female :    and  in   the   case   put   by   Lord   Coke,   the 
daughter  is   not  heir,    she  having   a  brother.     This 
doctrine  has  been  controverted ;  it  is,  however,  very 
ably  defended  by  Mr.  Hargrave   in  his  note  to   this  1  inst.  i64. «, 
passage.    But  in  a  subsequent  note,  he  has  mentioned  coodtitiev. 
a  case  in  which  the  Court  of  Exchequer  refused  to  Feame's  '*'''' 
apply  the  rule  to  a  marriage  settlement :  and  held,  ^"^"ed!^!??. 
that  a  limitation  to  the  heirs  female  of  the  body  of  the  No.  1. . 
settlor  was  good,  though  the  person  answering  that 
description  was  not  also  heir  general. 

21.  In  conveyances  by  or  to  corporations,  the  de-  Fanshaw's 
scription  of  the  corporation  must  be  such  as  to  dis-  "*^'    °°"'  ^' 
tinguish  it  from    all   other  corporations.     But  there 

is  no  case  where  a  grant  by  a  corporation  has  been 
held  void,  on  account  of  a  variance  in  any  of  these 
four  circumstances ;  namely,  addition,  interposition, 
omission,  or  commutation  ;  if  they  retain  the  four  first 
principles  of  substance,  viz.  name  of  persons,  of  house, 
foundations,  or  dedications,  places  known  before  the 
foundation,  in  which  the  house  is  situate. 

22.  The  recital  is  a  narrative  of  such  facts,  assu-  Recital. 
ranees,  and  agreements,  as  are  necessary  to  explain 

the  grantor's  title,  and  the  motives  and  reasons  upon 
which  the  deed  is  founded.  And  although  recitals 
are  not  absolutely  necessary,  yet  they  are  now  usually 
inserted  in  all  deeds,  for  the  purpose  of  showing  the 
origin  and  derivation  of  the  title  ;  or  of  stating  such 
facts  as  are  connected  with,  or  relate  to,  the  subject 
matter  of  the  deed. 

23.  A  mis-recital  of  a  former  grant  will  not  invali-  wkhesv. 
date  a  deed.     As  where  a  person  made  a  lease,  hahcn-  Hob."i28. 
chon  from  the  feast  of  the  Purification  :    afterwards  ^^o^yj' 
recitino-  the  lease  as  oranted  from  the  feast  of  the  An-  ^Leo".  135.  • 

O  ~  ,  ,  Cro.  Ja.  127. 

nunciation,  he  o-ranted  the  reversion  :  it  was  held  good.  Jennanv. 

•  •       1       r  Orchard, 

In  a  subsequent  case  it  was  held,  that  a  mis-recital  01  skin.  543. 
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the  estate  of  the  grantor  in  the  land,  or  of  the  date  of 
the  deed  by  which  he  acquired  the  land,  did  not  in- 
validate a  deed. 

24.  It  is  laid  down  by  Lord  Coke,  that  a  recital 
does  not  conclude,  because  it  is  no  direct  affirmation. 
But  it  has  been  since  held,  that  though  a  person  shall 
not  be  estopped  by  a  general  recital,  yet  he  may  be 
estopped  by  the  recital  of  a  particular  fact. 

25.  Thus  where  it  was  recited  in  the  condition  of  a 
bond,  that  the  obligor  had  received  divers  sums  of 
money  for  the  obligee,  which  he  had  not  brought  to 
account,  but  acknowledged  that  a  balance  was  due 
to  the  obligee ;  it  was  held  that  the  obligor  was 
estopped  to  say  that  he  had  not  received  any  money 
for  the  use  of  the  obligee. 

26.  Where  it  can  be  proved  that  a  deed  was  ac- 
tually executed,  and  is  lost,  the  recital  of  it  in  another 
deed  is  evidence  of  it. 

27.  After  the  recitals  comes  the  witnessing  part, 
which  begins  with  a  statement  of  the  consideration, 
and  if  it  is  a  pecuniary  one,  the  payment  of  it  is  men- 
tioned, the  grantor  acknowledges  the  receipt  of  it, 
and  releases  the  grantee  from  its  payment.  It  is  also 
usual  and  proper  to  endorse  a  receipt  for  the  con- 
sideration on  the  back  of  the  deed,  signed  by  the  party 
who  receives  the  money. 

28.  The  next  thing  is  the  grant  or  release  by  whicli 
the  lands  are  transferred.  The  technical  words,  where 
necessary,  by  which  this  transfer  is  made,  differ  ac- 
cording to  the  different  kinds  of  conveyance,  and  have 
been  already  stated. 

29.  It  should  however  be  observed,  that  some  dif- 
ference of  opinion  has  existed  respecting  the  necessity 
of  the  word  gnnit.  Sir  J.  Palmer  thought,  that  in  a 
deed  to  pass  an  inheritance,  where  there  was  a  common 
in  gross,  the  word.  <j;rant  was  absolutely  necessary  ;  for 
it  could  not  pass  by  the  livery  :  from  which  it  was  sup- 
posed that  incorporeal  hereditaments,  severed  from  the 
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inheritance,  could  only  pass  by  the  word  grant.     This 
must  however  be  confined  to  feoffments ;  for  in  con- 
veyances derived  from  the  statute  of  uses,  advowsons,  Ante,  e.g. 
commons,   and  all  other  incorporeal  hereditaments, 
may  be  conveyed  without  the  word  grant. 

30.  When  any  thing  is  granted,  all  the  means  to  Touch.  89. 
attain  it,  and  all  the  fruits  and  effects  of  it,  are  also 
granted,  and  will  pass  inclusivh,  together  with  the  thing 
itself,  without  the  words  cum  pertinentiis :   for  it  is  a 
maxim,  cuicunqiie  aUquicl  conceditur,  etiam  et  id  sine  quo 

res  ipsa  non  esse  potuit.  Thus  if  a  person  grants  a  piece  Fitz.  n.  b. 
of  ground  in  the  middle  of  his  estate  ;  he  at  the  same 
time  impliedly  grants  a  way  to  it,  and  the  grantee  may  Tit.  24.  §  10. 
pass  over  the  land  of  the  grantor  for  that  purpose, 
without  being  guilty  of  a  trespass. 

31.  The  grant  or  release  is  immediately  followed  by  Description  of 
the  description  of  the  things  granted,  which  cannot  be  granted"^* 
too  minute  and  accurate.     Every  thing  intended  to  be 
conveyed  should  be  particularly  mentioned,  and  set 

down  in  its  proper  order  ;  such  as  honours,  manors, 
messuages,  cottages,  mills,  dove-houses,  gardens, 
orchards,  lands,  meadows,  pastures,  woods,  under- 
woods, furzes,  heaths,  moors,  rents,  commons,  fish- 
ings, warrens,  mines,  advowsons,  tithes  and  portions 
of  tithes,  oblations,  hundreds,  ways,  ferries,  services, 
&c.,  all  which  should  be  described  by  their  situation, 
county,  hundred,  tithing  or  vill,  hamlet  and  parish, 
number  of  acres  and  boundaries,  and  in  whose  tenure 
and  occupation. 

32.  The  civil  division  of  the  kingdom  was  originally 
into  counties,  hundreds,  and  vills,  tithings  or  town- 
ships ;  for  parishes  were  divisions  only  in  reference  to 
ecclessiastical  affairs,  of  which  the  common  law  took 
no  notice ;  but  in  process  of  time  parishes  became 
divisions  in  reference  to  civil  matters. 

33.  There  was  a  parish  and  also  a  vill  called  Street,  stoke  v.  Pope, 

,  1         •  1         1      •        1  -11       r>    o  1    2  Roll.  Ab.  54. 

and  a  person  havmg  lands  in  tlie  vill  01  Street,  and 
also  lands  in  the  parish  of  Street,  but  not  within  the 
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vill  of  Street,  conveyed  all  his  lands  in  Street.  It  was 
resolved,  that  the  lands  in  the  vill  only  passed  ;  because 
when  Street  was  named  generally,  it  must  be  under- 
stood of  the  vill  only. 

34.  The  word  manor  has  a  very  extensive  significa- 
tion ;  for  it  will  pass,  i.  All  the  demesnes,  that  is,  all 
the  lands  whereof  the  lord  is  seised  within  the  manor  ; 
and  also  the  freehold  of  all  the  lands  held  by  copy- 
holders, or  other  customary  tenants,  together  with  all 
the  wastes,  ii.  All  the  services,  such  as  fealty,  suit 
of  court,  rents,  &:c.  iii.  All  courts  baron,  courts 
leet,  with  the  fines  and  perquisites  annexed  thereto, 
and  all  other  franchises  that  are  parcel  of,  or  appen- 
dant to  the  manor,  at  the  time  of  the  conveyance. 
The  site  and  demesnes  of  the  manor  may  however  be 
separated,  in  a  lease,  from  the  manor  itself. 

35.  Lands  held  in  fee  simple  of  a  manor  are  not  con- 
sidered as  parcel  of  the  manor,  although  the  rents  and 
services  issuing  out  of  such  lands  are  parcel  of  the 
manor.  But  where  lands  which  originally  constituted 
part  of  the  demesnes  of  a  manor  are  granted  out  for 
life  or  in  tail,  the  reversion  remains  parcel  of  the  manor 
and  will  pass  by  a  conveyance  of  the  manor.  For  as 
Mr.  Pigot  observes,  when  a  person  is  seised  of  a 
manor  and  demesnes  in  possession,  and  makes  a  lease 
for  life,  and  parts  with  the  possession  of  what  he  so 
leases,  in  lieu  of  the  possession,  he  has  the  reversion 
and  services  which  are  annexed  to  the  manor,  and 
constitute  a  part  of  it ;  and  the  reversion  and  services 
naturally  follow  the  right  and  nature  of  the  land. 

30.  A  court  baron  being  incident  to  a  manor  of 
common  right,  the  manor  cannot  be  granted,  by  a  pri- 
vate person,  with  an  exception  of  the  court  baron  and 
its  perquisites,  but  may  be  so  granted  by  the  King. 

37.  An  advowson  appendant  to  the  manor  will  pass 
by  a  conveyance  of  the  manor,  even  though  the  word 
appurtenances  be  omitted,  because  it  is  parcel  of  the 
manor.    But  things  which  are  not  parcel  of  the  manor 
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will  not  pass  by  a  conveyance  of  the  manor,  unless 
they  have  acquired  from  time  immemorial  a  reputation 
of  appendancy. 

38.  It  has  been  stated,  that  although  many  manors  Dissert.c. 3. 
have  been  destroyed,   yet  they  still  continue  to  be 

called  manors,  though  in  fact  they  are  only  reputed 
manors  ;  and  a  reputed  manor  will  pass  in  a  deed  by 
the  word  manor. 

39.  It  is  said  by  Lord  King,  that  a  hundred  is  only  Bays  v.  Bird, 
a  franchise,  and  that  by  the  grant  of  a  hundred  nothing  ?  vent.^403?''' 
but  the  franchise  passes,  and  not  the  lands  lying  within 

the  hundred. 

40.  The  word  messuage  is  synonymous  with  dwell-  1  inst.  5.  b. 
ing  house;  and  a  grant  of  a  messuage  with  the  appur-  mnm,' 
tenances  will  not  only  pass  a  house,  but  all  buildings  ^  ^''""^'  '^°^' 
attached  or  adjoining  to  it;  as  also  its  curtilage,  gar- 
den, and  orchard;  together  with  the  close  in  which 

the  house  is  built.  But  if  a  greater  quantity  of  land 
has  been  usually  occupied  with  the  house,  yet  it  will 
not  pass. 

41.  The  word  farm  comprehends  many  things;  for  1  inst. 5. a. 
by  the  conveyance  of  a  farm  will  pass  a  messuage,    °"^ '    * 
arable  land,  meadow,  pasture,  wood,  &c.,  thereto  be- 
longing, or  therewith  used;  because  this  word  properly 
signifies  a  messuage,  with  a   quantity   of  demesnes 
thereto  belonging. 

42.  The  word  land,  strictly  taken,  only  signifies 
arable  land.  For  in  the  ancient  prcccipes  we  constantly 
find  the  words,  terra,  pratum,  etpastura;  land,  meadow, 
and  pasture.  But  this  confined  meaning  of  the  word 
land  was  only  adopted  when  used  in  a  prcec'ipe,  in  an 
adversary  suit ;  for  Lord  Coke  says  land,  in  the  legal  1  inst.  4. «. 
signification,  comprehends  any  ground,  soil,  or  earth 
whatever,  as  meadows,  pastures,  woods,  moors,  waters, 
marshes,  furzes,  heaths ;  and  that  it  also  includes  all 
castles,  houses,  and  other  buildings  thereon ;  which 

will  pass  with  it. 

43.  Land  is  often  described  according  to  its  ad- 
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Some  V.Taylor,  measurement;    and   in   that  case  the  acres  shall  be 

Cro.  Eliz.  653.        ,  t  .       ^i  .-         .•  r   j-t 

taken  according  to  the  estniiation  oi  the  country  ni 
which  it  lies;  not  according-  to  the  statute  de  terris 
viensuramUs.     But  where  a  person  has  a  close  con- 
Morgan  V.       taining  twenty  acres  of  land  by  estimation,  but  which 

Tadcastle,  .....  .     ,  -     , 

Poph.  55.  m  reality  is  not  eighteen,  and  he  grants  ten  acres  oi 
that  close  to  another,  the  grantee  shall  have  them 
according  to  statute  measure;  because  those  acres 
were  not  known  by  parcels,  or  by  metes  and  bounds. 

I  Inst.  48. 6.  44.  \¥here  a  person  has  a  moveable  estate  of  inhe- 
ritance in  thirteen  acres  of  land,  parcel  of  a  meadow 
of  eighty  acres,  he  may  convey  it  by  the  description 
of  thirteen  acres,  lying  within  the  meadow  of  eighty 
acres,  without  bounding  or  describing  it  in  certainty. 

iinst.  4.  J.  45.  If  a  person  grants  to  another  the  profit  of  cer- 

tain lands,  and  makes  livery  of  seisin  aecinulnm  for- 
mam  chartce,  the  land  itself  will  pass,  together  with  the 
vesture,  herbage,  trees,  mines :  for  what  is  the  land  but 
the  profits  thereof. 

Idem.  4(3.  If  a  man  seised  of  several  acres  of  wood,  grants 

to  another  omnes  boscos  suos,  all  his  woods ;  not  only 
the  woods  growing  upon  the  land  pass,  but  the  land 
itself;  for  boscos  not  only  includes  the  trees,  but  also 
the  land  whereupon  they  grow. 

Idem,  47.  If  a  man  grants  all  his  pastures,  the  land  em- 

ployed in  the  feeding  of  beasts  will  pass ;  as  also  such 
pastures  and  feedings  as  the  grantor  has  in  another 
man's  soil.  And  if  a  person  grants  omnia  prata  sua,  all 
his  meadows,  the  land  itself  of  that  kind  will  pass. 

Id,  n.  1.  48.  Lord  Coke  says,  a  grant  of  vesturam  terrce  will 

not  pass  the  soil ;  but  only  the  corn,  grass,  and  un- 
derwood. This  has  been  doubted ;  and  it  has  been 
contended,  that  the  words  vesture  of  lands,  mean  all 
the  profits. 

Id.  4.  h.  49.  If  a  person  grants  aquam  suam,  the  soil  will  not 

pass  ;  but  only  the  right  of  fishing  in  that  water  :  for 
the  proper  words,  in  that  case,  to  pass  the  soil,  would 
be,  so  many  acres  of  land  aqua  coopertas^  covered  with 


Title  XXXII.     Deed.     Ch.  xx.  §  50—55.  285 

water.  But  the  word  stagnum,  or  pool,  will  pass  both 
the  water  and  the  land. 

50.  It  has  been  stated,  that   tithes  will  not  pass  Tit.  22. 
under  the  denomination  of  land ;  and  that  a  release 

of  all  claims  arising  out  of  lands  would  not  affect 
them;  so  that  they  only  can  be  conveyed  by  the  word 
tithes. 

51.  The  word  tenement  is  of  greater  extent  than  iinst.  6. «. 
any  that  has  been  mentioned  :  for  though  in  its  usual 
acceptation  it  is  only  applied  to  houses  and  other 
buildings ;  yet  in  its  original,  proper,  and  legal  sense, 

it  signifies  every  thing  that  may  be  holden,  provided 
it  be  of  a  permanent  nature  ;  whether  it  be  of  a  sub- 
stantial and  sensible,  or  of  an  unsubstantial  ideal  kind. 
Thus,  the  words  Uherum  teuemeutum,  or  frank  tenement, 
are  applicable,  not  only  to  land,  but  also  to  rents, 
commons,  offices,  and  the  like. 

52.  The  word  hereditament  is  much  the  largest  and  1  inst.  e,.  a. 
most  comprehensive  one  used  in  deeds ;  for  it  includes  hum.  g. 
not  only  lands  and  tenements,  but  also  whatever  may 

be  inherited ;  be  it  corporeal  or  incorporeal,  real,  per- 
sonal, or  mixed.  Thus,  an  heir-loom,  or  piece  of  fur-  3  Atk.  82. 
niture,  which  by  custom  descends  to  the  heir,  together 
with  a  house,  is  neither  land  nor  tenement,  but  a  mere 
moveable ;  yet  being  inheritable,  it  is  comprised  under 
the  general  word  hereditament.  And  so  a  condition, 
the  benefit  of  w^hich  may  descend  to  a  person  from  his 
ancestor,  is  also  an  hereditament. 

53.  Notwithstanding  the  maxim  cujus  est  solum,  Sec,  Tit.  1, 

a  lease  of  a  yard  will  not  pass  a  cellar,  situate  under  1  Term  r.  ' 
that  yard ;  if  it  can  be  shown  by  evidence  that  the  ^^'* 
cellar  was  not  intended  to  be  demised. 

54.  The  words,  all  lands  and  meadows  to  the  said 
messuage  or  mill  belonging,  or  used,  occupied,  or  en- 
joyed, or  deemed,  taken,  or  accepted  as  part  thereof,  DoevWiiHams, 
inserted  in  a  release,  have  been  held  to  pass  leasehold, 

as  well  as  freehold  lands. 

55.  In  consequence  of  the  maxim,  id  certum  est  quod 
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certum  redcli  potest,  lands  will  pass  in  a  deed  by  the 
w'ords, — all  that  the  estate  in  the  tenure  of  J.  S.,  or 
all  that  estate  which  descended  to  the  grantor  from 
J.  S.,  or  all  the  grantor's  lands  in  the  county  of  B. 
And  it  is  very  common,  after  a  particular  description 
of  the  estates  intended  to  be  granted,  to  insert  the 
w^ords  "  and  all  other  the  messuages,  &c.  of  the  said 
A.  B.  in  the  county  of  C." 

50.  Lord  Bacon  says,  Veritas  nominis  toUit  errorem 
demonstratiouis.  Therefore,  if  lands  are  described,  in 
the  first  instance,  by  their  proper  names,  as  the  manor 
of  Dale ;  or  by  their  abuttals,  as  a  close  of  pasture 
bounded  on  the  east  by  Endsdenwood,  on  the  south 
by,  &c.  ;  or  if  the  general  boundary  is  mentioned, 
and  the  grantor  has  no  other  lands  in  the  same  pre- 
cinct ;  or  if  the  lands  are  described  by  their  appen- 
dancy  to  other  lands  more  notorious,  as  parcel  of  the 
manor  of  A. ;  in  all  these  cases,  if  there  be  an  error  in 
any  addition  made  to  these  names  or  descriptions,  it 
will  have  no  effect. 

57.  Thus  if  a  person  grants  his  close  called  Dale, 
in  the  parish  of  Hurst,  in  the  county  of  Hants,  and 
the  parish  extends  into  the  county  of  Berks,  and  the 
whole  close  of  Dale  lies  in  the  county  of  Berks ;  yet, 
because  the  parcel  is  specially  named,  the  falsity  of 
the  addition  hurteth  not. 

58.  In  a  case  reported  by  Plowden,  where  a  lease 
w^as  made  of  all  that  the  farm  of  Brosley,  then  in  the 
tenure  and  occupation  of  R.  Wilcox;  which  was  not 
the  fact ;  the  Court  said,  that  the  word  farm  had  a 
certainty  in  itself:  and  when  the  description  went 
further,  and  said,  in  the  tenure  and  occupation  of 
R.  Wilcox,  this  was  of  no  effect;  for  if  it  was  not  in 
his  tenure  and  occupation,  yet  it  should  pass:  because 
tliere  was  a  certainty  in  the  thing  demised,  viz.  the 
farm  of  Brosley ;  and  so  another  certainty  put  to  a 
thing  which  was  certain  enough  before,  was  of  no 
manner  of  effect. 
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59.  But  if  there  be  an  error  in  the  principal  descrip- 
tion of  the  thing  intended  to  be  granted,  though  there 
be  no  error  in  the  addition,  nothing  will  pass.  Thus, 
Lord  Bacon  says,  if  a  person  grants  tenementinn  siium,  "T"-  ^^'^• 
or  omnia  tenementa  sua,  in  the  parish  of  St.  B.  without 
Aldgate,  where  in  truth  it  is  without  Bishopsgate,  in 
tcnura  Gidielmi  A.,  which  is  true,  yet  the  grant  will 

be  void  :  because  that  which  sounds  in  denomination 
is  false,  which  is  the  more  worthy  ;  and  that  which 
sounds  in  addition  is  true,  which  is  the  less.     And  Dowtie's case, 

3  Rep.  9. 

though  the  \yords,  iii  tenurd  GuUelmi  A.,  which  is  true.  Hob.  izi*. ' 
had  been  first  placed,  yet  it  had  been  all  one. 

60.  Where  words  of  addition  are  mistaken,  and 
contrary  to  the  real  fact,  they  will  not  even  operate  as 
a  restriction  on  the  preceding  words. 

61.  A  corporation  demised,   in  these   words — all  Swift  v,  Eyres; 
that  their  glebe  land  lying  in  Chesterton,  viz.  seventy-    '^°'   "  '• 
eight  acres  of  land,  and  also  the  demesnes  of  the  said 
seventy-eight  acres,  with   all  the  tithes  of  the  said 

parish  of  Chesterton,  and  also  the  tithes  of  the  said 
seventy-eight  acres ;  all  which  lately  were  in  the  oc- 
cupation of  Margaret  Peto  deceased.  The  tithes  of 
the  lands  demised  never  were  in  the  occupation  of 
Margaret  Peto ;  and  the  question  was,  whether  they 
passed  to  the  lessee.  It  was  urged  for  the  plaintiff 
that  the  w^ords,  in  the  occupation  of  M.  Peto,  were  a 
clause  of  restriction,  which  showed  an  intent  that 
nothing  should  pass  but  what  was  in  her  occupation. 
But  all  the  Judges  held  the  lease  good,  and  no  re- 
striction of  the  first  words,  because  there  were  three 
distinct  clauses  before,  i.  The  grant  of  the  seventy- 
eight  acres  of  glebe,  ii.  The  grant  of  the  tithes. 
III.  The  grant  of  the  tithes  of  the  seventy-eight  acres 
of  glebe  :  which  were  all  distinct  several  clauses  by 
themselves.  And  the  clause,  all  which,  &c.,  did  not 
depend  on  any  of  them ;  for  the  words,  "  which  were, 
&c."  was  a  restriction  only,  when  the  clause  was 
general,  and  was  all  but  one  and  the  same  sentence ; 
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and  not  ended  or  certain  before  the  end  of  the  sen- 
tence. But  where  the  clause  was  not  in  one  entire 
sentence,  but  distinct  and  disjoined  from  the  other, 
as  here  it  was,  there  could  not  be  any  restriction. 
Also  this  being  in  the  case  of  a  common  person,  addi- 
tion of  a  false  thing ;  viz.  false  possession,  shall  never 
hurt  the  grant :  for  the  addition  of  a  falsity  shall  never 
hurt,  where  there  is  any  manner  of  certainty  before. 
Wherefore  they  all  concluded  that  the  grant  was 
good;  and  observed,  that  though  the  words  "  which 
were  in  the  tenure  of  M.  P."  when  they  are  in  one 
and  the  same  sentence,  may  be  construed  to  be  a  re- 
striction ;  yet  in  these  words,  *'  all  which  were,"  kc. 
the  word  all,  so  disjoined,  could  not  be  a  restriction, 
but  an  explanation. 

C2.  Where  the  lands  are  first  described  generally, 
and  afterwards  a  particular  description  is  added,  that 
shall  restrain  the  general  words.      Thus   if  a   man 

Bro.  Ab.  grants  all  his  lands  in  D.  which  he  has  by  the  gift  and 
'  *  feoffment  of  J.  S.,  nothing  will  pass  but  lands  of  the 
gift  and  feoffment  of  J.  S.  But  if  he  had  granted  all 
his  lands  in  D.  called  N.,  which  was  the  estate  of 
J.  S.,  there  the  lands  called  N.  shall  pass  though  they 
never  were  the  estate  of  J.  S. 

Clause  respect-      G3.  The  ncxt  clausc  usually  inserted  in  the  pre- 

ing  deeds.  ,  , 

mises  of  a  deed,  where  the  fee  simple  is  conveyed, 
is,  "  Together  with  all  deeds,  evidences,  and  writings, 
&c.  relating  to  the  premises  conveyed,"  Sec.  For  al- 
though in  general  deeds  follow  the  land,  and  a  pur- 
chaser in  fee,  without  warranty,  ^is  entitled  to  them, 
though  not  particularly  granted,  yet  it  is  not  amiss  to 
1  Inst.  c.  a.      insert  this  clause ;  and  in  conveyances  to  uses  it  ou2;ht 

n.  4.  .'  i  ^ 

iSiund.  112.  never  to  be  omitted,  because  in  that  case  the  deeds 
will  otherwise  pass  to  the  releasees  to  uses,  not  to  the 
cestui  (jue  use. 

1  Rep.  1.  04.  In  Lord  Buckhurst's  case  it  was  resolved,  that 

if  a  person  made  a  feoffment  with  warranty,  by  which 

Infra,  e.  24.     hc  was  bouud  to  fcndcr  in  value,  there,  without  an 
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express  grant,  the  feoffee  should  not  have  the  charters 
that  comprehended  warranty,  upon  which  the  feoffor 
might  have  his  warranty  paramount. 

Q5.  The  next  clause  in  the  premises  of  a  deed  is  Exception. 
that  whereby  the  grantor  excepts  something  out  of 
that  which  he  has  before  granted,  by  which  means  it 
does  not  pass  by  the  grant ;  and  is  severed  from  the 
things  granted. 

QQ.  The  following  circumstances  are  necessary  to  idem. 
make  a  good  exception : — i.  It  must  be  made  by  apt 
words.     II.  The  thing  excepted  must  be  part  of  the 
thing  previously  granted,  and  not  of  any  other  thing. 

III.  It  must  only  be  a  part  of  the  thing  granted ;  for 
if  the  exception  extends  to  the  whole,  it  will  be  void. 

IV.  It  must  be  of  such  a  thing  as  is  severable  from 
the  thing  granted ;  and  not  an  inseparable  interest,  or 
incident,  v.  It  must  be  such  a  thing  as  that  he  who 
excepts  may  retain  it.  vi.  It  must  be  of  a  particular 
thing  out  of  a  general  one  ;  not  a  particular  thing  out 
of  a  particular  one.  vii.  It  must  be  certainly  de- 
scribed and  set  down. 

67.  With  respect  to  the  Jiahendiim,  its  office  is  only  Habendum. 
to  limit  the  certainty  of  the  estate  granted  ;  therefore  "    '^^' ''''' "' 
no  person  can  take  an  immediate  estate  by  the  hahen- 

diim  of  a  deed,  where  he  is  not  named  in  the  premises; 
for  it  is  in  the  premises  of  a  deed  that  the  thing  is 
really  granted. 

68.  If  land  be  given  to  J.  S.  habendum,  to  him  and  Brooks  v. 

a  stranger,  for  a  certain  estate  ;  this  is  void  as  to  the  2  Roii?Ab.  67. 
stranger,  because  he  was  not  mentioned  in  the  pre-  windsmcre 
raises;   and  when  J.  S.  dies,  there  will  be  no  occu-  v. Hoban, 
pancy  ;  for  the  grant  to  the  stranger  m  the  habendum 
was  intended  an  estate  to  him,  and  not  as  a  limitation 
of  the  estate  of  J.  S. 

69.  There  are,  however,  some  exceptions  to  this  iinst.2i.a. 
rule.     I.  If  lands  are   given  in  frank  marriage,   the 

wife,  who  is  the  object  of  the  gift,  may  take  by  the 
habendum,  though  not  named  in  the  premises.     11.  A 

VOL.  IV.  u 
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Ante,c.  2.  §3.  persoii  iiot  iiamed  in  the  premises  may  take  an  estate 
.in  remainder  by  the  habendum,  in.  If  no  name  what- 
ever be  mentioned  in  the  premises,  then  a  person 
named  in  the  hahendiun  may  take. 

70.  There  is  a  case  where  the  two  Chief  Justices 
and  the  Chief  Baron  certified  to  the  Chancellor  that 
a  lease  was  good,  though  the  lessee  was  only  named 
in  the  hahcudum. 

71.  In  declarations  of  uses,  a  use  may  be  declared, 
in  the  habendum,  to  a  person  to  whom  no  estate  is 
granted  in  the  premises. 

72.  Sir  T.  B.,  by  indenture  between  him  and  John 
and  George  Sammes,  bargained,  sold,  and  enfeoffed 
to  John  Sammes,  to  hold  to  the  said  John  and  George 
Sammes,  their  heirs  and  assigns,  to  the  use  of  them 
and  their  heirs  for  ever.  Resolved,  that  although  the 
feoffment  was  good  only  to  John  and  his  heirs,  yet 
the  use  limited  to  John  and  George  and  their  heirs, 
was  good ;  because  the  seisin  of  John  was  sufficient 
to  serve  the  use  declared  to  George. 

73.  Nothing  can  be  limited  in  the  liabendmn  of  a 
deed,  which  has  not  been  given  in  the  premises ;  be- 
cause the  premises  being  the  part  of  a  deed  in  which 
the  thing  is  granted,  it  follows  that  the  habendum, 
which  is  only  used  for  the  purpose  of  limiting  the 
pertainty  of  the  estate,  cannot  increase  the  gift ;  for 
in  that  case  the  grantee  would  in  fact  take  a  thing 
which  was  never  given  to  him. 

74.  Thus  if  a  person  grants  a  manor,  habendum  una 
cum  another  manor,  or  u)hi  cum  advocatione  of  another 
manor,  this  is  not  good  ;  because  it  was  not  included 
in  the  premises.  But  if  a  thing  is  comprehended  in  the 
premises,  and  has  another  name  in  the  habendum,  the 
habendum  is  good  :  as  if  the  nomination  of  an  advowson 
is  granted,  habendum  the  advowson,  it  is  good,  though 
it  varies  in  name ;  for  it  is  one  and  the  same  thing. 

Void  when  re-        75.  Wlicrc  thc  hubcndum  is  repugnant  and  contra- 
pemSV"  '*''   dictory  to  the  premises,  it  is  void ;  and  the  grantee 
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will  take  the  estate  given  in  the  premises.     This  is  a 

consequence  of  the  rule  already  stated,   that  deeds 

shall  be  construed  most  strongly  against  the  grantor ;  Ante,  c.  19. 

therefore  he  shall  not  be  allowed  to  contradict  or  re-  sRep.'sc.^.  * 

tract,  by  any  subsequent  words,  the  gift  or  grant 

made  in  the  premises. 

76.  Thus  if  lands  are  given  in  the  premises  of  a  piowd.  153. 
deed  to  A.  and  his  heirs,  habendum  to  A.  for  life ;  the 
habendum  is  void  ;  because  it  is  utterly  repugnant  to,    , 

and  irreconcileable  with  the  premises.  So  if  the  grant 
were  to  two  persons,  habendum  to  the  one  for  life, 
remainder  to  the  other  for  life,  it  would  be  void; 
because  by  the  premises  the  grantees  were  joint  te- 
nants; so  the  habendum  would  sever  the  jointure,  and 
make  the  one  to  have  the  whole  during  his  life,  and 
the  other  to  have  the  whole  after  him. 

77.  In  the  case  of  things  which  derive  their  effect  2Rep.  23. 6. 
from  the  delivery  of  the  deed,  without  other  cere- 
mony, and  which  lie  in  grant ;  there  the  habendum,  if 
repugnant  to  the  premises,  is  void  :  as  if  a  man  grants 

rent  or  common  out  of  his  land,  m  the  premises  of  a 
deed,  to  one  and  his  heirs,  habendum  to  the  grantee 
for  years  or  for  life,  the  habendum  is  repugnant  and 
void  ;  for  an  estate  in  fee  passed  in  the  premises,  by 
the  delivery  of  the  deed.  But  where  a  ceremony  is 
requisite  to  the  perfection  of  the  estate  limited  by 
the  premises;  and  nothing  more  than  the  mere  de- 
livery of  the  deed  is  required  to  the  perfection  of  the 
estate  limited  by  the  habendum ;  there,  although  the 
habendum  be  of  a  lesser  estate  than  is  mentioned  in  the 
premises,  if  the  ceremony  is  not  performed,  it  shall 
stand. 

78.  A  person  by  indenture  covenanted,  granted,  Baiawb's  case, 
and  demised,  and  to  farm  let,  certain  lands  to  A.  B.  2  Rep.  23.^ 
and  A.  her  son,  and  to  the  heirs  of  the  said  A. ;   ha- 
bendum to  them  from  the  date  of  the  same  indenture 

until  the  end  of  ninety-nine  years :  no  livery  of  seisin 
was  made.     It  was  resolved,  that  as  livery  of  seisin 

u  2 
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was  necessary  to  perfect  the  estate  limited  in  fee,  no- 
thing would  have  passed  but  an  estate  at  will,  if  the 
deed  had  not  gone  further :  but  as  an  estate  for  years 
was  limited  in  the  habendum,  that  was  good  presently, 
by  the  delivery  of  the  deed.  And  so  it  appeared  to 
have  been  the  intention  of  the  parties  that  the  deed 
should  take  effect  by  the  delivery. 

79.  There  are,  however,  several  cases  where  the 
habendum  is  allowed  to  abridge,  or  rather  qualify  the 
premises.  For  we  have  seen  that  where  a  deed  first 
speaks  in  general  words,  and  afterwards  descends  to 
special  ones,  if  the  special  words  agree  with  the  ge- 
neral ones,  the  deed  shall  be  intended  according  to 
the  special  ones. 

80.  Thus  where  no  estate  is  limited  in  the  premises, 
and  an  express  estate  for  years  is  limited  in  the  ha- 
bendum, this  will  qualify  and  abridge  the  general  in- 
tendment of  the  premises,  by  which  an  estate  for  life 
would  otherwise  have  passed. 

81.  If  lands  are  given  in  the  premises  to  A.  and  to 
his  heirs,  habendum  to  him  and  the  heirs  of  his  body, 
he  will  only  take  an  estate  tail ;  because  the  habendum 
may  qualify  and  restrain  the  general  import  of  the 
word  heirs. 

82.  Where  lands  were  granted  to  A.  and  his  heirs, 
habendum  to  him  and  his  heirs  for  three  lives  ;  the 
habendum  was  construed  so  as  to  abridge  the  estate 
given  in  the  premises,  to  an  estate  for  three  lives. 

83.  If  a  lease  be  made  to  two  persons  habendum, 
the  one  moiety  to  the  one,  and  the  other  moiety  to 
the  other,  the  habendum  makes  them  tenants  in  com- 
mon ;  whereas  by  the  premises  they  were  joint  tenants. 

84.  The  estate  given  in  the  premises  may  be  en- 
larged by  the  habendum  ;  thus  where  an  estate  is  given 
in  the  premises  to  the  grantee  for  life,  habendum  to  him 
and  his  heirs,  the  grantee  will  take  an  estate  in  fee. 

85.  Where  the  premises  and  the  Jiabendum  of  a  deed 
by\hrp"emi5es.  aic  equally  clear,  the  former  will  not  be  controlled 
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by  the  latter,  but  both  will  be  allowed  to  operate. 

It  being  a  rule  that  a  deed  shall  be  construed  in  such 

a  manner  as  that  every  part  may  be  effectual,  if  they  Ante,  c.  i9. 

can  stand  together. 

86.  Thus  if  lands  are  given  in  the  premises  to  a  sRep.  154. 6. 
person  and  the  heirs  of  his  body  habendum  to  him  and 

his  heirs,  he  will  take  an  estate  tail,  with  a  fee  simple 
expectant. 

87.  Lands  were  given  to  husband  and  wife,  and  to  Tummanv. 

.      Cowper, 

their  heirs,  habendum  to  them  and  the  heirs  of  their  cro.  Ja.  476. 
bodies.  It  was  held  that  the  grantees  took  an  estate 
tail,  with  a  fee  simple  expectant.  Mr.  Hargrave  has 
observed,  that  this  case  was  attended  with  circum- 
stances particularly  showing  an  intention  to  pass  both : 
for  there  was  a  reservation  of  tenure  to  the  lord  para- 
mount, which  could  not  be,  if  only  an  estate  tail  pass- 
ed to  the  donee,  and  the  reversion  had  remained  in  Tit.  2.c.  1. 
the  donor,  for  then  the  tenure  must  have  been  of  the 
donor. 

88.  The  words  inserted  in  the  habendum  for  the  pur-  Words  of  limi- 

.  .  „  .  Ill         tation  and  pur- 

pose  01  showmg  the  quantity  01  estate  intended  to  be  chase. 
given,  are  called  words  of  limitation;  in  contradis- 
tinction to  the  words  in  the  premises  by  which  the 
lands  are  given,  and  which  are  called  words  of  pur- 
chase. Thus  Mr.  Fearne  says — "  In  general,  words  Cont.  Rem. 
of  purchase  are  those  by  which,  taken  absolutely, 
without  reference  to  or  connexion  with  any  other 
words,  the  estate  first  attaches,  or  is  considered  as 
commencing  in  the  person  described  by  them  :  whilst 
words  of  limitation  operate  by  reference  to  or  con- 
nexion with  other  words,  and  extend  or  modify  the 
estate  given  by  those  other  words." 

89.  Mr.   Fearne   had    previously   observed,    that  idem.  107. 
"  when  the  word  heirs,  &c.  operates  only  to  expand 

an  estate  in  the  ancestor,  so  as  to  let  the  heirs  de- 
scribed into  its  extent,  and  entitle  them  to  take  deri- 
vatively, through  or  from  him,  as  the  root  of  succes- 
sion, or  person  in  whom  the  estate  is  considered  as 


294  Title  XXXII.     Deed     Ch.  xxi.  §  L 

commencing,  they  arc  properly  words  of  limitation. 
But  when  they  operate  only  to  give  the  estate  im- 
ported by  them  to  the  heirs  described,  originally,  and 
as  the  persons  in  whom  that  estate  is  considered  as 
commencing,  and  not  derivatively  from  or  through 
the  ancestor,  they  are  properly  words  of  purchase." 

90.  In  some  cases  the  same  words  operate  as  words 
of  purchase,  and  also  as  words  of  limitation.     Thus 

iinst.  10.  a.  Lord  Coke  says,  where  a  remainder  is  limited  to  the 
right  heirs  of  B.,  it  need  not  be  said,  and  to  their 
heirs ;  for  being  plurally  limited,  it  includes  a  fee 
simple ;  and  yet  it  rests  but  in  one  by  purchase. 

liifra,  c.  21.  So  whcrc  ail  estate  is  limited  to  the  heirs  male  of 

the  body  of  A.  the  eldest  son  of  A.  takes  by  purchase, 
and  his  male  issue  by  descent. 


Construction. 


CHAP.  XXI. 

-Bij  ivhat  Words  different  Estates  may  be 
created. 


1.   What  Words  create  an  Estate 

in  fee. 
11.   Wliat   Words  create  an  Es- 
tate tail. 
1^.   What     Words   restrain    the 

Word  Heirs. 
22.  Limitation    to    A.    and    his 

Heirs,  with  a  Remainder 

over. 
26.  Limitation  to  a  Man  and  his 

Wife,   and    the    Heirs  of 

their  Bodies. 
30.  Distinction  between  Heirs  of 

tlie  Body,  and  upon  or  on 

the  Bodif. 


33.  Limitation  to  the  Heirs  of  the 
Body  of  A. 

37.  Usual  Mode  of  limiting  Es- 
tates tail. 

39.  What  Words  create  an  Es- 
tate for  Life. 

41.  What  Words  create  a7i  Estate 
for  Years,  or  at  Will. 

43.  What  Words  create  a  joint 
Tenancy. 

50.  What  Words  create  a  Tenancy 
in  common. 

59.  What  Words  create  cross 
Remainders. 

65.   Cases  of  Marriage  Articles. 


Section  1. 

What  words      WiTii  respcct  to  thc  words   required   to  create  an 
c^r^ue  an  estate  ^^^^^^  -^^  ^^^  simplc,  it  is  laid  dowu  by  Littleton  and 

I'lnt/'e  6      L^^^  Coke,  that  in  all  feoffments  and  grants  the  word 
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heirs  is  absolutely  necessary  for  that  purpose,  and 
cannot  be  supplied  by  any  other  word  whatever.  Mr.  ^1^;^^"^^' 
Madox,  however,  contends  that  this  doctrine  is  not  so 
ancient  as  is  generally  supposed,  for  that  formerly 
there  were  several  modes  of  expression  by  which  an 
estate  in  fee  simple  might  have  been  created,  without 
the  word  heirs ;  such  as  to  the  feoffee  et  mis,  or  suis 
post  ipsum,  or  habendum  etjure  hcvredetario  pcrpctuo  pos- 
sidendum;  so  that  it  is  probable  this  maxim  was  not  iJ"''- JJ;.''- 

i  1         /-       1    1    1  2  Inst.  336. 

fully  established  till  the  principles  of  the  feudal  law 
were  generally  adopted ;  in  which  it  was  a  rule,  that 
in  the  donation  of  a  feud,  the  words  should  be  strictly 
technical. 

2.  In  Brae  ton's  time  the  form  of  a  gift  in  fee  simple  Errct.  17.  u 
was,  habendum  tali  et  hceredibus  suis,  or  tali  et  hceredi- 

bus  suis,  vel  cui  terram  illam  dare  vel  assignaix  voluerit ; 
and  it  may  now  be  laid  down  as  a  general  rule,  that 
in  all  feoffments  and  grants  to  natural  persons,  and 
also  in  all  conveyances  deriving  their  effect  from  the 
statute  of  uses,  no  word  but  the  word  heirs,  however 
strong  the  intention  may  appear  to  give  the  entire 
property,  will  create  an  estate  in  fee  simple ;  nor  is 
there  in  fact  any  other  word  in  the  English  language 
expressive  of  all  the  circumstances  which  constitute 
the  idea  of  an  heir. 

3.  A  gift  to  a  man  et  hceredibus,  with  livery  of  seisin,  1  inst.8. 6. 
though  the  word  suis  be  omitted,  vvdll  pass  an  estate 

in  fee  simple  :  because  the  livery  shall  be  taken  most 
strongly  against  the  feoffor.  But  if  one  gives  land  to 
two  persons,  to  hold  to  those  two,  et  hciredibus,  omit- 
ting suis,  they  only  take  an  estate  for  life,  for  the  un- 
certainty. 

4.  Lord  Coke  says,  if  lands  are  given  to  a  man  and  i^jst.  8&. 
his  heir,  in  the  singular  number,  he  will  not  take  an 
estate  in  fee.     But  Mr.  Hargrave  observes,  that  ac- 
cording to  many  authorities,  the  word  heir  may  be 

nomen  collectivum ;  and  operate  in  the  same  manner  as  1  Roll. Ab.  832. 
heirs  in  the  plural  number. 


296  Title  XXXII.     Deeil     Ch.  xxi.  ^  5—10. 

Doe  V.Martin,     5.  It  was  determined  in  a  modern  case,  that  the 

ay.  words,  to  the  use  of  all  and  every  the  child  or  chil- 

dren of  a  marriage,  equally  share  and  share  alike  ;  if 
more  than  one,  as  tenants  in  common,  and  not  as  joint 
tenants  ;  and  if  but  one  child,  then  to  such  only  child, 
his  or  her  heirs  or  assigns  for  ever;  should  be  construed 
so  as  to  create  an  estate  in  fee  in  all  the  children.  The 
words  "his  or  her  heirs"  being  allowed  to  operate  as 
words  of  limitation  on  all  the  preceding  words  in  the 
sentence. 

1  Inst,  y.  b.  6.  The  rule  that  the  word  heirs  is  absolutely  neces- 

"■  ^'  sary  to  create  an  estate  in  fee  simple,  admits  of  a  few 

exceptions.  Thus,  if  a  father  enfeoffs  his  son,  to  hold 
to  him  and  his  heirs,  and  the  son  re-enfeoffs  the  father, 
as  fully  as  the  father  enfeoffed  him,  an  estate  in  fee 
simple  will  pass  to  the  father. 

Idem.  7.  If  one  coparcener  or  joint  tenant  releases  all  his 

right  to  another,  it  will  pass  a  fee,  without  the  word 

Id.  10.  a.  heirs.  So  if  one  coparcener  grants  a  rent  to  the  other, 
for  equality  of  partition,  an  estate  in  fee  simple  in  the 
rent  will  pass,  without  the  word  heirs  ;  for  as  the  rent 
comes  in  lieu  of  the  inheritance,  it  has  as  strong  a  re- 
lation to  the  inheritance  as  if  the  word  heirs  had  been 
mentioned. 

Antc.c.e.  8.  In  releases  that  enure  by  way  of  viitUr  k  droit, 

the  word  heirs  is  not  necessary  to  create  a  fee  simple, 
as  has  been  already  stated. 

1  Inst.  y.  fc.  9.  In  conveyances  to  corporations,  whether  sole  or 
aooregate,  the  word  heirs  is  not  necessary  to  create  a 
fee  simple.  But  the  law  makes  a  distinction  between 
a  corporation  aggregate,  and  sole  corporation :  for  a 
feoffment  to  a  corporation  aggregate  will  pass  a  fee 
without  any  words  of  limitation ;  whereas  in  a  feoffment 
to  a  corporation  sole,  the  word  successors  is  necessary. 

Idem.  10.  An  estate  in  fee  will  pass  to  the  King  without 

the  words  heirs  or  successors,  partly  on  account  of 
his  prerogative,  and  partly  because,  in  judgment  of 
law,  the  King  never  dies. 
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1  ] .  With  respect  to  the  words  that  are  necessary  to  what  words 

1  _  J:    .         create  an 

create  an  estate  tail  in  a  deed,  it  is  said  by  Lord  Coke  estate  tail. 
that  the  word  heirs  is  as  necessary  tor  this  purpose,  as 
in  the  creation  of  an  estate  in  fee  simple :  for  as  every 
estate  tail  was  a  fee  simple  at  common  law,  and  as  no 
fee  simple  could  be  created  without  the  word  heirs, 
it  followed  that  an  estate  tail  could  not  be  created 
without  that  word.  Therefore  if  lands  are  given  to  a 
person,  et  semini  siw,  or  exitibus  vel  prolibiis  de  corpore 
sua;  to  a  man  and  his  seed,  or  to  the  issues,  or  chil- 
dren of  his  body,  he  has  but  an  estate  for  life.  For  f^^jli;;^^';;^';, 
although  the  statute  de  donis  provides  that  the  will  of  Com.  k.  457. 

4  Vcs  Jun 

the  donor  shall  be  preserved,  yet  that  will  and  intent  794.  " 
must  agree  with  the  rules  of  law.     And  it  has  been 
long  settled,  that  the  word  issue  cannot  operate,  in 
a  deed,  as  a  word  of  limitation,  so  as  to  create  an 
estate  tail. 

12.  No  technical  words,  however,  are  required  to  what  words 
restrain  the  general  import  of  the  word  heirs  to  the  word  heirs. 
lineal  descendants  of  the  grantee;  therefore  any  words 

that  show  such  an  intention  will  be  sufficient.     Thus 

Lord  Coke  says,  if  lands  be  given  to  B.  et  haredibus  iin$t.  20. 6. 

quos  idem  B.  de  prima  u.vore  sua  legitimh  prooraret,  this 

is  a  good  estate  in  special  tail,  although  B.  has  no 

wife  at  the  time,  without  the  words  de  corpore.     So  it 

was  if  lands  were  given  to  a  man  and  to  his  heirs, 

which  he  should  beget  of  his  wife ;  or  to  a  man  et 

hcrredibus  de  came  sua,  or,  et  hcEredibus  de  se ;  in  all 

these  cases  an   estate  tail  was  created,   though   the 

words  de  corpore  were  omitted. 

13.  Lord  Coke  also  says,  the  word  engendrcs,  or  idem, &:n.3. 
begotten,  may  be  omitted  ;  and  if  the  word  be  pro-  ^'^'  ^^*  ** "'  '* 
creaudis,  or  quos  procreaverit,  the  estate  tail  is  good  : 

and  as  the  word  procreatis  shall  extend  to  the  issue 
begotten  afterwards ;  so  procreandis  shall  extend  to 
the  issue  begotten  before.     Lord  Hale  has  observed  canon's  c«c, 
on  this  passage,  that  where  the  words  were  inposte-  ^^«°"-^' 
rum  procreandis y  sons  born  before  shall  be  excluded, 
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on  account  of  the  peculiar  force  of  the  words  in  poste- 
Hehbiethwaita    riou.     But  Lord  Talbot  has  lield,  that  where  land's 

V.  Cartwright,  ..... 

Forrest. 30.  wcrc  limited  m  a  deed  to  C.  H.  for  life,  and  after  his 
decease,  to  the  heirs  male  of  his  body  thereafter  to  be 
begotten;  the  words  "  thereafter  to  be  begotten"  did 
not  confine  it  to  the  issue  born  after,  but  would  like- 
wise take  in  issue  born  before. 
§30.  14.  Littleton  says,   if  a  man  has  issue,  and  dies; 

and  land  is  given  to  the  son  and  to  the  heirs  of  the 
body  of  his  father  begotten,  this  is  a  good  entail, 
though  the  father  was  dead  at  the  time  of  the  gift. 
Lord  Coke  has  observed  on  this  passage,  that  the 
words,  the  heirs,  were  observable  :  for  if  the  words 
had  been  his  heirs,  it  would  have  altered  the  case. 
Therefore,  if  lands  were  given  to  the  son,  and  to  his 
heirs  of  the  body  of  his  father  ;  the  son  could  not  take 
as  heir  of  the  body  of  his  father,  because  the  grant 
was  to  him  and  to  his  heirs,  &;c.  But  if  there  were 
grandfather,  father,  and  son,  and  the  father  died,  and 
lands  were  given  to  the  son,  and  to  the  heirs  of  the 
body  of  the  grandfather,  this  would  be  a  good  estate 
tail  in  the  son. 

/Inst. 20. a  15.  The  word  heir  in  the  sino-ular  number  may  in 

&  b.  22.  a.  ,  O  J 

a  special  case  create  an  estate  tail.  Thus,  where 
lands  were  given  to  a  man  and  his  wife,  and  to  one 
heir  of  their  bodies  lawfully  begotten,  and  to  one  heir 
of  the  body  of  that  heir  only ;  it  was  held  an  estate  tail. 

Ante.c. 20.  16.  It  has  bccu  stated,  that  where  lands  are  given 

in  the  premises  of  a  deed  to  A.  and  his  heirs,  hahcn- 
(lum  to  him  and  the  heirs  of  his  body,  he  will  only 

I  Inst.  121.  a.  take  an  estate  tail.  And  Lord  Coke  says,  if  lands  are 
given  to  B.  and  his  heirs,  if  B.  have  heirs  of  his  body, 
and  if  he  die  without  heirs,  that  it  shall  revert  to  the 
donor ;  this  is  an  estate  tail. 

Ante, c. 20.  17.  It  has  also  been  stated,  that  where  a  person,  in 

Mnst.21'«-  ^^  premises  of  a  deed,  gives  lands  to  another  and  the 
heirs  of  his  body,  habendum  to  him  and  his  heirs  for 
ever,  he  will  take  an  estate  tail  with  a  fee  simple  ex- 
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pectant;  but  if  it  be  added,  that  if  he  dies  without 
heirs  of  his  body,  the  lands  shall  revert  to  the  donor, 
it  will  be  an  estate  tail. 

18.  Littleton  says,  if  lands  are  given  to  a  man  and  §3i. 
his  heirs  males,  or  to  a  man  and  his  heirs  females,  the 
donee  will  take  an  estate  in  fee  simple ;  because  the 
gift  does  not  specify  from  what  body  the  heirs  male 
or  female  shall  issue.  And  Lord  Coke  says,  it  was  iinst.  27.6. 
adjudged  in  Parliament,  that  where  lands  were  given 
to  a  man  and  his  heirs  male,  this  was  a  fee  simple ; 
for  the  grant  of  a  subject  shall  be  taken  most  strongly 
'ag-ainst  himself. 


^&' 


19.  A  feoffment  was  made  to  the  use  of  the  feoffee  Abraham  v. 
and   the  heirs  of  his  body ;  and  for  default  of  such  c^.^l'iiz. 
issue,   to  G.  D.   and  his  heirs  male  lawfully  engen-  ^'^* 
dered ;  and  for  default  of  such  issue,  to  the 'right  heirs 

of  the  feoffor.  All  the  Judges  were  of  opinion,  that 
G.  D.  took  an  estate  in  fee ;  and  that  it  could  not  be 
an  estate  tail,  because  there  was  not  any  bodi/  from 
whom  his  heir  male  should  come. 

20.  But  if  there  be  any  other  words  in  a  gift  of  this 
kind,  from  which  an  intention  to  restrain  the  o"ene- 

.  O  '-■"'.;    -."'-7 

rality  of  the  words  heirs  male,  to  the  body  of  the  .        « .'i  i 
grantee,  can  be  inferred,  such  gift  will  be  construed 
to  pass  an  estate  tail. 

21.  A  feoffment  was  made  to  the  use  of  the  feoffor  Beresford's 
for  life,  remainder  to  the  use  of  G.  B.  son  and  heir  "^^'     ^^'.,' 
of  the  feoffor,  and  the  heirs  male  of  his  body  lawfully  • 
begotten  ;  and  for  default  of  such  issue,  to  the  use  of 

Aden  Beresford  and  of  the  heirs  male  of  the  said  Aden 

lawfully  begotten ;  and  for  default  of  such  issue.  Sec. 

The  question  was,  what  estate  Aden  took.     It  was  -i 

contended,  upon  the  authority  of  Abraham  v.  Twigg,  Ante,  ^i9. 

that  he  took  an  estate  in  fee  simple.     But  it  was  re-  ; 

solved,  that  he  only  took  an  estate  tail ;  because  there 

were  words  equivalent  to  the  words  de  corpore. 

Lord  Ch.  J.  Willes  has  said,    that   this   case  can  wiiies' r.  3r4 
hardly  be  cited  as  an  authority  in  any  case  whatever : 
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unless  a  deed  of  uses  should  happen  to  be  penned 
exactly  in  the  same  words. 
Limitation  to         22.  It  is   laid  down  by  Hales,  Just,  ars-uendo,  in 

A.  and  his  heirs,     •    y"*  j  tXT  i  t  i  i   i  •  ^ 

with  a  remain-    4  Jbdw.  VI.,  that  II  land  be  given  to  a  person  and  his 

pio»vd!53.54i.  heirs,  and  if  the  donee  die  without  heirs  of  his  body, 
that  it  shall  remain  to  another ;  this  shall  be  a  good 
estate  tail,  by  the  equity  of  the  statute,  although  it  be 
out  of  the  words.  And  this  doctrine  is  confirmed  by 
several  cases. 

Beck's  case,  23.  A  feoffment  was  made  to  the  use  of  the  first 

son  of  James,  who  should  have  issue  male  of  his 
body,  and  to  his  heirs ;  and  for  want  of  such  heirs, 
to  another.     This  was  held  to  be  an  estate  tail. 

Leigh  V.  Brace,      24.  A  feoffment  was  made  to  the  use  of  the  feoffor 

1  Ld.  Raym.      for  life,  remainder  to  the  use  of  his  son  Thomas  and  his 
*^  *  heirs  for  ever,  and  for  default  of  issue  of  the  body  of 

the  said  Thomas,  to  the  use  and  behoof  of  the  right 
heirs  of  the  feoffor.  The  Court  said,  the  intention  of 
the  feoffor  was  plain,  that  an  estate  in  fee  should  not 
pass  to  the  son.  It  was  no  more  than  if  a  gift  had 
been  made  to  a  man  and  his  heirs,  viz.  to  the  heirs  of 
his  body  ;  so  that  it  was  only  an  estate  tail. 

Idle  V.Cook,         25.  In  a  subsequent  case,  however,  where  a  copy- 
hold was  surrendered  to  the  use  of  V.  and  A.  his  wife,  ■ 
pro  et  durante  termino  vitarum  siiarum,  et  ha'rcdum  et 
ass'ignatorum  prcpdictorum    V.  et  A.,  ct  pro  defect  a  talis 
e^itas,  to  the  use  of  the  right  heirs  of  the  grantor  for 

Dsev.smeddie,  evcr :  it  was  held  by  Lord  Holt,  Powis  and  Powell, 

2  Barn.  &.  Aid.        ,  ,  .  .       ^ 

126.  that  this  was  an  estate  in  fee  :  contrary  to  the  opinion 

of  Gould,  who  thought  it  should  be   construed  an 

estate  tail ;  that  being  the  intent  of  the  grantor. 

Limitation  to  a       26.  Littlctoii  says,  whcrc  lands  are  given  to  a  man 

wife,  and  the     aud  his  wifc,  and  to  the  heirs  male  of  their  two  bodies 

b^"es! '  '"^     begotten,  they  have  an  estate  tail.    Lord  Coke,  in  his 

Lit. §25.         comment,  adds;  but  what  if  the  tenements  be  given 

to  a  man  and  to  a  woman,  not  being  his  wife,  and  to 

the  heirs  male  of  their  two  bodies  ?     They  have  also 

an  estate  tail,  albeit  they  be  not  married  at  that  time. 
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And  so  it  is  if  lands  be  given  to  a  man  who  has  a  wife, 
and  to  a  woman  who  has  a  husband,  and  the  heirs  of 
their  two  bodies,  they  have  presently  an  estate  tail, 
for  the  possibility  that  they  may  marry. 

27.  If  lands  be  given  to  two  husbands  and  their  Tit.  i8.  c.  i. 
wives,  and  to  the  heirs  of  their  bodies  begotten,  they 

shall  take  a  joint  estate  for  life,  and  several  inherit- 
ances,  viz.  the  one  husband  and  his  wife  the  one 
moiety,  and  the  other  husband  and  wife  the  other 
moiety.  And  no  cross  remainder  or  other  possibility 
shall  be  allowed  by  law,  where  it  is  once  settled,  and 
has  taken  effect.  But  if  lands  be  given  to  a  man  and 
two  women,  and  the  heirs  of  their  bodies  begotten, 
they  have  a  joint  estate  for  life,  and  every  of  them  a 
several  inheritance ;  because  they  cannot  have  one 
issue  of  their  bodies.  Neither  shall  there  be,  by  any 
construction,  a  possibility  upon  a  possibility;  viz. 
that  he  shall  marry  the  one  first,  and  then  the  other. 
The  same  law  is,  where  land  is  given  to  two  men  and 
one  woman,  and  to  the  heirs  of  their  bodies  begotten. 

28.  Littleton  says,  if  lands  be  given  to  a  man  and  §26,7,8, 
his  wife,  and  to  the  heirs  of  the  body  of  the  man ;  in 

this  case  the  husband  has  an  estate  in  general  tail, 
and  the  wife  an  estate  for  life.  Also  if  lands  be  given 
to  the  husband  and  wife,  and  to  the  heirs  of  the  hus- 
band, which  he  shall  beget  on  the  body  of  his  wife ; 
in  this  case,  the  husband  has  an  estate  in  special  tail, 
and  the  wife  but  an  estate  for  life.  And  if  the  gift 
be  made  to  the  husband  and  wife,  and  to  the  heirs  of 
the  body  of  the  wife,  by  the  husband  begotten ;  there 
the  wife  has  an  estate  in  special  tail,  and  the  husband 
but  for  term  of  life.  But  if  lands  be  given  to  the 
husband  and  wife,  and  to  the  heirs  which  the  husband 
shall  beget  on  the  body  of  the  wife;  in  this  case,  both 
of  them  have  an  estate  tail ;  because  the  word  heirs  is 
not  limited  to  the  one,  more  than  to  the  other. 

29.  Lord  Coke  has  observed  on  this  passage,  that  ilnK.  26. «, 
the  word  heirs  is  7iomefi  operativumi  to  which  of  the"' 
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(Jonees  it  is  limited,  it  creates  an  estate  tail.  But  if 
it  incline  no  more  to  the  one  than  to  the  other,  then 
Ipoth  do  take:  and  therewith  accords  the  case  in 
3  Edw.  III.,  where  Roberius  dc  S.  dcdit  Johauni  de 
llipariis  et  MatildcE  iLvori  ejus,  ct  hctraiibiis  quos  idem 
Johanues  de  curpore  ipsiiis  Matilda  procrearet,  &c.; 
which  was  adjudged  to  be  an  estate  in  special  tail  in 
1  Inst. 219.0.  them  both;  because  the  estate  was  equally  tailed  to 
"•  ^-  the  heirs  of  the  baron,  as  to  the  heirs  of  the  wife. 

Distinction  be-       30.  lu  couformity  to  the  above  case,  it  has  been 
IhTbodyi^'and  loHg  cstabHshed,  that  where  a  limitation  is  made  to 
upon  or  on  the  ^he  hcirs  of  the  body  of  the  wife,  by  the  husband  to  be 
begotten,  the  wife  shall  take  an  estate  tail.     But  if 
the  words  are  to  the  heirs  upon  or  on  the  body  of  the 
wife  by  the  husband  to  be  begotten,  both  husband 
Cont.  Rem. 39.  and  wifc  take  an  estate  tail.     And  Mr.  Fearne  has 
observed,    that   however  light  or  frivolous   the   dis- 
tinction in  these  cases  between  the  w^ord  of,  and  the 
words  on  or  bij,  may  now  appear,  yet  it  having  origin- 
ally, upon  principles  now  obsolete,  obtained  ground  in 
judicial  decisions,  the  Courts  held  themselves  bound 
to  observe  it. 
Repps  V.  Bon-        3 1 .  Thus  whcrc  a  limitation  was  to  the  husband  and 
ham,Yeiv.i3i.  -^ife  for  tlicir  Hvcs,  remainder  to  the  first  and  other 
sons  of  the  body  of  the  wile,  remainder  to  the  heirs 
of  the  body  of  the  wife  by  the  husband  to  be  begotten; 
it  was  held  an  estate  tail  in  the  wife.     But  the  Court 
said,  if  it  had  been  to  the  heirs  which  the  husband 
'should  beget  on  the  body  of  the  wife,  it  would  have 
created  an  estate  tail  in  both;  for  which  was  cited 
19  Hen.  VI.  75.  a.,  giving  the  same  reason  as  Littleton 
does ;  because  the  word  heirs  was  indifferently  li- 
mited to  both, 
Dunn  V.  Giiiot,       32.  A  pcrsou,  iu  consideration  of  marriage,  cove- 
43i!™   ep.      wanted  to  stand  seised  to  the  use  of  himself  and  his 
wife  for  their  natural  lives,  and  the  life  of  the  longer 
.,  .    liver  of  them ;  remainder  to  the  use  of  the  heirs  on 
the  body  of  the  said  wife  by  the  said  husband  law- 
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fully  to  be  begotten  ;  and  for  default  of  such  issue,  to 
the  use  of  the  right  heirs  of  the  husband  for  ever.  A 
question  arose,  whether  this  limitation  raised  an  estate 
tail  solely  in  the  wife,  or  a  joint  estate  tail  in  the  hus- 
band and  wife.  Mr.  Justice  Ashurst  said,  the  question 
depended  on  positive  determinations,  rather  than  on 
reasonino-.  If  the  words  of  limitation  had  been — ■ 
"  the  heirs  of  the  body  of  the  wife  by  the  husband  to 
be  begotten,"  the  case  would  be  otherwise,  and  the 
wife  would  take  an  estate  tail ;  but  as  the  word  was  on 
and  not  of,  all  the  determinations  w^ere  the  other  way ; 
particularly  those  in  3  Edw.  III.  and  in  Styles;  and 
therefore  both  husband  and  w^ife  took  an  estate  tail. 
If  the  Court  was  at  liberty  to  go  into  the  intention  of 
the  parties,  he  should  have  been  inclined  to  have  read 
the  word  of  instead  of  on,  because  the  wife  ought  to 
be  considered  as  a  purchaser,  but  they  were  tied  /-i,,-^',! 
down  by  express  authorities.  Judgment  was  given 
accordingly. 

33.  An  estate  tail  may  be  created  by  a  limitation  to  Limitation  to 
the  heirs  of  the  body  of  A.,  provided  A.  be  dead  when  body  of  a! 
the  limitation  takes  effect ;  and  will  vest  in  the  person 
answering  the  description  of  such  special  heir.     And 

in  case  of  his  death  without  issue,  it  will  go  to  the 
person  who  would  be  entitled  to  such  estate,  if  it  had 
originally  vested  in  the  ancestor  of  the  first  taker. 

34.  This  doctrine  is  founded  on  the  authority  of  the  Mandeviii's 
following  case  in  17  Edw.  II.— -John  de  Mandevill,  S.^o"!! 
by  his  wife  Roberge,  had  issue  Robert  and  Maude. 

M.  de  Merwell  gave  certain  lands  to  Roberge,  and  to 
the  heirs  of  John  Mandevill  her  late  husband,  on  her 
begotten.      It  was  adjudged,  that  Roberge  had   an    •  ■ .. -^ 

estate  but  for  life,  and  the  fee  tail  vested  in  Robert  \\ 

(heirs  of  the  body  of  his  father  being  a  good  name  of 
purchase) ;    and   that   when   he  died   without  issue,  Southcot  v. 
Maude  the  daughter  was  tenant  in  tail,  as  heir  of  the  2  Mol'207. 
body  of  her  idii\\QX  per  formam  doni. 
.  35.   Mr.  Fearne  observes,  that  in  the  case  pf  a.uT^""* 
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limitation  to  the  heirs  male  of  the  body  of  A.,  the  de- 
volution, after  the  decease  and  failure  of  issue  male 
of  the  first  special  heir  of  A.  to  other  heirs,  equally 
falling  within  the  same  description,  has  been  styled  a 
descent  per  formam  doni.  But  this  sort  of  acquisition 
of,  or  succession  to,  an  estate  tail,  by  the  heirs  male 
of  the  body  of  A.,  in  a  collateral  line  between  them- 
selves, is  not  strictly  a  descent ;  nor  does  it  operate 
as  a  purchase.  It  is  not  strictly  or  completely  a 
descent,  because  the  estate  never  attached,  or  by 
possibility  could  attach,  in  the  ancestor,  or  be  derived 
from  or  through  him.  It  has  not  the  effect  of  a  pur- 
chase, because  the  estate  goes  in  the  same  course  of 
succession  as  it  would  have  done  under  a  descent, 
exclusive  of  persons  to  whom  it  would  have  gone,  if 
the  heirs  male  had  taken  absolutely  by  purchase. 
Idem,  112.  36.  In  a  subsequent  paragraph,  Mr.  Fearne  says — 

*'  It  seems  in  truth  of  a  compound  or  intermediate 
description,  betwixt  a  descent  and  purchase.  In 
point  of  acquisition,  it  has  the  quality  of  the  latter,  as 
not  being  derived  from  or  through  the  ancestor;  but 
in  regard  to  its  course  of  devolution,  it  is  referrible  to 
the  former,  as  pursuing  the  very  same  channel  of  trans- 
missive  succession.  It  is  a  sort  of  entail  which,  though 
it  first  attaches  in  the  special  heir,  according  to  the 
nature  of  the  description,  yet  terminates  not  in  him 
and  his  representatives,  of  the  species  denoted,  but 
continues  its  progress  through  the  whole  race  of  heirs 
described,  in  the  same  course  as  if  it  had  been  an 
estate  vested  in  the  ancestor,  descendible  from  him  to 
his  heirs  of  that  description." 
Usual  mode  of  37.  Thc  usual  mode  of  limiting  estates  tail  in  set- 
^.miting  esta  es  ^|gj^^gj-^|.g^   whcrc  an  cstatc  for  life  is  given  to    the 

ancestor,  is,  to  the  use  of  the  first  son  of  the  body  of 
the  said  A.  B.  by  the  said  C.  D.  (his  intended  wife), 
and  of  the  heirs  male  of  the  body  of  such  son  lawfully 
issuing ;  and  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  and  all  and  every  other  the  son  and  sons 
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of  the  body  of  the  said  A.  B.  by  the  said  C.  D.  law- 
fully begotten;  severally,  successively,  and  in  re- 
mainder, one  after  another,  as  they  and  every  of  them 
shall  be  in  priority  of  birth ;  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing  ;  the  elder  of 
such  sons,  and  the  heirs  male  of  his  body  issuing,  being 
always  preferred,  and  to  take,  before  the  younger  of 
the  same  sons,  and  the  heirs  male  of  his  and  their 
bodies  issuing :  and  for  default  of  such  issue,  (Sec. 

38.  In  a  modern  case,  there  was  a  limitation  in  a  o.venv  smyth 
feoftment  to  the  use  of  Nicholas  Smyth  for  life,  remain-  R.p.'syj!"'" 
der  to  the  use  of  the  first  son  of  the  body  of  N.  Smyth 
lawfully  issuing  ;  and  for  default  of  such  issue,  to  the 
use  and  behoof  of  the  second,  third,  fourth,  and  all  and 
every  other  son  and  sons  of  N.  Smyth  lawfully  issuing, 
severally  and  successively,  &c.  ;  and   of  the  several 
heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  respectively  issuing,  &c.     Upon  a  case 
sent  from   the  Court  of  Chancery  to  the   Court   of 
Common  Pleas,  respecting  the  estate  which  the  eldest 
son  of  N.  Smyth  took  under  his  limitation,  Lord  Chief 
Justice  Eyre  said — "  I  think  this  is  one  of  the  clearest 
cases  I  ever  saw  ;  there  is  a  demonstration  plain  on 
the  face  of  the  feoffment,  that  it  was  the  intent  of  the 
parties  that  an  estate  tail  should  be  limited  to  the 
eldest  son  of  N.  Smyth.     The  argument  on  the  part 
of  the  defendant  has  occasionally  shifted  ;  sometimes 
admitting  the  intent,  but  contending  that  the  words 
used  were  not  sufficient  to  effectuate  that  intent,  which 
I  thought  was  the  true  way  of  considering  the  ques- 
tion ;  and  sometimes  denyiixg-  the  intent  itself.     But  no 
man   can  read  this  deed  without  seeing  the  intent  I 
have  mentioned ;  though  by  some  strange  blunder,  the 
usual  words  are  omitted.     If,  indeed,  it  had  stopped 
at  the  limitation  to  the  first  son  of  Nicholas,  I  should 
have  airreed  with  the  counsel  for  the  defendant ;  for  it 
certainly  does  not  follow,  that  because  we  can  see  an 
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intent  on  the  fiice  of  a  deed,  therefore  that  the  words 
used  are  siifiicient  to  effectuate  that  intent.     But  the 
intent  here  does  not  rest  on  the  first  expressions ;  but  the 
other  part  of  the  deed  respecting  the  trusts  and  other 
limitations,  refers  to  an  estate  tail  in  the  first  son  of 
N.  Smyth.    The  intent  then  being  plain,  the  question 
is,  whether  we  can  find  sufficient  words.     I,  for  one, 
adhere  to  the  rule  which  forbids  the  raising  estates  by 
implication  in  deeds,  and  think  that  we  ought  not  to 
grant  the  same  indulgence  to  inaccuracy,  in  the  con- 
struction of  deeds,  as  we  do  in  wills.     But  here  it  is 
not  necessary  to  resort  to  implication,  or  to  inquire 
whether  the  same  latitude  is  to  be  allowed  to  convey- 
ances to  uses,  as  to  wills  ;  for  here  there  are  strict 
technical  words,  capable  of  being  applied  to  the  limita- 
tion of  the  first  son  of  the  body  of  N.  Smyth,  so  as  to 
give  him  an  estate  tail.     The  limitation  is  to  the  first 
son,  and  for  default  of  such  issue,  the  whole  line  of 
sons  is  taken  in,  without  any  particular  limitation  to 
them,   and  the  heirs  of  their  bodies  'Jiom'uiatim  ;  but  it 
is  to  the  several  heirs  male  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  respectively  issuing. 
Fortunately  it   is  not  said,  to  the  heirs  male  of  the 
body  and  bodies  of  such  second,  third,  and  other  sons, 
&c.     If  it  had  been  so,  it  could  not  perhaps  have  been 
got  over.     But  the  limitation  is  to  the  heirs  male  of 
Ante.  the  body  and  bodies  of  cverij  such  son.     Now  the  case 

of  Doe  V.  Martin  is  an  authority  to  warrant  the  appli- 
cation of  those  words  to  the  limitation  of  the  first  son 
of  N.  Smyth,  as  well  as  to  the  others.  But  this  case  is 
stronger  than  Doe  v.  Martin  ;  for  it  docs  not  even  re- 
quire the  assistance  of  punctuation.  Upon  the  whole, 
therefore,  it  is  clear  that  the  ])laintiff  took  an  estate 
tail  under  the  limitation  in  the  deed  to  the  first  son  of 
the  body  of  N.  Smyth."  The  other  judges  concurring 
in  this  opinion,  the  Court  certified  that  the  plaintiflT, 
who  vras  the  eldest  son  of  N.  Smyth,  took  an  estate 
tail  in  the  lands  in  question. 
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39.  With  respect  to  the  words  that  are  necessary  to  what  words 

„,.^         ,  n-  ir-  1  create  an  estate 

create  an  estate  lor  lire,  those  usually  niserted  lor  that  for  life. 
purpose,  in  deeds,  are,  *'  To  hold  to  the  said  A.  B. 
and  his  assigns,  for  and  during  the  term  of  his  natural 
life.  But  it  has  been  already  stated  that  if  lands  are 
conveyed  to  a  natural  person,  without  any  words  of  Ante,  c.  19. 
limitation  whatever,  he  will  take  an  estate  for  his  own 
life  ;  unless  the  grantor  be  only  tenant  in  tail,  or  tenant 
for  his  own  life,  in  which  cases  the  grantee  will  take 
an  estate  for  the  life  of  the  grantor  only. 

40.  Under  a  limitation  to  the  father  for  life,  remain-  Fitzherben  r. 
der  to  his  issue  male,  and  for  want  of  such  issue  to  the  4  Ves.  794. 
father  in  fee  ;  Lord  Bathurst  held  that  the  issue  only 

took  estates  for  life  :  in  conformity  to  the  opinion  of 
Mr.  Fazakerly  and  Mr.  Wilbraham,  to  whom  the  case 
had  been  previously  referred. 

41.  Estates  for  years  are  usually  created  in  deeds  what  words. 
by  the  words,  "To  hold  to  the  said  A.  B.  his  executors,  foryLrs"  of It^ 
administrators,  and  assigns,  from  the  day  of  the  date  ^^''"' 
hereof,  for  and  during,  and  unto  the  full  end  and  term 

of  twenty-one  years  thence  next  ensuing,  and  fully  to 
be  complete  and  ended."  But  any  other  words  show- 
ing the  intention  of  the  parties,  will  be  equally  effective. 

42.  The  technical  words  for  creating  an  estate  at  will  i-it.  §  68. 
are,  "To  hold  to  the  said  A.  B.  at  the  will  of  the  lessor." 

43.  With  respect  to  the  words  which  are  necessary  to  what  words 
create  an  estate  in  joint  tenancy,  it  has  been  already  JenancJ.^°'" 
stated,  that  where  lands  are  granted  to  two  or  more  ^'^- ^*^-'^' ^• 
persons,  except  husband  and  wife,  to  hold  to  them  and 

their  heirs,  or  for  the  term  of  their  lives,  or  for  the  term 
of  another's  life,  without  any  restrictive,  exclusive,  or 
explanatory  w^ords ;  all  the  persons  to  v/hom  lands  are 
so  given  take  as  joint  tenants. 

44.  A  man  conveyed  his  house  and  farm  to  trustees,  cierU  v.  cierk, 
upon  trust  that  his  sisters  might  inhabit  the  house,  ward"v. 
and  equally  divide  the  rents  and  profits  between  them  ;  ^.'Ld.^Raym. 
and  the  whole  to  the  survivor  of  them.    Resolved,  that  '*--• 

this  was   a  joint  tenancy;   for  although  the   words 

X  1 
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equally  to   be  divided,  sometimes  in  a  will  make  a 
tenancy  in  common,  yet  the  limitation  to  the  survivor 
will  oust  such  a  construction,  even  in  a  will, 
me,  §  10.  45.  In  the  case  of  Fitzherbert  v.  Heathcote,  a  limi- 

tation to  the  issue  male  was  held  to  create  a  joint 
tenancy  for  life. 

4G.  Where  the  words  of  a  settlement  were,  "  to  per- 
mit all  and  every  the  children  to  take  the  rents  to  them 
and  their  heirs  for  ever,"  they  took  as  joint  tenants. 
stratton  V.  47.  A  settlement  was  made  before  marriage,  in  trust 

Best,  2  Bro,  •       i       i         i  i  r  • 

Rep.  '^33.  to  permit  the  husband  to  take  the  rents  tor  nmety-nme 
years,  if  he  should  so  long-  live,  and  after  his  decease, 
to  permit  the  intended  wife  to  take  the  rents  for  her 
life,  for  her  jointure  ;  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  permit  and  suffer  all 
and  every  the  child  and  children  of  the  body  of  the 
husband,  by  the  wife,  to  take  the  rents  of  the  said 
premises,  to  them  and  their  heirs  for  ever,  in  such 
shares  and  proportions  as  the  husband  should  appoint ; 
and  for  want  thereof,  in  trust  to  permit  and  suffer  all 
and  every  such  child  and  children  to  receive  and  take 
the  rents  and  profits  of  the  said  premises,  to  them  and 
their  heirs  for  ever.  There  were  three  children  of  the 
marriage,  who  survived  their  father  and  mother,  and 
no  appointment  was  made.  The  question  was,  whether 
the  three  children  took  as  joint  tenants,  or  tenants  in 
common.  Lord  Thurlow  declared  that  according  to  the 
true  construction  of  the  settlement,  the  estates  com- 
prised therein  were  to  be  considered  as  settled  on  the 
children  of  the  marriage  in  joint  tenancy,  subject  to 
the  power  of  appointment,  which  was  never  executed. 
On  an  appeal  it  was  contended,  that  the  purpose  of 
the  settlement  was  to  make  a  provision  for  all  the  chil- 
dren of  the  marriage,  and  it  must  have  been  intended 
to  make  as  beneficial  a  provision  as  possible.  Under 
the  first  clause  they  would  take  as  tenants  in  common. 
The  intention  of  the  second  clause  was  to  regulate 
the  proportions,   not  to  turn  them  into  joint  tenants. 
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The  estate  was  first  given  in  shares  and  proportions ; 
then  the  father  was  to  regulate  their  shares  ;  then  the 
settlement  directed  how  the  rents  and  profits  were  to 
be  paid,  if  there  Vv^ere  no  appointment.  The  second 
clause  made  no  new  provision.  The  heirs  and  assigns 
of  the  husband  were  not  to  take  till  all  the  children  of 
the  marriage  were  dead  without  issue  ;  it  was  there- 
fore intended  that  the  children  of  a  child  who  should 
die  in  the  lifetime  of  the  husband,  or  his  wife,  should 
be  let  in  to  take  :  and  in  order  to  effectuate  this  pur- 
pose, the  children  must  take  as  tenants  in  common. 
One  word  in  the  settlement  implied  this  intent  very 
strongly  :  it  was  the  word  everi/,  which  implied  in  a 
degree  severalty ;  that  each  should  take  something 
to  him  and  his  heirs  for  ever ;  and  the  same  word 
being  repeated  in  the  second  clause,  v/here  it  was  un- 
necessary if  they  were  to  take  as  joint  tenants,  showed 
the  intention  to  be,  that  the  children  should  take  in 
severalty.  The  course  of  recent  determinations  was 
against  estates  in  joint  tenancy,  and  to  favour  tenancies 
in  common  :  and  the  Court  had  taken  hold  of  any 
words  it  could  for  that  purpose,  wherever  it  was 
possible  to  discern  an  intention  that  the  estates  should 
be  in  common,  and  not  in  joint  tenancy. 

On  the  other  side  it  was  said,  the  objection  taken 
from  the  word  everi/  was  of  no  avail ;  that  w^ord  was 
used  in  all  cases  where  joint  tenancies  were  raised. 
Supposing  the  words  giving  a  power  of  appointment 
had  even  been  express,  as  tenants  in  common,  and  not 
as  joint  tenants ,  that  would  not  have  affected  the  clause 
upon  which  the  question  turned  ;  for  the  former  clause 
never  operated,  the  father  having  made  no  appoint- 
ment. It  therefore  came  to  the  subsequent  clause ; 
*'  and  for  want  thereof,  to  permit  all  and  every  such 
child  and  children  to  take  the  rents,  Sec.  to  them  and 
their  heirs  for  ever;"  not  in  shares  and  proportions  ; 
not  equally  to  be  divided,  or  accompanied  by  any 
words  to  make  a  tenancy  in  common :  without  sucU 
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modification  the  words  e.v  vi  lermiiwrum  carried  a  joint 
tenancy,  which  was  the  old  estate  known  to  the  law. 
It  was  contended  that  the  intention  could  not  be  to 
make  them  joint  tenants,  because  a  child  might  have 
died,  leaving  a  child,  and  the  estate  might  have  sur- 
vived among  the  other  children :  but  it  might  equally 
be  contended,  that  if  a  child  died  before  he  could 
sever  the  jointure,  it  was  intended  he  should  not  take 
his  share  from  his  brothers  and  sisters. 

Lord  Thurlow  said,  that  whether  the  settlement  was 
to  be  considered  as  the  conveyance  of  a  legal  estate, 
or  a  deed  to  uses,  would  make  no  difterence  ;  and  that 
it  was  a  joint  tenancy. 

48.  Where  it  was  covenanted  in  marriage  articles 
to  lay  out  a  sum  of  money  in  the  purchase  of  lands, 
to  be  settled  on  the  husband  and  wife  for  their  lives, 
with  remainder  to  the  heirs  of  both  their  bodies  ;  and 
also,  that  certain  leaseholds  should  be  in  trust  for  the 
children  of  the  husband :  the  children  were  held  to 
take  the  leaseholds  as  joint  tenants. 

49.  Sir  Robert  Staples,  being  seised  in  fee  of  cer- 
tain lands,  and  possessed  of  others  under  leases  from 

Staples  V.  a  bishop,  for  terms  of  years,  renewable  on  payment 
4  Bro"'ari.  of  fiucs,  by  articlcs,  covenanted  in  consideration  of 
Ca.  i.ao.  marriage,  that  he,  his  heirs,  executors,  or  administra- 

tors, would  lay  out  2000/.  in  the  purchase  of  lands  of 
inheritance,  to  be  settled  to  the  use  of  Sir  Robert  for 
life,  with  remainder  to  his  intended  wife  for  life  ;  re- 
mainder to  the  use  of  their  heirs  of  both  their  bodies. 
And  it  was  also  thereby  covenanted,  that  the  leases 
for  years  whereof  Sir  Robert  was  then  possessed, 
should  be  in  trust  for  the  said  Sir  Robert  for  life,  and 
after  his  decease,  to  the  use  of  and  in  trust  for  the 
children  of  the  said  Sir  Robert  by  his  intended  wife. 
Sir  Robert  Staples  died,  leaving  three  sons  ;  and  a 
question  arose,  whether  they  took  the  leasehold  estates 
as  joint  tenants,  or  tenants  in  common.  The  Court 
of  Exchequer  of  Ireland  decreed,  that  they  took  as 
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tenants  in  common.  From  this  decree  there  was  an 
appeal  to  the  House  of  Lords  ;  the  appellants  insisting 
that  all  the  children  of  Sir  R.  Staples  were  clearly  joint 
tenants  of  the  leasehold  estate.  They  had  the  same  in- 
terest, accruing*  to  them  all  by  virtue  of  the  same  deed, 
and  vv'liich  vested  in  them  all  at  one  and  the  same  time, 
upon  the  death  of  Sir  R.  Staples.  There  was  nothing 
hard,  severe,  or  unreasonable  in  the  law  of  joint  tenancy, 
there  being  always  an  equal  chance  of  survivorship,  in 
all  the  joint  tenants.  And  wherever  that  equality  did 
not  subsist,  as  between  a  corporation  and  a  private 
person,  there  could  be  no  joint  tenancy.  If  any  of  the 
joint  tenants  had  a  bad  opinion  of  their  own  lives, 
they  might  sever"  the  joint  tenancy,  and  destroy  the 
right  of  survivorship,  by  a  deed,  granting  their  respec- 
tive shares  in  trust  for  themselves  ;  or  might  enter 
into  covenants  not  to  take  advantage  of  each  other  by 
survivorship.  But  if  the  joint  tenancy  was  not  severed, 
it  was  an  evidence  of  intention  in  the  party,  to  submit 
to  the  chance  of  survivorship  ;  or  of  that  supineness 
and  neslect,  to  which  the  law  affords  no  assistance. 

On  behalf  of  the  respondent  it  was  argued,  that 
marriage  articles  were  considered  by  the  courts  of 
equity  as  minutes  of  the  intent  of  the  several  parties, 
to  be  afterwards  carried  into  execution  by  a  formal 
settlement ;  the  intent,  however,  was  the  leading  and 
capital  rule  ;  that  in  the  ])resent  case  there  could  not 
be  the  least  doubt  of  the  intent  of  the  several  parties 
to  the  articles.  The  portions  thereby  created  for  the 
children,  were  clearly  meant  as  separate  and  distinct  in- 
terests in  each  child,  for  the  maintenance  of  each,  and 
of  the  children  he  or  she  might  have.  But  this  very 
natural  and  rational  intent  was  totally  overturned  by 
the  notion  of  a  joint  tenancy,  which  let  in  a  mischief 
never  dreamt  of  by  the  parties  ;  for  if  the  younger 
children  had  died  in  the  father's  lifetime,  leaving  ever 
so  many  children,  the  eldest  son,  being  heir  of  the 
lather,  and  taking  a  considerable  real  estate  as  such. 
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■svoiild,  by  the  mere  chance  of  survivorship,  have 
carried  off  the  whole  of  the  father's  real  and  personal 
estate  ;  and  the  families  of  the  yonng-er  brothers  would 
have  been  left  to  beggary.  That  joint  tenancy,  ori- 
ginally applicable  to  land-rights  only,  and  derived  from 
feudal  principles,  calculated  for  the  support  of  mili- 
tary tenures,  long  since  abolished,  Avasnow  constantly 
discountenanced  in  courts  of  law  and  equity.  Every 
parent,  in  providing  for  his  children,  whether  by  will, 
by  articles,  or  by  settlement,  was  naturally  supposed 
to  have  in  view,  not  only  his  own  immediate  children, 
but  their  posterity  also  ;  and  that  the  provision  he 
was  making  for  his  children,  was  such  as  might  enable 
them  to  marry,  and  provide  for  a  wife  and  their  issue. 
And  if  this  held  in  wills,  where  even  children  were  con- 
sidered as  volunteers ;  a  fortiori  must  it  do  so  in  marriage 
settlements,  under  which  they  were  considered  as  pur- 
chasers for  the  most  valuable  of  all  considerations. 

The  decree  was  reversed,  upon  the  principle  that 
the  children  took  as  joint  tenants. 

What  words  50.  Littlctou  says,  (§  298.)  if  lands  be  given  to  two, 

to  have  and  to  hold  them,  scilicet,  the  one  moiety  to 
the  one  and  to  his  heirs,  and  the  other  moiety  to  the 
other  and  to  his  heirs,  they  are  tenants  in  common. 
And  Lord  Coke  in  his  comment  says,  the  reason  is, 
because  they  have  several  freeholds,  and  an  occupa- 
tion j)ro  indiviso ;  for  the  habendum  severs  the  premises. 

Ante,  c.  20.      that  prima  fucic  ^Q^xw^d  to   be  joint,  for  an  express 
estate  controls  an  implied  one. 

Anon.  2  Vent.       5i_  X  pcrson  covcuanted  to  stand  seised  to  the  use 

365.  -^ 

of  A.  for  life,  and  after  to  two,  equally  to  be  divided, 
and  to  their  heirs  and  assigns  for  ever.  Lord  Keeper 
North  declared,  that  the  inheritance  was  in  common. 
He  said,  it  had  been  held,  that  where  the  words  were 
to  two,  equally  divided,  that  should  be  in  common; 
otherwise  if  the  words  were,  ec[ually  to  be  divided  : 
but  since  taken  to  be  all  one. 

52.  A  man  assio-ned  a  term  to  trustees,  in  trust  to 


create  a  tenanc 
in  common. 
1  r.  Wms.  1 
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permit  himself  to  receive  the  profits  thereof  durinsf  his  Hameii  v. 
hfe,  and  after  his  death,  m  trust  to  permit  his  two  cha.  i64. 
daughters  B.  and  C,  their  executors  and  administra- 
tors, to  receive  the  profits  during  the  residue  of  the 
term,  equally  to  be  divided  between  them ;  they 
paying  so  much  within  two  years  to  his  two  other 
daughters.  The  Master  of  the  Rolls  (Sir  J.  Trevor) 
held,  that  this  being  a  trust  of  a  personal  thing,  they 
Vere  tenants  in  common;  and  that  the  father's  in- 
tention appeared  so  in  the  consideration,  which  was 
to  make  several  and  distinct  provisions  for  his  two 
daughters ;  and  the  paying  of  the  sums  appointed  to 
their  two  sisters,  made  them  purchasers. 

53.  A  copyholder  in  fee  had  issue  four  sons,  and  Fishery. 

.  Wigg, 

two  daughters,  and  surrendered  his  copyhold  to  the  iprwms.  4i. 
use  of  his  wife  for  life,  and  after  her  death,  to  the  use  i  Ab.°Eqr2yi. 
of  his  three  younger  sons  and  two  daughters,  equally 
to  be  divided,  and  their  respective  heirs  and  assigns 
for  ever.  The  question  was,  whether  these  words 
made  a  tenancy  in  common,  or  whether  the  sons  and 
daughters  took  as  joint  tenants.  The  Judges  de- 
livered their  opinions  seriatim.  Gould,  Just. — The 
sons  and  daughters  take  as  tenants  in  common,  and 
not  as  joint  tenants.  In  the  construction  of  deeds 
this  rule  is  to  be  observed,  viz.  to  make  all  parts  of 
them  take  effect,  according  to  the  intent  of  the  parties, 
so  as  it  be  not  contrary  to  the  rules  of  law  ;  and  it  will 
not  be  inconsistent  with  any  rule  of  law,  to  construe 
this  a  tenancy  in  common  ;  the  words  upon  which  we 
are  to  judge,  being  not  words  of  limitation,  or  creation 
of  an  estate,  but  of  qualification  and  correction.  There 
are  no  precise  words  requisite  to  make  a  tenancy  in 
common;  the  words  equally  to  be  divided,  go  to  the 
quality  of  the  estate,  and  not  to  the  limitation  of  it. 
The  intention  of  the  surrenderor  was  to  make  provision 
for  his  younger  children  and  their  heirs ;  which  will 
not  take  effect,  if  it  be  a  joint  estate.  Surrenders  of 
copyhold  land  to  uses  shall  have  the  same  favoural)le  vide  Tit.  37. 
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construction  as  wills,  and  are  not  to  be  tied  up  to  the 
strict  rules  of  common  law,  but  expounded  according 
to  the  intention  of  the  party.  The  words  equally  di- 
vided, or  equally  to  be  divided,  make  a  tenancy  in 
common  in  a  will,  beyond  dispute ;  and  we  are  here 
in  the  case  of  an  use,  which  bears  the  like  construc- 
tion with  a  will.  Turton,  Just,  of  the  same  opinion, 
and  argued  much  to  the  same  eftect.  Ilolt,  Ch.  .Just. 
contra.  Copyhold  lands  do  not  differ  in  constructioj* 
of  law  from  freehold  lands ;  and  surrenders  of  copy- 
holds must  be  governed  by  the  same  rules  as  convey- 
ances at  common  law.  By  this  surrender  the  sons 
and  daughters  are  joint  tenants,  and  not  tenants  in 
common ;  for  the  words  equally  to  be  divided,  signify 
no  more  than  the  law  would  have  implied  without 
them ;  and  therefore  they  can  have  no  operation. 
1  Inst.  186.  a.  One  joint  tenant  can  only  forfeit  or 
dispose  of  his  own  part;  and  if  both  join  in  a  feoff- 
ment, and  one  die,  it  must  be  pleaded  as  the  feoffment 
of  both,  and  not  of  the  survivor  only.  The  true  dif- 
ference between  joint  tenants  and  tenants  in  common, 
is  put  in  Littleton,  §  292.  Joint  tenants  hold  by  one 
joint  title,  but  tenants  in  common  by  several  titles. 
In  our  case  the  title  is  joint,  and  all  claim  under  the 
same  conveyance.  The  word  equalhj  doth  not  alter 
the  manner  of  taking  the  profits,  there  being  no  dif- 
ference in  that  respect  between  joint  tenants  and 
tenants  in  common.  There  is  a  difference  between 
wills  and  conveyances  at  law,  and  words  in  the  one 
shall  have  a  different  construction  from  what  they 
would  have  in  the  other.  It  was  after  some  time  and 
debate  that  these  words  (equally  to  be  divided)  ob- 
tained to  make  a  tenancy  in  common ;  and  the  dou])t 
proceeded  from  hence,  (.«■//.)  because  they  did  not 
make  an  estate  a  tenancy  in  common  at  law;  for  if 
they  had,  there  could  then  have  been  no  doubt  upon 
a  will.  It  has  been  hitherto  the  constant  opinion, 
both  at  the  bar  and  at  the  bench,  that  those  words  will 


Title  XXXII.     Beed.     Ch.  xxi.  §  54.  315 

not  make  a  tenancy  in  common  in  a  deed.    Judgment 
was  given  that  it  was  a  tenancy  in  common. 

54.  George  Everinden,  by  deed  poll,  in  considera-  Rigdenv. 

.         Valier 

tion  of  natural  love  and  affection  to  his  wife  and  chil-  Mss.Rep. 

dren,  did  give,  grant,  and  confirm  to  his  two  daughters, 

all  the  rents  and  profits  of  two  tenements,  during  the 

life  of  his  wife,  equally  to  be  divided  between  them, 

paying  the  sum  of  bl.per  anmim  to  his  wife  ;  and  after 

the  decease  of  his  wife,  his  two  daughters,  to  share, 

hold,  and  enjoy  the  said  lands,  to  them  and  their  heirs 

for  ever,  equally  to  be  divided  between  them.     One 

of  the  daughters  died  leaving  children.     The  question 

was,  whether  the  tv/o  daughters  took  as  joint  tenants, 

or  tenants  in  common. 

Lord  Hardwicke. — "  I  have  considered  this  case  as 
well  as  I  could  ;  but  after  I  have  delivered  my  opinion, 
if  the  parties  are  not  satisfied,  I  will  put  it  into  some 
other  method  of  argument,  considering  the  nature  and 
nicety  of  the  question,  and  the  variety  of  dictums  in 
the  books.  It  is  settled  that  the  words  equally  to  be 
divided  do  in  a  will  make  a  tenancy  in  common  :  nay, 
without  the  word  divided,  if  it  be  only  said  equaUi/,  or 
share  and  share  alike.  But  it  was  objected,  that  in  a 
deed  it  must  be  taken  otherwise :  now  I  know  of  no 
solemn  determination  that  these  words  will  not  make 
a  tenancy  in  common,  even  in  a  deed.  The  principal 
case  in  which  the  learning  upon  this  question  has  been 
drawn  together,  is  Fisher  v.  Wigg.  It  was  said  indeed  Ante,  §  53. 
to  be  of  doubtful  authority ;  Lord  Chief  Justice  Holt, 
differing  from  tlie  other  two  Judges,  and  the  judgment 
said  to  be  reversed.  But  there  never  was  any  reversal, 
or  even  a  writ  of  error  brought ;  and  therefore  it  is  an 
authority  as  to  a  surrender  of  copyhold  lands.  In  that 
case  there  is  another  anonymous  one  cited,  2  Vent.  365. 
upon  a  covenant  to  stand  seised,  which  is  directly  in 
point  to  the  present,  though  I  can  find  no  trace  of  it 
in  the  Register's  book.  In  Lord  Raymond's  report, 
towards  the  end,  there  is  a  case  cited  of  Hamerton  v. 
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Clayton,  whereof  the  roll  cannot  be  found ;  and  in 
another,  of  Smith  v.  Johnson,  which  is  said  to  have 
arisen  upon  a  feoffment ;  which  last  Lord  Holt,  when 
observing  upon  the  authorities  urged  by  the  two 
Judges,  avoids  the  determination  in,  by  saying  it  never 
cnmc  to  a  final  judgment,  upon  account  of  the  death 
of  one  of  the  parties.  But  these  authorities  seem  ex- 
press to  support  the  opinion  of  the  Court  in  Fisher  v. 
Wigg  :  and  upon  the  best  consideration  I  can  give  the 
question,  I  am  inclined  to  think  that,  be  it  in  a  will 
or  deed,  these  words  will  make  a  tenancy  in  common ; 
and  to  say  otherwise  would  almost  in  every  instance 
contradict  the  intent  of  the  parties.  I  have  the 
greatest  reverence  for  the  opinion  of  Lord  Holt ;  but 
upon  weighing  the  arguments,  I  own  those  of  the  two 
Judges  appear  to  me  to  have  more  of  natural  reason, 
and  his  more  of  artificial  and  refined  learning.  Mr. 
Justice  Gould's  argument  is  an  extraordinary  good 
one,  and  not  answered  to  my  satisfaction.  It  is  true, 
that  case  was  upon  a  surrender,  and  those  who  argued 
to  construe  the  words  into  a  tenancy  in  common, 
compare  a  surrender  to  a  will.  Lord  Chief  Justice 
Holt  insisting  on  the  one  hand,  that  it  was  to  be  con- 
strued as  a  deed,  and  rightly  adds,  that  a  surrender  to 
uses  is  not  like  a  deed  to  uses  or  trusts ;  for  the  sur- 
renderor continues  seised  till  the  admittance  of  the 
surrenderee,  who  is  not  cestui  que  u.se  in  the  mean  time, 
but  when  admitted,  is  in  by  grant  of  the  lord,  and  the 
statute  of  uses  docs  not  extend  to  copyholds.  But,  if 
the  reasoning  of  the  other  Judges  be  right,  upon  a 
surrender,  it  is  much  stronger  and  less  liable  to  doubt 
than  upon  a  covenant  to  stand  seised,  which  is  the 
manner  the  conveyance  in  question  must  operate.  No 
livery  was  ever  made  upon  this  deed ;  it  was  to  take 
effect  after  the  deatli  of  the  grantor,  which,  in  a  con- 
veyance at  common  law,  would  be  making  an  estate 
of  freehold  to  commence  in  future.  It  is  made  in  con- 
sideration of  love  and  affection  to  his  wife  and  children, 
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and  so  cannot  be  g'ood  but  as  a  covenant  to  stand 
seised.  It  was  indeed  said,  that  this,  though  a  deed 
to  uses,  must  be  construed  as  a  conveyance  at  com- 
mon law,  since  otherwise  the  rules  of  construction 
will  be  confounded :  now,  it  is  true  in  general,  that 
the  construction  of  the  words  ought  to  be  so ;  but 
that  holds  rather  as  to  the  limitation  of  the  estate, 
than  to  the  modification  of  the  tenure,  or  manner  of 
holding;  as  whether  the  estate  given  be  a  joint  tenancy 
or  a  tenancy  in  common,  in  which  case  a  greater  la- 
titude may  be  allowed,  the  law  having  no  technical 
words  to  this  purpose,  as  it  has  to  the  creating  a  fee 
simple  or  fee  tail.  1  Inst.  190.  b.  '  If  a  verdict  finds 
that  a  man  has,  duas  partes  manerii  in  tres  pcu^tes  divisas, 
this  shall  not  be  intended  a  tenancy  in  common.  But 
if  it  be  in  tres  partes  dividendas,  then  it  seems  that  they 
are  tenants  in  common  by  the  intendment  of  the  ver- 
dict.' And  if  these  words  will  amount  to  a  tenancy 
in  common  in  a  verdict,  why  shall  not  they  do  the 
same  in  a  deed  to  uses ;  since  the  only  latitude  of  con- 
struction allowed  to  a  verdict,  beyond  an  averment  in 
a  court,  or  a  plea  in  bar,  is  matter  of  description  ? 
Thus  the  case  stands  upon  comparing  it  with  that 
of  Fisher  v.  Wigg,  and  the  different  opinions  of  the 
learned  Judges  who  debated  it. 

"  But  there  are  other  reasons  and  circumstances 
which  strengthen  the  construction  of  this  deed,  in  a 
court  of  equity.  Here  is  a  father  making  a  provision  for 
his  children ;  and  if  the  estate  given  be  construed  a  joint 
tenancy,  the  share  of  the  sister  so  dying  goes  to  the 
survivor,  in  prejudice  of  her  own  children. 

"  This  Court  has  taken  the  liberty  of  making  a  te- 
nancy in  common,  in  many  cases,  even  without  the 
words  equally  to  be  divided  :  as  when  mortgage  money 
has  been  lent  by  two  persons  in  equal  moieties,  and  the 
security  taken  to  them  and  their  heirs ;  the  Court  has 
held  no  joint  tenancy  to  be  intended  by  that  convey- 
ance.   Indeed  in  purchases  where  the  money  has  been 
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^idvaiiced  in  like  ]n-oportions,  it  has  been  said  to  be 
otherwise  ;  but  when  one  advances  more  than  the 
other,  the  Court  has  always  held  it  a  tenancy  in  com- 
mon, upon  the  ground  of  intention;  ever  inclining* 
much  against  joint  tenancy  and  survivorship.  The 
lather  has  put  his  own  construction  on  this  deed.  I 
am  therefore  of  opinion  for  the  plaintiff,  upon  the 
authority  of  Fisher  v.  Wigg- ;  strengthened  by  the 
special  circumstances  of  this  case.  But  as  the  books 
are  a  good  deal  unsettled  upon  the  general  point,  if 
the  defendant  is  not  satisfied,  I  will  send  it  to  be  ar- 
gued before  the  Lord  Chief  Baron  and  Mr.  Justice 
Burnet,  at  their  chambers,  who  may  certify  their 
opinions  to  me :  for  the  estate  being  of  small  value, 
the  expense  of  making  a  case  for  the  Court  of  Kings 
Bench  would  be  too  heavy  on  the  parties." 

N.  B. — Mr.  Attorney  General,  the  defendant's 
counsel,  declaring  himself  satisfied  with  the  opinion 
of  the  Court,  the  decree  was  accordingly. 

Goodtitiev.  55.  John  Curl,  by  indentures  of  lease  and  release, 

?was!R.34i.  ^'o^'^veyed  the  lands  in  question  to  trustees,  to  the  use 
of  himself  and  his  wife  for  their  lives,  remainder  to 
the  use  of  all  and  every  the  children  of  John  Curl, 
and  their  heirs,  equally  to  be  divided  amongst  them. 
The  question  was,  whether  they  took  as  joint  tenants 
or  tenants  in  common.  Lord  Chief  Justice  Lee  de- 
livered the  unanimous  opinion  of  the  whole  Court, 
that  this  being  a  deed  of  uses,  must  be  construed  ac- 
cording to  the  intent  of  the  parties,  which  most  plainly 
was,  that  the  children  should  take  in  common.     And 

Ante,  §  5.3.  they  rclicd  upon  the  case  of  Fisher  v.  Wigg,  where  the 
same  point  Vvas  determined  in  the  case  of  a  copyhold, 
which  the  Chief  Justice  said  was  never  reversed,  not- 
withstanding what  is  said  in  1  Ab.   Eq.  291.     The 

Ante,  ^  54.  Court  also  cited  the  case  of  Rigden  v.  Vallier  ;  and 
gave  judgment   that   the   words   equally   to    be    di- 

'  vided,   in  a  deed  of  uses,  created  a  tenancy  in  com- 

mon. 
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56.  In  a  modern  case  Lord  Mansfield  said,  the  opi-  Cowp.  r.  cgo. 
nion  of  the  two  Judges  in  Fisher  v.  Wig-g,  who  differ- 
ed from  Lord  Holt,  appeared  to  be  the  better  one ; 

more  liberal  and  better  founded  in  law.  And  Mr. 
Justice  Aston  observed,  that  the  words  equally  to 
be  divided,  had  been  determined  to  create  a  tenancy 
in  common  in  a  deed. 

57.  It  has  been  stated,  that  in  several  cases  where  Tit.  18.  c,  i. 
two  or  more  persons  make  a  joint  purchase,  they  shall 

be  considered  in  equity  as  tenants  in  common  ;  though 
the  words  equally  to  be  divided  be  not  inserted  in  the 
conveyance. 

58.  The  usual  manner  of  creating  a  tenancy  in 
common,  is  to  limit  the  estate  to  two  or  more  persons, 
equally  to  be  divided  among  them  ;  they  to  take  as 
tenants  in  common,  and  not  as  joint  tenants. 

59.  Where  lands  are  given,  in  undivided  shares,  to  what  words 

*-  _  create  cross 

two  or  more  persons,  for  particular  estates ;  so  as  that  remainders. 
upon  the  determination  of  the  particular  estates  in 
any  of  those  shares,  they  remain  over  to  the  other 
grantees>;and  the  remainder-man  or  reversioner  is  not 
let  in  till  the  determination  of  all  the  particular  es- 
tates ;  there  the  grantees  take  their  original  shares  as 
tenants  in  common,  and  the  remainders  limited  among 
them,  on  the  failure  of  the  particular  estates,  are  called 
cross  remainders.  But  no  technical  words  are  neces- 
sary to  create  such  remainders,  for  any  expressions 
which  sufficiently  indicate  the  intention  of  the  parties, 
will  have  that  effect. 

60.  It  is  however  a  fundamental  rule  of  law,  that  i  saund.  iss. 
cross  remainders  cannot  be  implied  in  a  deed.     And  "'  *' 

Mr.  Serjeant  Williams  observes,  that  the  reason  of 
this  rule  is  to  be  founded  in  1  Roll  Ab.  837.  R.  pi.  2.,  Neveiiv. 
wdiere  it  is  said,  that  if  a  man  makes  a  feoffment  in 
fee,  to  the  use  of  J.  S.  and  J.  D.,  and  the  heirs  male  of 
their  bodies ;  and  for  default  of  such  issue  of  either 
of  them,  to  the  use  of  the  survivor  of  them,  having 
issue  male,  and  to  the  issue  male  of  such  issue  male  ; 
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and  for  default  of  issue  male  of  their  bodies,  the  re- 
mainder to  another :  by  this  gift  J.  S.  and  J.  D.  have 
several  inheritances :  and  no  cross  remainder  in  tail  is 
raised  by  the  words  after,  for  want  of  the  word  heirs ; 
for  though  it  be  by  way  of  use,  yet  an  estate  tail  can- 
not be  raised  without  the  word  heirs. 
Coiev.  61.  In  ejectment  upon  a  long  special  verdict,  the 

1  VelKT'4      following  point  was  resolved  by  the  Court,  and  de- 
clared by  Lord  Hale  as  the  opinion  of  himself,  and 
the  rest  of  the  Judges : — That  where  one   covenants 
to  stand  seised  to  the  use  of  A.  and  B.  and  the  heirs 
of  their  bodies,  of  part  of  his  land,  and  if  they  die 
witliout  issue  of  their  bodies,  then  to  remain,  &c. ; 
and  of  another  part  of  his  land,  to  the  use  of  C,  D., 
and  E.,  and  the  heirs  of  their  bodies,  and  if  they  die 
without  issue   of  their  bodies,  then  to  remain,   <Scc. 
That  here,  there  are  no  cross  remainders  created  by 
implication  ;   for  there  never  shall  be  such  remainders 
upon  the  construction  of  a  deed,  though  sometimes 
there  are  in  the  case  of  a  will. 
Doev.Dorveii,      62.  A.  upou  the  marriage  of  his  son  B.,  who  had 
w^^erm   ep.     ^^^^^  children  then  living,  conveyed  lands  by  deed  to 
trustees,  to  the  use  of  himself  for  life,  remainder  to  B. 
for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  use  of  such  child  or  chil- 
dren of  B.,  and  in  such  shares,  &c.  as  B.  should  ap- 
point ;   and  in  default  of  appointment,   to  the  use  of 
all  and  every  the  children  of  B.,  and  the  heirs  of  their 
several  and  respective  bodies,  as  tenants  in  common; 
but  if  only  one  child,  to  the  use  of  such  only  child, 
and  the  heirs  of  his  or  her  body ;  and  in  default  of  all 
such  issue,  to  the  right  heirs  of  A.  for  ever.     B.  had 
other   children,   and   died  without  having   made    an 
appointment.     It  was  held,  tliat  B.'s  children  took 
vested  interests  as  tenants  in  tail,  notwithstanding  the 
power  of  appointment ;   and  that  there  were  no  cross 
remainders  between  them,  but  on  the  death  of  each 
child  without  issue,  his  share  fell  into  the  reversion. 
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63.  By  a  settlement  made  previous  to  marriage,  Doev.worsiey, 
lands  were  limited  to  the  use  of  all  and  every  the  ^  ""''^  '*^^' 
daughter  and  daughters  of  the  marriage^  share  and 
share  alike,  equally  to  be  divided  between  them,  and 
of  the  heirs  of  the  body  and  bodies  of  all  and  every 
such  daughter  and  daughters  lawfully  issuing;  and 
for  default  of  such  issue,  to  the  use  of  the  right  heirs 
of  the  husband.  A  question  arose  upon  this  settle- 
ment, whether  there  were  cross  remainders  between 
the  daughters  and  their  issue. 

Lord  Kenyon  said,  this  was  the  case  of  a  deed,  in 
which  by  the  practice  of  centuries  no  such  implica- 
tion could  be  raised.  And  it  would  be  of  most  dan- 
gerous consequence  to  have  this  point  disputed,  upon 
which  so  many  titles  must  depend.  It  was  probably 
intended,  that  no  part  of  the  settled  estate  should  go 
over,  as  long  as  there  was  any  issue  of  the  marriage 
remaining;  but  the  parties  had  not  said  so.  There 
were  certain  words  used  to  express  such  an  intention 
in  deeds,  which  were  well  known;  those  had  not 
been  adopted  in  the  present  case,  but  the  framers  of 
the  settlement  had  left  that  intention  to  be  implied 
from  other  words,  which  could  not  be  done.  He  would 
not  go  through  all  the  cases,  because  they  were  col- 
lected with  great  ability  by  Mr.  Serjeant  Williams,  in 
a  note,  in  his  edition  of  Saunders'  Reports,  to  which  Voi.  i.  les.  a. 
he  referred.  They  established  the  proposition  he  had  "'  ' 
before  laid  down,  in  respect  to  the  construction  of 
deeds,  which  never  had  or  could  be  suffered  to  be 
doubted,  without  affecting  an  infinite  proportion  of 
the  property  of  the  kingdom,  and  removing  land- 
marks. 

Mr.  Justice  Lawrence  observed,  that  in  order  to 
raise  cross  remainders  in  a  deed  between  the  issue  of 
the  first  takers,  there  must  be  a  limitation  to  the  heirs 
of  the  body,  which  was  not  necessary  in  a  will.  And 
Mr.  Justice  Le  Blanc  remarked,  that  it  was  not  suffi- 
cient in  a  deed,  that  one  may  collect  such  an  intention 
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of  the  parties  from  the  words  ;   but  cross  remainders 
must  be  expressly  limited,  by  proper  words  of  con- 
veyance.    It  was  resolved,  that  no  cross  remainders 
were  created  in  this  case. 
Doev.  64.  The  limitations  in  a  deed  were,  to  the  use  of 

5  Term  R.  427.  such  child  or  childrcu  as  Mary  Abell  should  there- 
after have,  as  tenants  in  common  (if  more  than  one), 
MeyrickT.       and  tlic  hcirs  of  their  several  bodies  issuing.     "And 
2  B.  &  a!  810.  in  case  any  such  child  or  children  should  die  without 
issue  of  his,  her,  or  their  body  or  bodies  issuing,  then 
the  part  or  parts  of  him,  her,  or  them  so  dying  with- 
out issue,  should  be  and  remain  to  the  use  of  the  sur- 
viving child  or  children  of  the  said  Mary  Abell,  and 
the  heirs  of  his,  her,  or  their  respective  bodies  issuing, 
and  so  toties  quoties,  as  any  of  the  said  children  should 
die  without  issue,  till  there  should  be  only  one  child 
left ;  and  in  case  all  the  said  children  should  die  with- 
out issue,  or  if  the  said  Mary  Abell  should  have  no 
issue  of  her  body,  then  to  Robert  Abell,  his  heirs  and 
assigns  for  ever." 

The  question  was,   whether  there  were  cross  re- 
mainders between  the  children  of  Mary  Abell. 

Lord  Kenyon  said,  this  case  did  not  involve  any 
question  respecting  the  raising  of  limitations  by  im- 
plication, because  the  deed  on  which  the  question 
arose,  contained  express  limitations  by  way  of  cross 
remainders,  not  indeed  in  the  formal  language  used  by 
conveyancers,  but  in  terms  sufficiently  denoting  the 
intention  of  the  parties  to  the  deed,  that  there  should 
be  cross  remainders,  as  to  some  of  the  children. 
Therefore,  all  the  cases  which  were  cited  to  show  that 
cross  remainders  in  a  deed  could  not  be  raised  by  im- 
plication, might  fairly  be  laid  out  of  the  case;  because 
this  case,  when  considered,  did  not  resolve  itself  into 
any  question  of  that  kind.  No  technical  precise  form 
of  words  was  necessary  to  create  cross  remainders ; 
it  was  sufficient  to  say,  that  there  should  be  cross  re- 
mainders ;  though  in  the  verboseness  of  conveyancers, 
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an  abundance  of  words  was  generally  introduced  in 
deeds  for  this  purpose.  Here  the  single  question  arose 
on  the  meaning  of  the  word,  surviving,  which  indeed 
was  the  only  word  that  distressed  the  case.  But 
taking  the  whole  context  together,  he  did  not  think 
that  that  word  rendered  the  case  doubtful.  The 
fair  construction  of  that  word,  standing  in  the  con- 
text, was,  that  on  the  death  of  one  child  without  issue, 
that  portion  should  go  to  the  surviving  line  of  heirs, 
and  not  entirely  to  one  child  surviving.  It  must  go 
to  the  surviving  children  in  their  own  persons,  if  liv- 
ing ;  or  if  dead,  to  their  issues.  And  in  putting  this 
construction,  he  did  not  think  the  Court  proceeded 
on  conjecture  merely,  for  the  conclusion  of  this  sen- 
tence was — "  and  in  case  all  the  said  children  should 
die  without  issue,"  then  the  remainder  is  limited  to 
R.  Abell  in  fee.  The  Court  could  not  give  effect  to 
the  word  all,  without  determining  that  there  must  be 
cross  remainders,  not  only  as  long  as  the  individual 
children,  but  as  long  as  the  several  lines  of  those  chil- 
dren, existed.  The  whole  context  required  this  con- 
struction, and  the  last  clause  could  not  be  satisfied 
with  any  other. 

Judgment  was  given,  that  the  deed  created  cross 
remainders  between  the  children  of  Mary  Abell ;  and 
that  on  the  death  of  one  without  issue,  his  share  vested 
in  a  surviving  child,  and  the  heir  of  one  deceased,  as 
tenants  in  common. 

65.  In  the  case  of  marriaoe  articles,  the  construe-  Cases  of  mar- 
tion  is  founded  on  the  apparent  mtent  oi  the  parties.  Ants,  c.  ly, 
however  untechnically  expressed ;    and   is  therefore 
more  liberal  than  in  the  case  of  deeds. 

QQ.  By  articles  entered  into  previous  to  a  marriage,  Twisdenv. 
the  intended  husband  covenanted  to  transfer  stock  to  eS.  ^' 
trustees,  to  be  laid  out  in  the  purchase  of  land,  which 
was  to  be  settled  to  the  use  of  the  husband  and  wife 
for  their  lives ;  and  after  the  death  of  the  survivor,  to 
the  use  of  all  the  children,  male  and  female,  of  their 

Y  2 
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bodies,  equally,  as  tenants  in  common,  and  their 
respective  issue  :  and  for  default  of  such  children  and 
their  issue,  to  the  use  of  the  heirs  and  assigns  of  the 
survivor  of  the  husband  and  wife. 

Lord  Camden  said,  he  was  clear  there  could  not  be 
cross  remainders  by  implication  in  a  deed ;  that  this 
was  not  the  case  of  a  settlement  completed,  but  of 
articles  executory :  by  the  first  part  of  the  articles, 
which  considered  the  fund  as  money,  nothing  was  to 
go  over  till  the  children  were  dead  without  issue; 
this  would  assist  him  in  construing  the  limitations  of 
the  land.  As  the  survivor  of  the  husband  and  wife 
was  to  take  nothing  in  the  money,  till  all  the  children 
were  dead  without  issue,  so  they  should  not  take  any 
interest  in  the  reversion  of  the  land,  but  in  the  same 
way.  Decreed  that  there  were  cross  remainders. 
Duke  of  (37,  By  articles  of  agreement  made  between  Charles 

Richmond's  "^  ■%^ir•^1•  rt       i       r*  y^      i 

case, Collect.  Dukc  of  Richmoud  and  William  Earl  of  Cadogan,  pre- 
■n?/*^  "'  vious  to  the  marriage  of  Lord  March  the  Duke  of 
Richmond's  eldest  son,  with  Lord  Cadogan's  daughter. 
Lord  Cadogan  covenanted  to  lay  out  00,000/.  in  the 
purchase  of  lands,  to  be  settled  on  Lord  March  and 
his  intended  wife  for  their  lives,  remainder  to  the 
children  of  the  marriage,  except  an  eldest  son,  as  the 
father  and  mother  should  appoint;  and  for  want  of 
appointment,  to  all  the  children,  except  an  eldest 
son,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  the  several  and  respective  heirs  of 
their  respective  bodies  issuing ;  and  for  want  of  such 
issue,  to  the  use  and  behoof  of  such  eldest  son  in  tail, 
remainder  to  Lord  Cadogan  in  fee.  Lord  March,  who 
was  afterwards  Duke  of  Richmond,  had  issue  by  this 
marriage  an  eldest  son,  and  six  younger  children ;  no 
appointment  was  made.  By  a  private  act  of  parlia- 
ment the  lands  purchased  with  the  G0,000/.  were 
vested  in  the  eldest  son,  upon  his  securing  the  por- 
tions of  the  younger  children :    one  of  the  younger 
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children  died  under  age ;  and  a  question  arose  whether 
her  portion  became  vested  in  the  surviving  younger 
children,  or  went  to  the  eldest  son. 

Lord  Apsley  said,  the  words  of  the  articles  im- 
ported, that  cross  remainders  should  be  limited  to  the 
younger  children ;  it  being  perfectly  plain  that  the 
eldest  son  was  never  intended  to  take  any  share  of 
the  60,000/.  so  long  as  there  remained  a  younger 
child  in  being,  to  take  :  for  if  there  had  been  one 
younger  child  only,  that  child  must  have  taken  the 
whole.     And  decreed  accordingly. 
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Rule  in  Shelley  s  Case. 


1,  Orifjin   and  Nature  of  the 

Ride. 

2.  How  mediate  Limitations  are 

vested. 

13.  Of  joint  and  several  Limita- 
tions. 

19.  Both  Estates  must  be  by  the 
same  Instrument. 

2.'}.  And  be  of  the  same  Nature. 

28.  The  Rule  not  extended  to  the 
words  Son,  Child,  Sfc. 


29.  Nor  to  the  word  Heir,  in  the 
Singular  Number. 

32.  Nor  to  Marriage  Articles. 

49.  Settlements  in  pursuance  of 
Articles  rectified, 

64.  Except  there  are  Purchasers. 

56.  The  Ride  not  formerly  ap- 
plied to  Terms  for  Years. 

60.  But  is  noiv  applied. 

63.  IJyiless  a  contrary  Intention 
appear. 


Section   1. 

Where  an  estate  was  conveyed  to  A.  for  life,  with  a  Origin  and 
remainder  to  the  heirs,  or  heirs  of  the  body  of  A.;  if  rule. 
the  construction  had  been  according  to  the  strict 
meaning  of  the  words,  A.  would  have  only  taken  an 
estate  for  life,  and  the  words  heirs  or  heirs  of  the  body 
of  A.  would  have  been  considered  as  words  of  pur- 
chase, giving  a  contingent  remainder  to  the  heirs  or 
heirs  of  the  body  of  A.  But  it  was  found  that  this 
would  be  attended  with  several  inconveniences.  For, 
I.  The  Lord  of  the  fee  would  have  been  defrauded  of 
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the  wardship  and  marriage  of  the  heir,  who  would 
take  as  a  purchaser,  without  claiming  any  thing  from 
his  ancestor  by  hereditary  succession,  ii.  The  re- 
mainder to  the  heirs  or  heirs  of  the  body  of  A.,  being 
contingent,  till  the  death  of  the  ancestor,  the  inheri- 
tance would  be  in  abeyance  :  and  it  has  been  observed, 
that  this  was  never  allowed  but  in  cases  of  absolute 
necessity,  in.  If  the  remainder  were  construed  to 
be  contingent,  no  alienation  of  the  inheritance  could 
take  place  during  the  life  of  the  ancestor. 

2.  To  remedy  this,  it  appears  to  have  been  very 
early  established,  as  a  rule  of  law,  that  '*  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  immediately  or  mediately,  to 
his  heirs,  in  fee  or  in  tail ;  that  always  in  such  cases, 
the  heirs  are  words  of  limitation  of  the  estate,  and  not 
words  of  purchase."  From  which  it  follows,  that  such 
remainder  is  immediately  executed,  in  possession,  in 
the  ancestor  so  taking  the  freehold,  and  is  not  con- 
tingent. 

3.  The  case  from  which  this  rule  took  its  name, 
and  in  which  it  was  finally  established,  was  thus. 
E.  Shelley  being  tenant  in  tail,  suffered  a  recovery, 
and  declared  the  uses  of  it  to  himself  for  life,  without 
impeachment  of  waste,  remainder  to  a  trustee  for 
twenty-four  years,  remainder  to  the  heirs  male  of  the 
body  of  E.  Shelley,  and  the  heirs  male  of  the  body 
of  such  heirs  male,  remainder  over.  It  was  resolved 
by  the  Chancellor,  and  all  the  Judges  of  England, 
except  one,  that  the  words  heirs  male  of  the  body  of 
E.  Shelley,  should  be  construed  to  operate  as  words 
of  limitation,  and  not  as  words  of  purchase ;  therefore 
that  E.  Shelley  took  an  estate  tail. 

4.  In  this  case  it  was  said  arguendo,  that  "  if  it 
should  be  admitted,  that  in  regard  of  the  said  sub- 
sequent words  (heirs  male  of  the  body  of  such  heirs 
male)  the  right  heirs  male  should  have  by  purchase. 
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to  them  and  the  heirs  male  of  their  bodies,  then  a 
violence  would  be  offered,  as  well  to  the  words,  as  to 
the  meaning-  of  the  party ;  for  if  the  heir  male  of  the 
body  of  Edward  Shelley  should  take  as  a  purchaser, 
then  all  the  other  issue  male  of  the  body  of  Edward 
Shelley  would  be  excluded  to  take  any  thing  by  the 
limitation ;  and  it  would  be  against  the  express  limi- 
tation of  the  party.  For  the  limitation  was  to  the  use 
of  the  heirs  male  of  the  body  of  Edward  Shelley,  and 
of  the  heirs  male  of  their  bodies  begotten ;  and  for 
default  of  such  issue,  to  divers  persons  in  remainder. 
So  if  Richard  Shelley,  being  the  heir  male  of  the  body 
of  Edward  Shelley  at  the  time  of  his  death,  should 
take  by  purchase,  then  the  heirs  male  of  the  body  of 
Richard  Shelley  only  would  be  inheritable,  and  no 
other  of  the  sons  of  Edward  Shelley,  nor  their  heirs 
male;  and  consequently  if  Richard  Shelley  should 
die  without  issue  male,  the  land  would  remain  over 
to  strangers,  and  all  the  other  sons  of  Edward  Shelley, 
which  he  then  had,  and  might  afterwards  have,  and 
their  issues,  would  be  utterly  disinherited,  because 
the  words  were  in  the  plural  number,  heirs  male  of 
the  body  of  Edward  Shelley  :  the  former  construction 
would  be  against  the  very  letter  of  the  indentures, 
for  by  that  means  the  plural  number  would  be  re- 
duced to  the  singular  number,  that  is  to  say,  to  one 
heir  male  of  the  body  of  Edward  Shelley  only :  and 
forasmuch  as  the  first  words,  viz.  heirs  male  of  the 
body  of  Edward  Shelley,  include  the  subsequent 
words,  viz.  the  heirs  male  of  their  bodies ;  for  every 
heir  male  begotten  of  the  body  of  the  heir  male  of 
Edward  Shelley,  was,  in  construction  of  law,  an  heir 
male  of  the  body  of  Edward  Shelley  himself:  for  this  vide  Moms  v. 
reason  the  subsequent  words  were  words  declaratory,  J^j^^^^.Tit.  33. 
and  did  not  restrain  the  former  words. 

5.  It  appears  from  this  passage,  that  besides  ^the 
feudal  reasons  generally  given  for  this  rule,  another 
existed;  namely,   that  it  was  adopted  as  a  rule  of 
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construction,  for  the  purpose  of  carrying  into  effect 
the  general  intent  of  the  parties  :  and  therefore  that  it 

Harg.  Tracts,  ig  mcrelv  what  Sir  W.  Blackstone  calls  a  rule  of  in- 
terpretation  or  evidence,  to  ascertain  the  intention 
of  the  parties ;  by  annexing  particular  ideas  of  pro- 
perty to  particular  modes  of  expression ;  not  a  rule  of 
law,  of  an  essential,  permanent,  and  substantial  kind, 
which  cannot  be  transgressed  by  intention. 

Ab.  vol.  2.  6.  Serjeant  Roll  has  attempted   a  distinction  re- 

specting this  rule,  by  saying,  that  where  the  freehold 
is  so  limited  to  the  ancestor,  and  a  mediate  remainder 
to  his  right  heirs,  that  all  the  intermediate  estates, 
between  that  and  the  limitation  to  his  heirs,  as  well 
as  his  own  estate,  may  determine  during  his  life ;  in 
that  case  the  limitation  to  his  heirs  is  in  abeyance  , 

Cont.  Rem.  33.  bccause  lic  Can  have  no  heir  to  take  the  remainder. 
But  Mr.  Fearne  has  controverted  this  distinction,  and 
shown  that  the  possibility  of  the  freehold's  deter- 
mining in  the  lifetime  of  the  ancestor  who  takes  it, 

Curtis  V.  does  not  prevent  the  subsequent  limitation  to  his  heir 

I'jVes.  89.       from  attaching  in  himself. 

7.  It  is  immaterial  with  respect  to  this  rule  whether 
the  ancestor  takes  an  estate  of  freehold  by  an  express 
limitation,  or  by  an  implication  arising  from  the  deed 
in  which  the  estate  is  limited  to  his  heirs,  or  the  heirs 
of  his  body.  In  either  case  the  rule  is  applied,  and 
the  subsequent  limitation  vests  in  himself. 

Tit.  11.  c.  4.  8.  Thus,  in  the  case  of  Pybus  v.  Mitford,  it  was  de- 
termined that  the  covenantor  took  an  estate  for  his  own 
life,  by  implication ;  and  that  the  subsequent  limita- 
tion to  his  heirs  male  was  executed  in  him,  and  united 
to  the  estate  for  life  ;  so  that  he  became  tenant  in  tail. 

1  Inst.  31:/. ;-.  9.  The  rule  expressly  requires,  that  the  particular 
estate  should  be  a  freehold.  Therefore  where  the 
ancestor  takes  only  an  estate  for  years,  another  per- 
son being  the  grantor,  a  remainder  to  his  heirs,  or 
the  heirs  of  his  body,  will  not  vest  in  himself,  but  in 
such  heirs,  by  purchabc. 
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10.  A  settlement  was  made  upon  a  marriage  by  a  Tippin's  case, 
third  person,  to  the  use  oi  the  husband  lor  nmety-nme  359. 
years,  remainder  to  trustees  during   the  life  of  the 
husband,  to  support  contingent  remainders,  remainder 

to  the  wife  for  life,  remainder  to  the  first  and  other 
sons  of  the  marriage,  remainder  to  the  heirs  of  the  body 
of  the  husband,  remainder  to  the  right  heirs  of  the 
husband.  It  was  admitted  that  the  remainder  in  fee 
to  the  husband  was  contingent,  because  he  only  took 
the  particular  estate  for  years  ;  and  the  estate  did  not 
originally  move  from  him ;  for  if  it  had,  the  remain- 
der limited  to  his  right  heirs  would  have  been  the  old 
reversion. 

1 1 .  Where  the  subsequent  limitation  is  immediate, 
it  becomes  executed  in  the  ancestor,  forming,  by  its 
union  with  his  particular  freehold,  one  estate  of  in- 
heritance in  possession.     But  where  such  limitation  isFeame,  Cont. 

*■  1  •        1  Rem.  37,  8. 

mediate,  it  is  then  a  remainder  vested  m  the  ancestor, 
who  takes   the  freehold,  not  to  be  executed  in  pos- 
session till  the  determination  of  the  preceding  mesne 
estates.     But  an  intervening  limitation  for  years  will  Bates  v. Bates, 
not  prevent  the  subsequent  limitation  from  being  im-  326. '  ^^'"' 
mediately  vested. 

12.  Where  the  limitations  intervening  between  the  Feame,  id.  42. 
first  estate  for  life,  and  the  limitations  to  the  heirs  of  i^tTiTc?!!* 
the  body  are  contingent,   the  estate  for  life  is  not 
merged ;    because  the  intervening  limitations  would 

be  thereby  destroyed  ;    but  the  two  limitations  are  Meredith  v. 
united,  and  executed  in  the  ancestor,  only  till  such  ^^'''^' 
time  as  the  intervening  limitations  become  vested ;  and 
then  they  open  and  become  separate,  in  order  to  admit 
such  intervening  limitations  when  they  arise. 

13.  Where  there  is  a  joint  limitation  of  the  freehold  or  joint  and 
to  several  persons,  followed  by  a  joint  limitation  of  the  tfJns" 
inheritance  in  fee  simple  to  them  ;  as  an  estate  to  A.  r"j;"4'o^°"^' 
and  B.  for  their  lives,    or  in  tail,  and  afterwards  to 

their  heirs,  so  that  both  limitations  are  of  the  same 
quality,  that  is,  both  joint,  it  seems  the  fee  vests  in 
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them  jointly.  And  so  if  the  limitation  of  the  freehold 
be  to  baron  and  feme  jointly,  remainder  to  the  heirs 
of  their  bodies,  it  is  an  estate  tail  executed  in  them ; 
as  they  are  capable  of  issue  to  whom  such  joint  in- 
heritance can  descend.  But  if  the  limitation  of  the 
freehold  be  not  joint,  but  successive,  as  to  the  husband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the 
heirs  of  their  bodies,  there  it  seems  the  ultimate  limita- 
tion is  not  executed  in  possession,  but  gives  them  a 
joint  remainder  in  tail. 

Stephens V.  14.  Sir  Francis  Wortley,  in  consideration  of  an  in- 

T'Raym.'ac.  tcudcd  marriage  with  Hester,  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  Hester 
for  life,  remainder  to  the  heirs  male  which  he  should 
beget  upon  the  body  of  the  said  Hester.  It  was  re- 
solved, that  the  estate  tail  was  not  executed,  because 
there  was  an  intervening  remainder  limited  to  the  wife. 

Feaine,  Id.  44.  15.  Where  an  estate  for  life  is  limited  to  A.,  with 
a  remainder  to  the  heirs  of  A.  and  B.,  this  is  a  con- 
tingent remainder,  and  not  a  vested  estate.  So  if  there 
be  a  limitation  to  the  wife  for  life,  remainder  to  the 
heirs  of  the  body  of  the  husband  and  wife  ;  for  the 
freehold  is  limited  to  her  alone ;  and  as  the  person  who 
is  to  take  in  remainder,  must  be  heir  of  both  their 
bodies,  if  the  wife  should  die  before  the  husband,  there 
can  be  none  to  answer  that  description,  when  the  par- 
ticular estate  determines :  because  the  husband  can- 
not have  an  heir  during  his  life  ;  nor  could  it  be 
involved  or  flow  into  the  limitation  to  the  wife  herself 
as  not  being  confined  to  her  own  heirs.  Therefore  the 
remainder  is  in  contingency. 

Gosagev,  jg   gjj.  j|   Frank,  on  the  marria(?e  of  his  son,  levied 

Taylor,  aited  o  ' 

2  Term  Rep.  a  fiuc,  and  dcclarcd  the  uses  to  himself,  during  the 
joint  lives  of  himself  and  his  son  Leventhorp  Frank; 
and  after  the  decease  of  either  of  them,  to  the  use  of 
Susan  Cotele  for  her  life ;  and  after  her  decease  to  the 
use  of  the  issue  male  of  the  said  Susan  and  Leventhorp, 
and  the  heirs  of  their  bodies  ;  and  in  default  of  such 


Title  XXXII.     Deed.     Ch.  xxii.  ^  17—18.-  331 

issue,  to  the  use  of  the  heirs  to  be  begotten  on  the 
body  of  Susan  by  the  said  Leventhorp  ;  remainder  to 
the  right  heirs  of  Sir  R.  Frank.  The  marriage  took 
effect,  and  Susan  died,  leaving  five  daughters,  but  no 
son.  Sir  Richard  died,  leaving  Leventhorp  his  son 
and  heir.  A  question  arose  on  the  estate  which  Leven- 
thorp took.  The  Court  resolved — i.  That  if  he  had 
been  joint  tenant  M^ith  the  wife  for  life,  this  had  been 
an  estate  tail  in  both,  as  the  word  heirs  is  not  applied 
to  any  body  particularly,  as  Lit.  §  28.  ii.That  neither 
the  husband  nor  wife  had  an  estate  tail ;  not  the  hus- 
band, because  he  had  no  prior  estate  for  life  ;  nor  the 
wife,  because,  though  she  took  an  estate  for  life,  yet 
the  heirs  were  not  applied  to  her  body.  in.  That  it 
was  a  contingent  remainder,  to  the  heirs  of  both  their 
bodies. 

17.  Where  the  particular  estate  is  granted  to  two 
persons,  with  a  limitation  to  the  heirs,  or  heirs  of  the 
body  of  one  of  them,  the  inheritance  is  executed  in  the 
person  to  whose  heirs  it  is  limited. 

18.  In  a  modern  case,  lands  were  conveyed  by  lease  Aipass  v. 
and  release,  in  consideration  of  marriage,  to  John  exermR. 
Watkins  for  life,  remainder  to  Susannah  Stephens  his  ^^^' 
intended  wife  for  life,  for  her  jointure,  remainder  to 

the  use  of  the  heirs  of  the  body  of  the  said  Susannah, 
by  him  the  said  John  "Watkins  to  be  begotten,  and  of 
their  heirs  and  assigns  for  ever.  Lord  Kenyon  said, 
there  was  no  case,  from  Shelley's  case  down  to  that 
time,  in  which  it  had  not  been  holden,  that  words  in 
a  deed  similar  to  those  in  this  deed,  did  not  create  an 
estate  tail.  If  the  Court  were  to  determine  otherwise, 
they  would  entrench  on  established  rules  of  law,  and 
defeat  the  intention  of  the  parties,  in  this  and  almost 
every  other  case. 

Mr.  Fearne  observes,  that  limitations  of  this  kind  Cont.Rem.4i. 
are  said  to  be  executed  sub  modo;  that  is,  to  some  pur- 
poses, though  not  to  all :  for  though  they  are  so  far 
executed  in,  or  blended  with  the  possession,  as  not  to 
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be  gran  table  away  from,  or  without  the  freehold,  by 
way  of  remainder ;  yet  they  are  not  so  executed  in 
possession,  as  to  sever  the  jointure,  or  entitle  the  wife 
of  the  person  so  taking  the  inheritance  to  dower. 

19.  This  rule  does  not  take  place  unless  the  parti- 
cular estate  and  the  remainder  to  the  heirs,  or  heirs  of 
the  body,  are  created  by  the  same  conveyance ;  for 
by  the  very  words  of  the  rule,  as  stated  in  Shelley's 
case,  both  estates  must  be  limited  by  the  same  gift  or 
conveyance. 

20.  Thus  it  was  determined,  so  long  ago  as  in  16 
Eliz.,  that  if  a  lease  was  made  to  A.  for  life,  remainder 
to  the  right  heirs  of  B.,  and  B.  should  purchase  the 
estate  of  A.,  the  remainder  would  not  thereby  become 
executed :  for  it  was  not  conveyed  by  the  original 
grant,  but  by  the  act  of  another  person,  after  the 
original  grant. 

21.  A.,  on  the  marriage  of  B.  his  son,  settled  lands 
to  the  use  of  B.  for  life,  remainder  to  the  wife  of  B. 
for  life,  remainder  to  their  first  and  other  sons  in  tail, 
with  reversion  to  himself  in  fee.  Afterwards  A.  de- 
vised the  same  lands  to  such  issue  male  as  B.  should 
have  by  any  other  wife,  in  tail  male ;  and  in  case  of 
failure  of  issue  male  of  B.,  to  his  grandchildren  by  his 
daughter  C.  in  fee.  B.  suffered  a  recovery,  and  died 
without  issue  male.  Lord  Ch.  Just.  Holt  held  clearly 
that  the  devise  to  B.'s  issue  male  by  any  other  wife 
could  not  be  tacked  to  his  estate  for  life,  because  that 
was  limited  by  another  conveyance. 

Lord  K.  Wright  is  reported  to  have  said,  respecting 
this  point,  that  all  the  authorities  were  in  the  affirma- 
tive ;  that  if  by  the  same  deed,  they  should  consoli- 
date ;  not  negatively,  that  if  by  different  deeds,  they 
should  not :  but  this  point  is  now  fully  settled. 

22.  Claude  Fonnereau,  by  indenture  made  between 
him  and  his  eldest  son  Thomas,  in  consideration  of 
natural  love  and  affection,  granted  an  estate  to  Thomas 
for  life :  afterwards  the  father,  by  his  will,  devised  the 
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reversion  to  the  heirs  male  of  the  body  of  Thomas. 
Lord  Mansfield  said,  the  Court  was  unanimous  in 
thinking  that  the  estate  for  life  being  by  one  instru- 
ment, and  the  limitation  in  tail  by  another,  they  could 
not  unite. 

23.  There  is  however  an  exception  to  this  rule :  for 
where  an  estate  is  limited  to  A.  for  life,  by  deed,  and 
a  limitation  is  afterwards  made  in  A.'s  lifetime,  to  his 
heirs,  by  an  execution  of  a  power  contained  in  the 

same  deed  :  there  Mr.  Fearne  was  of  opinion  that  the  Com.  Rem.  d9. 
limitations  would  unite ;  because  the  limitation  of  a 
use  under  the  execution  of  a  power  operated  as  a  use 
created  by,  and  arising  under,  that  conveyance  itself; 
and  of  course  was  the  subject  of  the  same  construction, 
so  far  as  the  time  of  its  taking  effect  admitted,  as  it 
would  have  been  if  expressly  specified  and  ascertained 
in  the  original  deed. 

24.  By  a  settlement  made  after  marriage,  lands  VenaWesr. 
were  limited  to  S .  Morris  for  life,  remainder  to  the  7  Term  Rep. 
use  of  Hannah  Morris  his  wife  for  life,  remainder  to  ^^^'  ^^^' 
trustees  and  their  heirs,  to  preserve  contingent  re- 
mainders; and  after  the  several  deceases  of  S.  Morris 

and  his  wife,  to  the  first  and  other  sons  of  the  mar- 
riage severally  in  tail,  remainder  to  the  use  of  the  first 
and  other  daughters  successively  in  tail,  remainder  to 
the  use  of  the  said  Hannah  Morris,  and  the  heirs  of  her 
body :  and  for  default  of  such  issue,  to  the  use  of  such 
person  or  persons  as  Hannah  should  at  any  time,  not- 
withstanding her  coverture,  by  any  deed  limit  or  ap- 
point. Hannah  Morris,  by  a  deed  poll  duly  executed, 
reciting  her  power,  and  that  she  was  desirous  to  limit 
the  reversion  of  the  said  premises,  in  default  of  any 
issue  of  her  body,  appointed  the  premises  to  the  use 
of  the  right  heirs  of  S.  Morris  for  ever. 

The  question  was,  whether  the  heirs  of  S.  Morris 
took  an  estate  under  this  appointment;  and  it  was 
contended,  on  behalf  of  the  heir  of  S.  Morris,  to  be  a 
general  rule,  that  an  appointment  in  pursuance  of  a 
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power,  created  by  a  former  deed,  when  executed, 
was  to  be  taken  as  if  it  were  inserted  in  the  original 
deed,  and  was  supplementary  to  it;  in  which  case 
the  appointment  of  the  ultimate  remainder  to  the  heirs 
of  S.  Morris,  must  have  the  same  construction,  as  if 
the  limitation  had  been  inserted  in  the  antecedent 
deed:  and  then,  according  to  the  rule  in  Shelley's 
case,  this  would  operate  to  give  an  estate  in  fee  to 
S.  Morris,  from  whom  the  defendant  (the  heir  of 
S.  Morris)  would  claim  by  descent.  The  Court  ap- 
pears to  have  assented  to  this  argument,  for  Lord 
Kenyon  said — **  If  the  limitation  to  the  heirs  of 
S.  Morris  be  a  legal  estate,  it  enlarged  the  estate  in 
the  ancestor,  and  gave  him  a  fee."  But  the  Court 
being  of  opinion  that  the  appointment  did  not  create 
a  legal  estate,  certified  upon  another  ground. 

And  be  of  the  25.  The  cstatc  for  life,  and  the  subsequent  limita- 
tion, must  be  of  the  same  nature ;  that  is,  both  legal, 
or  both  equitable ;  for  if  the  first  limitation  be  of  a 
trust  estate  of  freehold,  and  the  subsequent  one  carries 
the  legal  estate,  the  rule  will  not  take  place. 

Tit.  12.  c.  1.  26.  Thus  in  the  case  of  Lord  Say  and  Sele  v.  Jones, 
where  a  trust  estate  was  devised  to  a  woman  for  life, 
and  a  legal  remainder  to  the  heirs  of  her  bod}^  it  was 

3  Bro.Pari.  licld  that  thc  hclrs  of  her  body  must  take  by  purchase ; 
there  being  no  instance  where  the  legal  limitation  of 
an  estate  to  the  heirs  of  the  body  of  any  person,  had 
been  united  to  a  prior  limitation  of  the  surplus  profits 
of  such  estate  to  the  same  person  for  life,  so  as  to 
make  such  person  tenant  in  tail  by  construction  of 
law. 

27.  It  is  the  same  where  a  person  takes  a  legal 
estate  for  life,  with  a  limitation  of  the  equitable  estate 
to  his  heirs.  For  in  the  case  of  Venables  v.  Morris, 
the  Court  of  King's  Bench  held,  that  as  S.  Morris 
took  a  legal  estate  for  life,  and  the  limitation  to  his 
heirs  only  carried  an  equitable  estate,  the  two  estates 
did  not  unite. 


Ca.  11.1. 
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28.  As  one  of  the  principal  reasons  for  establishinof  '^^'^  mienot 

.  ,  .    ^    extended  to  the 

tins  rule  was  to  prevent  the  abeyance  or  suspension  words  son, 
of  the  inheritance,  it  is  only  applied  to  those  limita-  *^  ' 
tions  in  which  the  word  heirs  is  used,  on  account  of 
the  maxim  that  ne?no  est  h(£res  viventis.  So  that  if 
lands  are  limited  to  A.  for  life,  remainder  to  his  first 
and  other  sons,  and  the  heirs  of  their  bodies ;  or  re- 
mainder to  the  child  or  children  of  A.,  or  to  the  is&ue 
of  A.,  and  the  heirs  of  his  or  their  bodies,  no  more 
than  an  estate  for  life  will  vest  in  A.,  and  the  words 
son,  child,  or  issue,  will  be  construed  words  of  pur- 
chase, and  give  a  vested  remainder. 

29.  The  word  heir  in  the  singular  number,  with  Nor  to  the 
words  of  limitation  superadded,  is  a  word  of  purchase  tTe'  singuii" 
in  a  deed ;  because  it  is  construed  as  a  description  of  ""'"^^'^* 
the  person  intended  to  take. 

30.  A  fine  was  levied  by  A.  to  the  use  of  himself  Wakerv. 
for  life,  remainder  to  his  first  son  and  to  the  heirs  3597' 
male  of  his  body  begotten,  &c.,  and  so  on  to  his  sixth 

son  successively,  remainder  to  the  right  heir  male  (in 
the  singular  number)  of  the  conusor,  to  be  begotten 
after  the  said  sixth  son,  and  of  his  heirs  male.  It  was 
ruled,  upon  evidence  at  bar,  that  this  limitation  to  the 
heir  male  was  only  a  contingent  remainder,  and  not  an 
estate  tail  in  A.,  because  it  was  limited  to  particular 
persons. 

31 .  By  indenture  made  in  consideration  of  marriage,  Bayiey  v. 

r  T  .      -t  11-1  •,,         Morris,  4  Ve«. 

a  sum  ot  money  was  directed  to  be  laid  out  m  lands,  788. 
to  be  settled  to  the  husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the  heir  male  of  the  body 
of  the  wife  begotten  by  the  husband,  and  to  the  heirs 
or  executors  of  such  heir  male.  It  was  resolved,  that 
this  was  a  contingent  remainder  in  fee,  to  such  person 
as  should  be  heir  male  of  the  body  of  the  wife  at  her 
death. 

32.  This  rule  is  not  adopted  in  the  construction  of  Nor  to  marriage 
marriage   articles,   because  they   are    considered   in  '""''' 
equity  as  executory,  and  to  be  construed  according  to 
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the  intention  of  the  parties.  And  a  provision  for  the 
issue  of  the  marriage  being  one  of  the  principal  objects 
of  such  agreements,  the  intention  of  the  parties,  how- 
ever untechnically  expressed,  must  be  to  make  such  a 
settlement  as  shall  contain  an  effectual  provision  for 
that  issue,  who  are  generally  purchasers  for  a  valuable 
consideration,  and  whose  rights  ought  to  be  protected. 
Therefore,  in  marriage  articles,  where  it  is  agreed  to 
settle  lands  to  the  husband  for  life,  with  remainder  to 
the  heirs  of  his  body,  by  his  intended  wife ;  these  last 
words  are  construed  to  be  words  of  purchase,  and  to 
mean  the  first  and  other  sons  of  the  marriage,  and  the 
heirs  of  their  bodies  :  for  otherwise  the  husband  would 
be  tenant  in  tail,  and  might  suffer  a  recovery,  whereby 
the  provision  intended  for  the  children  of  the  marriage 
would  be  defeated. 
Trevor,  r.  33.  Sir  Johu  Trcvor,  by  articles  in  consideration 

Irw.^^^*  of  his  intended  marriage  with  Jane  Pulestone,  cove- 
ca^T22?''*  nanted  with  trustees  to  convey  and  assure  to  them 
and  their  heirs  certain  estates,  to  the  use  of  himself 
for  life,  without  impeachment  of  waste,  remainder  to 
his  intended  wife  for  her  life,  remainder  to  the  use  of 
the  heirs  male  of  his  body,  on  her  body  to  be  begotten, 
and  the  heirs  male  of  such  heirs  male  lawfully  issuing ; 
with  remainder  to  the  use  of  his  own  right  heirs. 
And  covenanted  that  the  said  premises  should  remain 
to  his  intended  wife  during  her  life,  after  his  own  de- 
cease, free  from  all  incumbrances.  And  that  in  case 
the  said  uses  and  limitations  in  the  said  articles  were 
not  thereafter  well  raised,  according  to  the  true  intent 
and  meaning  of  the  articles ;  then  he  and  his  heirs 
should  stand  and  be  seised  of  the  said  premises,  until 
such  time  as  a  further  assurance  should  be  thereof 
made,  to  the  uses  of  the  said  articles. 

The  marriage  took  effect,  and  there  was  issue  an 
eldest  son,  and  several  other  children.  No  settlement 
was  ever  made  pursuant  to  these  articles,  but  the 
eldest  son  having  incurred  his  father's  displeasure,  by 
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an  improvident  marriage,  and  Sir  John  Trevor  appre- 
hending that  he  had  an  estate  tail  vested  in  him,  v^^hich 
it  was  in  his  power  to  bar,  levied  a  fine  of  the  pre- 
mises, and  settled  them  on  his  second  son.  Upon  the 
death  of  Sir  John  Trevor,  his  eldest  son  filed  his  bill 
in  the  Court  of  Chancery,  praying  a  specific  perform- 
ance of  his  father's  marriage  articles,  and  to  have  a 
conveyance  made  according  to  the  intention  thereof; 
insisting  that  those  articles  were  only  an  executory 
agreement,  for  a  further  settlement  of  the  premises ; 
and  that  it  was  not  in  the  power  of  his  father  to  bar 
the  limitations  thereof.  The  cause  was  heard  before 
Lord  Chancellor  Parker,  who  said,  the  case  ought  to 
be  considered  as  if  the  bill  had  been  brought  within 
two  years  after  the  making  of  the  articles ;  if  a  bill 
had  been  then  brought,  there  could  have  been  no 
doubt  but  that  a  settlement  must  have  been  decreed 
pursuant  to  the  intention  of  the  articles.  That  upon 
articles  the  case  was  stronger  than  on  a  will.  Articles 
were  only  minutes  or  heads  of  the  agreement  of  the 
parties,  and  ought  to  be  so  modelled,  when  they  come 
to  be  carried  into  execution,  as  to  make  them  effectual. 
That  the  intention  of  the  parties  was  only  to  give  Sir 
John  Trevor  an  estate  for  life  ;  if  it  were  otherwise,  it 
would  have  jbeen  vain  and  inefiectual ;  as  it  would 
have  been  in  his  power,  as  soon  as  the  articles  were 
made,  to  have  destroyed  them.  That  then  the  con- 
sideration of  love  and  aff'ection  which  he  had  to  his 
intended  wife,  and  the  heirs  male  of  their  two  bodies, 
would  have  run  thus :  that  he  did,  in  consideration 
thereof,  settle  an  estate  on  himself,  which  he  might 
give  away  from  his  heirs  male  whenever  he  thought 
fit.  That  this  limitation  to  the  heirs  male  of  his  body, 
was  in  effect  but  a  limitation  to  his  first  and  other 
sons ;  and  if  the  articles  had  been  so  penned,  would 
not  the  Court  of  Chancery  have  decreed  a  limitation 
to  trustees  to  preserve  them  ?  It  was  declared,  that 
Sir  John  Trevor  took  only  an  estate  for  life,  under 

VOL.  IV. 
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these  articles ;  and  that  the  remainder  to  the  heirs 
male  of  his  body,  &c,  gave  an  estate  tail,  by  purchase, 
to  the  first  and  other  sons  of  the  marriage.  And  it 
was  decreed,  that  the  lands  should  be  conveyed  to 
the  eldest  son  in  tail  male,  remainder  to  the  other 
sons  in  the  same  manner. 

On  an  appeal  from  this  decree  to  the  House  of 
Lords,  it  was  argued  on  behalf  of  the  appellants,  that 
Sir  John  Trevor,  by  virtue  of  the  articles,  became 
actually  seised  of  an  estate  tail  in  the  premises,  sub- 
ject to  his  wife's  estate  for  life  therein:  and  that  the 
articles  themselves  amounted  to  a  settlement,  and  ope- 
rated as  such,  by  way  of  a  covenant  to  stand  seised. 

On  the  other  side  it  was  contended,  that  by  the 
whole  scope  of  the  articles,  it  manifestly  appeared 
they  were  never  designed  for  a  settlement,  but  only 
a  'bare  agreement,  how  and  to  what  uses  the  lands 
comprised  therein  should  be  settled ;  and  that  the 
t  covenant  to  stand  seised  in  the  latter  part  of  the  arti- 
cles, could  not  be  taken  as  a  final  settlement ;  either 
from  the  words  of  it,  or  the  precedent  parts  of  the 
articles ;  but  as  provisional  only,  and  till  a  settlement 
should  be  made  in  form,  and  eifectually  to  answer 
the  intent  and  agreement  of  the  parties.  That  it 
could  never  be  presumed.  Sir  John  was  to  have  any 
greater  estate  than  for  life,  without  impeachment  of 
waste  ;  or  that  it  should  be  in  his  power  to  defeat  the 
heirs  male  of  that  provision,  which,  by  the  articles, 
was  intended  to  be  made  for  them,  after  the  death  of 
Sir  Johrl  and  his  Lady ;  for  the  articles  were  founded 
upon  consideration  of  the  marriage,  and  Sir  John's 
affection  for  his  then  intended  wife,  and  the  heirs 
male  of  their  bodies  to  be  begotten;  so  that  the  con- 
sideration extended  as  well  to  the  issue  male  of  the 
marriaae,  as  the  intended  wife.  That  the  estate 
'  limited  to  Sir  John  was  in  express  words,  for  his  life 
only,  without  impeachment  of  waste ;  which  would 
have  been  vain,  and  to  no  purpose,  if  he  was  to  have 
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been  tenant  in  tail,  as  he  would  thereby  have  been 
dispunishable  of  waste.  That  the  lands  were  directed 
to  be  limited,  after  the  death  of  Sir  John  and  his  Lady, 
to  the  use  of  the  heirs  male  of  the  body  of  Sir  John, 
on  the  body  of  the  said  Jane  to  be  begotten,  and  to 
the  heirs  male  of  the  body  of  such  heirs  male  issuing ; 
so  that  the  first  words  were  only  a  description  of  the 
persons  who  were  to  take,  viz.  the  first  and  other 
sons ;  and  the  subsequent  words  declared  what  estate 
they  were  to  take,  viz.  to  the  heirs  male  of  their 
bodies. 

Mr.  Peere  Williams,  who  was  counsel  for  the  appel- 
lant, says,  the  matter  was  greatly  debated  by  the 
Lord  Chancellor  and  Lord  Nottingham  for  the  decree, 
and  the  Lords  Trevor  and  Harcourt  against  it ;  but  at 
length  the  decree  was  affirmed  without  any  division. 

34.  Thomas  Streatfield,  by  articles  previous  to  his  streatfjeid  v. 
marriage,  agreed  to  settle  lands  to  the  use  of  himself  m?s!r.  i76. 
and  Martha  his  intended  wife,  for  their  lives,  and  the 
life  of  the  survivor ;  and  after  the  survivor's  decease, 
to  the  use  of  the  heirs  of  the  body  of  him  the  said 
Thomas,  on  his  wife  begotten,  with  other  remainders 
over.  The  marriage  soon  after  took  effect,  and  the 
husband  by  deed,  reciting  the  articles,  settled  the 
lands  to  the  use  of  himself  and  his  wife  for  their  lives, 
and  the  life  of  the  longest  liver  of  them,  and  after 
their  decease,  to  the  use  of  the  heirs  of  the  body  of 
the  said  Thomas  on  the  said  Martha  to  be  begotten, 
and  for  want  of  such  issue,  remainder  to  the  right 
heirs  of  Thomas.  The  question  was,  whether  this 
settlement  was  a  proper  execution  of  the  articles. 
Lord  Talbot  held,  that  the  settlement  was  not  a 
proper  execution  of  the  articles.  He  said,  it  could 
not  be  doubted  but  that  upon  application  to  the  Court 
of  Chancery,  for  the  carrying  into  execution  the  arti- 
cles, the  Court  would  have  decreed  it  to  be  done  in 
the  strictest  manner;  and  would  never  leave  it  in  the 
husband's  power,  to  defeat  and  annul  every  thing  he 

z  2 


340  Title  XXXII.     Deed.     Ch.  xxii.  §  35—37. 

cusack  V.         had  been  doing ;  and  the  nature  of  the  provision  was 

5B?o.Paii.      strong  enough  for  that  purpose,  without  any  express 

ca.  116.         words. 

35.  The  same  rule  has  been  adopted  in  the  con- 
struction of  articles  for  settling  the  wife's  estate ;  in 
which  the  words,  heirs  of  the  body  of  the  wife,  by  the 
intended  husband,  have  been  construed  to  mean  first 
and  other  sons. 

Jones V.  36.  Upon  a  marriage,  articles  were  entered  into, 

I  Ab.E4!392.  whereby  it  was  agreed,  that  the  wife's  portion  should 
be  laid  out  in  the  purchase  of  lands,  which  should  be 
settled  on  the  husband  and  wife,  for  their  lives,  and 
the  life  of  the  longer  liver  of  them ;  and  after,  to  the 
heirs  of  the  body  of  the  wife,  by  the  husband  to  be 
begotten.  Yet  the  Master  of  the  Rolls  (Sir  J.  Trevor) 
decreed  the  settlement  to  be  to  the  first  and  other 
sons,  &c.,  so  as  the  husband  and  wife  might  not  have 
power  to  bar  the  issue. 

Com. Rem.  37.  Mr.  Fcame  observes,  that  in  the  above  cases, 

131 

the  limitation  in  the  articles  importing  an  estate  tail, 
either  in  that  parent  from  whom  the  estate  moved,  or 
in  both  the,  parents,  would  have  put  it  in  the  power 
either  of  the  father  alone,  during  the  coverture,  or  of 
the  settling  parent  alone,  after  the  death  of  the  other, 
to  bar  the  issue;  and  that  power  would  not  have  been 
restrained  to  the  concurrence  of  both  parents.  But 
he  had  not  met  with  any  case  in  which  the  same 
doctrine  had  been  extended  to  a  limitation  giving  an 
estate  tail  to  the  wife  alone,  in  the  estate  moving  from 
the  husband.  There  rather  seemed  to  have  been  a 
distinction  taken  between  that  and  the  other  cases,  in 
respect  of  its  not  leaving  it  in  the  power  of  either  of 
the  parents,  alone,  to  bar  the  issue,  either  during  or 
after  the  coverture ;  for  in  such  case,  as  the  husband 
takes  no  estate  tail,  it  is  evident  he  cannot  during  the 
coverture,  or  afterwards,  bar  the  issue  of  the  marriage: 
Vide  Tit.  3C.  and  the  wife  of  course  cannot,  during  the  coverture, 
do  it,  without  his  concurrence;   and  her  estate  tail 
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being  e.r  p)^ovisio7ievm,  the  statute  11  Hen.  VII.  c.  20. 
prevents  her  from  doing  it  afterwards ;  and  it  has 
been  held,  that  their  power  of  doing  it  jointly  is  not 
unreasonable,  or  inconsistent  with  the  probable  view 
and  intent  of  the  settlement. 

38.  Thus,  where  articles  were  made  before  and  in  Honor r. 
consideration  of  marriage,  whereby  lands  were  agreed  Wm8.'i23.* 
to  be  settled  to  the  use  of  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  to  the  heirs  of 

the  body  of  the  wife,  by  the  husband  begotten,  re- 
mainder to  the  husband  in  fee ;  Lord  Cowper  said, 
they  were  prudent  articles ;  and  the  wife,  though  she 
was  to  have  an  estate  tail  thereby,  yet  could  not  bar 
it,  it  being  restrained  by  the  statute  1 1  Hen.  VII. ; 
and  it  was  plainly  intended  that  the  father  should  not 
have  a  power  of  defeating  and  starving  the  issue.  It 
was  therefore  decreed,  that  the  estate  should  be  set- 
tled as  by  the  articles,  namely,  to  the  father  for  life, 
remainder  to  the  eldest  son  in  tail. 

39.  On  a  bill  bv  a  mortoas^ee,  to  redeem  or  fore-  whateiyv, 

^        1  .       .  V    1         1  -1  •  Kemp,  cited 

close,  the  defendant  msisted  that  by  articles,  previous  2  Ves.  358. 
to  the  marriage  of  his  father  and  mother,  they  agreed 
to  purchase  lands  of  a  certain  value,  and  to  settle  them 
to  the  use  of  the  husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the  use  of  the  heirs  of  the 
body  of  the  wife  by  the  husband,  remainder  to  the 
heirs  of  the  survivor.  Lands  were  purchased,  and  the 
husband  and  wife  joined  in  a  recovery  of  them,  to  the 
use  of  the  plaintiff  in  fee,  by  way  of  mortgage.  The 
defendant  insisted,  that  his  mother  being  dead,  he  was 
entitled,  under  the  true  construction  of  these  articles, 
in  equity,  to  have  this  estate  settled  to  the  first  and 
other  sons  of  the  marriage  in  tail  male.  Sir  Joseph 
Jekyll  held,  that  if  this  was  a  common  limitation,  he 
should  have  thought  what  the  defendant  insisted  on 
right,  and  that  the  mortgagee  must  have  lost  his  estate : 
but  this  was  particular,  to  the  heirs  of  the  body  of  the 
wife  by  the  husband;  and  being  c.v  jjrovisione  viri,  Atk. 
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would  secure  the  children  against  the  father  alone ; 
and  that  it  might  be  the  real  intent  that  both  might 
bar,  and  therefore  the  defendant  was  well  barred. 
Highway  V.  40.  Fraucis  Highway,  by  articles  previous  to  his 

Rep^sM.  '°'   marriage,   covenanted  to  surrender  customary  lands 
tdedit.  of  inheritance,  to  the  use  of  himself  for  life,  remainder 

to  his  intended  wife  for  life,  and  from  and  after  the 
decease  of  the  husband  and  wife,  to  the  use  of  the 
heirs  of  her  body  by  him,  if  he  survived  her;  but  if 
she  survived  him,  to  the  heirs  of  his  body,  on  her  body 
to  be  begotten  ;  remainder  to  his  own  right  heirs. 
The  marriage  took  eifect ;  and  the  husband  surren- 
dered the  estate  to  the  uses  mentioned  in  the  marriage 
articles,  and  was  admitted  accordingly :  and,  at  the 
same  Court,  he  and  his  wife  surrendered  the  estate  to 
the  use  of  the  husband  and  wife  for  their  joint  lives, 
and  the  life  of  the  survivor,  and  after  their  deaths,  to 
the  use  of  their  eldest  son  for  life,  and  after  his  death, 
to  his  first  son  who  should  live  to  attain  twenty-one, 
and  his  heirs  for  ever. 

Upon  a  question,  whether  the  first  surrender  to  the 
uses  mentioned  in  the  articles  was  a  due  execution  of 
them ;  the  Master  of  the  Rolls  (Sir  L.  Kenyon)  said, 
it  had  been  long  settled  that  articles  for  a  settlement 
on  a  husband  and  the  heirs  of  his  body,  should  be 
carried  into  execution  as  a  strict  settlement ;  and  it 
had  been  considered  as  vain  to  make  a  settlement, 
which  instantly  might  be  defeated  by  a  recovery. 
But  the  doctrine  had  never  gone  so  far,  where  that 
party  could  not  suffer  a  recovery  alone.  He  said  he 
did  not  know  that  the  point  had  been  decided;  he 
must  therefore  decide  as  reason,  and  the  principles  of 
the  cases  decided,  led  him.  He  observed,  that  it  was 
anciently  a  common  mode  of  settlement,  to  the  hus- 
band for  life,  to  the  wife  for  life,  and  to  the  heirs  of 
the  body  of  the  wife  by  the  husband  :  it  was  thought  l 

a  sufficient  precaution  to  preserve  the  entail,  that  it  " 

could  not  be  destroyed,  unless  both  husband  and  wife 
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concurred  ;  and  it  was  thought  better  that  the  power 
should  be  given  to  the  two  parents  concurring,  than 
that  the  property  should  be  absolutely  tied  up.  With 
respect  to  the  case  before  him,  the  limitation  appeared 
to  be  anxiously  worded  :  the  concurrence  of  both 
parties  was  necessary  to  destroy  the  entail ;  which- 
ever survived,  it  was  out  of  the  power  of  the  survivor. 
He  thought  he  had  no  authority  to  say,  that  this  was 
not  what  the  parties  meant ;  that  he  could  not  put  on 
the  articles  the  construction  contended  for  by  the  de- 
fendants ;  and  declared  that  the  articles  were  pro-  7  Ve«.  390. 
perly  carried  into  execution  by  the  first  surrender. 

41.  Where  there  has  been  a  difference  between  two  Feame  cont. 
sets  of  limitations  on  the  face  01  the  articles,  that  evi- 
denced a  distinction  in  the  intention  of  the  parties 
themselves,  between  a  strict  settlement  on  the  issue 

of  the  marriage,  and  an  entail  on  the  parent ;  by  ex- 
pressly securing  a  provision  for  such  issue,  under  a 
limitation  of  one  fund  or  estate  in  the  way  of  strict 
settlement ;  and  at  the  same  time  limiting  another 
estate  in  a  more  general  v/ay  to  the  heirs  of  the  body 
of  the  father ;  the  Court  has  thought  that  there  was 
not  sufficient  ground  for  executing  the  latter  limita- 
tion in  strict  settlement. 

42.  By  marriao-e  articles,  it  was  agreed  that  6000/.  chambers  v. 

J  ^  '-'  ^  Chambers* 

in  the  hands  of  trustees,  should  be  laid  out  in  the  2  Ab.  Eq.  35. 
purchase  of  lands,  to  be  settled  on  the  husband  for 
life,  remainder  to  the  wife  for  life,  for  her  jointure,  re- 
mainder to  the  first  and  other  sons  of  that  marriage 
in  tail  male  successively,  chargeable  with  2000/.  for 
3^ounger  children,  remainder  to  the  husband  in  fee. 
The  father  of  the  husband,  by  the  same  articles,  cove- 
nanted to  settle  other  lands,  after  his  own  decease, 
upon  the  husband  and  the  heirs  male  of  his  body,  re- 
mainder to  the  heirs  of  his  father.  The  husband's 
father  having  made  a  settlement  of  the  lands,  agreed 
to  be  settled  by  the  articles,  on  the  husband  and  the 
heirs  male  of  his  body,  with  remainder  to  himself  in 
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fee,  one  point  was,  whether  this  was  a  good  perform- 
ance of  the  agreement,  and  if  the  limitation  ought  not 
to  have  been  to  the  husband  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male  successively,  in 
strict  settlement. 

Lord  King  held  that  the  settlement  made  by  the 
father  was  a  good  execution  of  the  agreement,  and 
confirmed  it.  He  said,  that  by  the  articles  these 
lands  were  not  intended  to  be  settled  as  a  provision 
for  the  children  of  that  marriage  (they  were  taken 
care  of  by  the  other  part  of  the  articles,  by  the  trust 
money),  but  for  the  support  and  provision  of  the  hus- 
band ;  and  it  was  not  like  the  common  case  of  articles 
for  a  settlement  on  the  marriage,  where  no  other  pro- 
vision or  care  was  taken  for  them :  and  the  different 
manner  of  penning  the  articles,  in  relation  to  the  trust 
money,  and  to  these  lands ;  the  one  to  be  in  strict 
settlement,  to  the  first  and  other  sons  of  the  marriage, 
the  other  limitation  to  the  husband  and  the  heirs  male 
of  his  body  generally,  and  not  tied  up  to  the  issue  of 
that  marriage  ;  showed  plainly  the  parties  understood 
and  had  in  contemplation  the  difference  between  a 
strict  settlement  upon  the  issue  of  that  marriage,  and 
a  general  settlement  upon  the  husband  and  the  heirs 
male  of  his  body. 

43.  The  Court  of  Chancery  will  put  the  same  con- 
struction on  the  words  heirs  female,  in  favour  of 
daughters,  as  it  does  on  the  words  heirs  male,  in 
favour  of  sons. 

44.  By  articles,  in  consideration  of  an  intended 
marriage,  it  was  agreed  that  the  husband  should  settle 
his  estate,  to  the  use  of  himself  for  life,  without  im- 
peachment of  waste,  remainder  to  the  intended  wife 
for  life,  remainder  to  the  heirs  male  of  the  husband 
by  the  said  intended  wife,  remainder  to  the  heirs 
male  of  the  husband  by  any  other  wife,  remainder  to 
the  heirs  female  of  the  husband.  The  marriage  took 
effect,  and  there  was  issue  one  daughter.     The  hus- 
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band  suffered  a  recovery  and  sold  the  lands.  Upon  a 
bill  by  the  two  daughters  of  the  daughter,  they  insist- 
ed that  the  estate  ought  to  have  been  limited  in  strict 
settlement,  to  the  sons  of  the  husband,  with  remainder 
to  the  daughters  of  the  marriage.  The  bill  was  dis- 
missed. 

An  appeal  was  brought  in  the  House  of  Lords, 
where  it  was  contended,  that  by  the  marriage  articles 
it  was  aorreed  that  the  estate  should  be  limited  to  the 
husband  for  life,  sans  tcaste,  and  that  he  should  have 
power  to  make  leases,  which  was  a  plain  evidence 
that  the  estate  was  intended  to  be  limited  in  strict 
settlement,  and  that  the  husband  should  be  but  tenant 
for  life,  and  have  no  power  to  bar  either  his  sons  or 
daughters  by  fine  or  recovery.  That  it  was  objected, 
that  though  courts  of  equity  had  in  like  cases  decreed 
an  execution  of  marriage  articles,  in  strict  settlement, 
in  favour  of  sons,  yet  they  had  not  extended  it  in 
favour  of  daughters,  who  were  most  commonly  pro- 
vided for  by  a  term  of  years,  to  raise  portions  for 
them,  in  case  of  failure  of  issue  male  :  but  to  this  it 
might  be  answered,  that  the  reason  seemed  to  be  as 
strong,  that  the  expression  of  heirs  female  of  the  body, 
contradistinguished  from  sons,  in  marriage  articles, 
should  have  the  same  construction  in  favour  of  daugh- 
ters, as  the  expression  of  heirs  male  in  favour  of  sons. 
That  in  this  case  both  were  under  the  contemplation 
of  the  parties,  because  there  was  no  other  provision 
for  daughters,  besides  the  limitation  intended  for  them 
by  the  articles ;  and  according  to  the  common  course, 
where  provision  was  made  for  daughters  by  a  term  of 
years,  it  was  always  so  limited,  as  to  be  out  of  the 
father's  power  to  bar  it. 

On  the  other  side  it  was  contended,  that  there  was 
no  precedent  of  a  court  of  equity  having  interposed, 
to  carry  articles  into  strict  settlement,  in  favour  of 
heirs  female  in  any  case ;  and  much  less  in  a  case  of 
this  nature,  where  part  of  the  consideration  was  the 
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continuance  of  the  husband's  name,  which  could  not 
subsist  long  in  females ;  and  where  the  remainder 
limited  to  them  was  to  commence  after  failure  of  issue 
male  of  the  husband  by  any  other  wife,  and  conse- 
quently after  an  estate  tail  in  him  ;  which  remainder 
was  of  no  account  in  the  law,  as  being  subject  to  be 
barred  by  the  tenant  in  tail  in  possession. 

The  decree  was  reversed,  and  it  was  ordered  and 
adjudged,  that  the  lands  contained  in  the  marriage 
articles  should  be  conveyed  to  the  two  grand-daugh- 
ters, and  to  the  heirs  of  their  bodies,  as  tenants  in 

2  Ves.  239.      comuion,  with  cross  remainders. 

45.  In  a  subsequent  case,  a  limitation  to  the  heirs 
of  the  body  of  the  husband,  with  an  express  pecuniary 
provision  for  the  daughters,  was  held  not  to  be  equi- 
valent to  a  limitation  to  heirs  female. 

Powell  V. Price,      46.  Tlius,  wlicrc  in  consideration  of  a  marriaafe,  and 

2P.Wm3.536.      ^^^^^,  .  .    ,  ^   .  ,     ' 

01  5000/.  portion,  articles  were  entered  into,  whereby 
the  intended  husband,  for  making  provision  for  the 
issue  of  that  marriage,  covenanted  with  the  wife's 
trustees  to  convey  certain  estates  to  the  use  of  him- 
self for  life,  without  waste,  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder,  as  to  part, 
to  the  wife  for  her  jointure,  remainder,  as  to  the 
whole,  to  the  first  and  other  sons  of  the  marriage,  in 
tail  male  successively  :  remainder  to  the  heirs  male  of 
the  body  of  the  husband,  (that  is,  by  any  wife) ;  re- 
mainder to  the  heirs  of  his  body  by  his  said  wife ;  and 
for  want  of  such  issue,  to  his  own  right  heirs.  In 
which  articles  there  was  a  clause  empowering  the 
husband  and  wife  to  make  leases  at  the  old  rent ;  and 
also  a  clause,  that  if  the  husband  should  die  without 
issue  male  by  his  said  wife,  and  there  should  be 
daughters,  if  but  one  daughter,  then  such  daughter 
should  have  3000/.,  and  if  more  daughters  than  one, 
4000/.  among  them,  to  be  secured  upon  some  part  of 
the  estate.  There  was  but  one  daughter  of  the  mar- 
riage.    The  husband  survived  his  wife,  and  suffered  a 
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recovery  of  the  lands  ;  and  made  another  settlement 
of  them  on  his  second  marriage,  subject,  as  to  part 
to  a  trust  for  raising  3000/.  for  his  daughter  by  his 
first  wife,  in  satisfaction  for  the  portion  she  was  en- 
titled to  under  the  first  articles  ;  and  maintenance  for 
her  in  the  mean  time.  The  question  was,  whether 
this  being  in  case  of  articles,  should  not  be  taken  as 
if  the  limitation  had  been,  to  the  daughters  of  the 
husband,  by  his  first  wife :  for  then  they  could  not  be 
barred  by  the  recovery. 

It  was  insisted,  on  behalf  of  the  daughter,  that  the 
issue  of  the  marriage,  and  consequently  the  daughter, 
were  purchasers,  in  consideration  of  the  marriage,  and 
the  mother's  portion.  That  the  limitation  to  the  heirs 
of  the  body  of  the  husband,  by  his  first  wife,  being 
by  way  of  articles,  must  be  the  same  as  if  it  had  been 
to  the  daughters  ;  for  it  could  not  be  intended  in  fa- 
vour of  ^the  sons  of  that  marriage,  there  being  an  ex- 
press limitation  before  to  them ;  and  though,  if  this 
had  been  in  a  settlement,  there  being  a  precedent 
limitation  for  life  to  the  husband,  it  would  have  been 
an  estate  tail  in  him,  and  barrable  by  a  common 
recovery,  yet  it  was  otherwise  where  it  rested  upon 
articles  ;  for  in  that  case,  an  express  estate  for  life 
being  limited  to  the  husband,  as  in  this  case,  such  ex- 
press excluded  the  raising  or  vesting  of  any  difi'erent 
estate  in  him,  by  virtue  of  any  limitation  to  the  heirs 
of  his  body.  On  the  other  side  it  was  said,  and  re- 
solved, that  though  here  was  notice  of  the  marriage 
articles,  yet  the  3000/.  secured  by  the  settlement  on 
the  second  marriage  was  an  actual  satisfaction  of  all 
demands  by  these  articles :  and  though  a  limitation 
by  articles  to  the  heirs  male  of  the  marriage,  after  an 
express  estate  for  life  to  the  father,  should  be  taken 
to  mean  a  remainder  to  the  first  and  other  sons,  it  did 
not  follow  that  such  a  limitation  to  the  heirs  of  the 
body,  must  be  equivalent  to  a  remainder  limited  to 
daughters ;  especially  in  this  case,  where  they  were 
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postponed  to  the  limitation  to  the  heirs  male  of  the 
body  of  the  husband,  by  any  wife ;  and  where  there 
was  an  express  pecuniary  provision  made  for  the 
daughters  by  the  first  wife ;  which  was  all  the  said 
daughters  were  to  depend  upon.  As  to  the  case  of 
West  V.  Erisey,  there  was  this  diversity.  In  that 
case,  no  portion  was  provided  for  the  daughters  of 
the  first  marriage  ;  in  the  present  case  portions  in  all 
Ante,  ^  -14.  evcuts  wcrc  sccurcd  to  such  daughters.  In  West  v. 
Erisey,  the  remainder  was  to  the  heirs  female  of  the 
body  of  the  husband  by  the  first  wife,  so  that  the 
daughters  were  more  immediately  in  the  view  and 
contemplation  of  the  parties  in  that,  than  in  the  pre- 
Vide  Fearne  scut  casc.  Dccrced,  that  the  daughter  was  not  cn- 
147.''  *""■  titled  to  the  premises,  by  virtue  of  the  limitation  in 
the  marriage  articles,  to  the  heirs  of  the  body  of  the 
husband,  by  the  first  wife. 

47.  As  the  word  issue  equally  comprehends  male 
and  female  children,  an  agreement  to  settle  lands  on 
the  issue  of  the  marriage,  has  been  held  to  extend  to 
daughters. 
Hart  V.  48.  By  articles  in  consideration  of  marriage,  the 

3  Atk!37i.'  intended  husband  covenanted  to  convey  lands  to  trus- 
tees, in  trust  for  himself  for  life,  remainder  to  his  wife 
for  life,  and  after  the  determination  of  these  estates, 
then  to  the  issue  of  this  match,  in  such  sort,  manner, 
and  form,  and  subject  to  such  charges  for  younger 
children,  as  the  husband  should  thereafter  by  deed  or 
will  appoint.  Lord  Hardwicke  said,  the  word  issue 
meant  issue  female  as  well  as  male ;  and  therefore  if  it 
had  gone  no  further  than  to  the  issue  of  the  marriage, 
^  and  a  bill  had  been  brought  for  carrying  the  articles 

into  execution,  the  settlement  must  have  been  to  all 
the  issue ;  to  the  first  and  every  other  son ;  and  for 
default  of  such  issue,  to  the  daughters,  with  proper  re- 
mainders following  one  after  another.  He  had  known 
several  decrees  of  this  kind  upon  the  words,  issue  of 
the  marriage.     But  then  the  subsequent  words—**  In 
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sucli  sort,  manner,  and  form,  and  subject  to  such 
charges  for  the  younger  chiklren,  as  the  husband 
should  thereafter,  by  deed  or  will,  order  and  appoint," 
were  relied  on  by  the  defendant ;  and  it  had  been  in- 
sisted that  this  left  a  power  in  the  father,  as  to  the 
manner  and  quantity  of  interest  the  children  should  Doddv.  Dodd, 
take  out  of  the  estate.  He  agreed  that  it  did,  as  to  vide  Feanie, 
the  manner,  but  not  as  to  the  interest.  ^^^* 

49.  In  the  preceding  cases  there  were  articles  only.  Settlements  in 
and  no  settlement  previous  to  the  marriage,  and  the  rSTrecu- 
Court  was  required  to  carry  the  articles  into  execu-  ^^^' 

tion ;  or  to  rectify  the  settlement  made  after  the  mar- 
riage, in  consequence  of  the  articles.  But  there  are 
also  instances  where  there  were  both  articles  and  a 
settlement  expressly  in  pursuance  thereof,  made  pre- 
vious to  the  marriage,  and  the  Court,  upon  an  appli- 
cation for  that  purpose,  has  interfered  to  rectify  such 
settlement,  in  conformity  to  the  nature  or  construc- 
tive import  of  the  limitations  in  the  articles. 

50.  Thus,  in  the  case  of  Honor  v.  Honor,  a  settle-  Ante,  §38. 
ment  was  made  before   the  marriage,    reciting   the 
articles,   and   expressed   to   be  made   in  pursuance 
thereof,  whereby  the  lands  were  limited  to  the  hus- 
band for  life,  remainder  to  the  wife  for  life,  remainder 

to  the  heirs  of  the  body  of  the  husband,  on  the  wife 
to  be  begotten.  Lord  Cowper  said,  it  was  a  plain 
mistake,  in  making  the  settlement  vary  from  the 
articles ;  for  the  settlement  being  said  to  be  made  in 
pursuance  thereto,  showed  there  was  no  alteration  of 
the  intention,  nor  any  new  agreement  between  the 
making  of  the  articles,  and  the  settlement.  There- 
fore, decreed  a  conveyance  of  the  lands  to  the  father 
for  life,  remainder  to  the  plaintift',  the  son,  in  tail. 

51.  So  in  the  case  of  West  v.  Erisey,  a  settlement  Ante,  §44. 
was  made  before  the  marriage,  mentioned  to  be  in 
pursuance  and  performance  of  the  articles,  by  which, 
after  the  limitation  to  the  first  and  other  sons  of  the 
husband  by  any  other  wife,  the  lands  were  limited  to 
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the  heirs  of  the  body  of  the  husband  by  the  wife.  And 
it  was  ordered  by  the  House  of  Lords,  that  the  lands 
should  be  conveyed  to  the  grand-daughters,  in  the 
manner  already  stated. 

62.  By  articles  before  marriage,  an  estate  was  agreed 
to  be  settled  on  the  husband  for  life,  remainder  to  the 
heirs  male  of  his  body,  with  power  to  raise  portions 
for  younger  children.  A  settlement  was  afterwards 
made,  also  before  marriage  in  pursuance  of  the  articles ; 
and  observing  the  very  words  of  the  articles.  The 
husband  levied  a  fine,  and  declared  the  uses  to  him- 
self in  fee.  The  son  brought  a  bill  to  have  the  settle- 
ment rectified,  according  to  the  intention  of  the  articles, 
which  was  to  make  his  father  tenant  for  life  only, 
although  the  words  both  of  the  articles  and  settlement, 
in  construction  of  law,  made  him  tenant  in  tail.  Before 
marriage,  indeed,  the  parties  might  come  to  a  new 
agreement,  but  the  settlement  itself  being  in  pursuance 
of  the  articles,  excluded  any  such  notion. 

Lord  Hardwicke  said — This  was  the  common  case, 
the  variation  from  the  intent  of  the  articles,  and  from 
the  ordinary  course  of  settlements,  not  arising  from 
any  new  agreement  (being  made  in  pursuance  of  the 
articles),  or  fraud  ;  but  from  mistake  in  not  attending 
to  a  strict  settlement ;  the  reason  of  which  was  un- 
answerable, viz.  that  on  a  settlement  for  valuable  con- 
sideration, to  make  the  father  tenant  in  tail,  would  be 
nugatory,  and  the  same  as  making  him  tenant  in  fee  ; 
therefore  the  son  was  entitled  to  relief,  and  to  have 
the  settlement  rectified  according  to  the  true  intent  of 
the  articles. 

53.  But  where  both  articles  and  settlement  are 
previous  to  marriage,  at  a  time  when  all  parties  are 
at  liberty,  and  the  settlement  is  not  expressed  to  be 
made  in  pursuance  and  performance  of  the  articles ; 
there,  if  the  settlement  differs  from  the  articles,  it  will 
be  considered  as  a  new  agreement  between  the  parties, 
and  will  control  the  articles. 
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54.  It  should  however  be  observed  that  the  Court  Except  where 

.         ,  ,.  .  there  are  pur- 

of  Chancery  will  not,  ni  those  cases,  relieve  against  chasers. 
purchasers  for  a  valuable  consideration,  and  without 
notice.  As  in  the  case  of  West  v.  Erisey,  where  one  Ante,  ^  44. 
of  the  objections  to  the  appeal  was,  that  if  the  articles 
should  be  allowed  to  control  the  settlement,  the  pur- 
chasers under  the  husband  would  be  affected.  To 
which  it  was  answered  that  the  appellant's  bill  was  not 
brought  against  any  purchaser,  as  to  the  parts  of  the 
estate  sold  by  the  husband ;  since  the  appellant  only 
prayed  sa,tisfaction  out  of  his  personal  estate,  and  the 
decree  was  according  to  such  prayer,  and  did  not  affect 
the  purchasers. 

55.  So  in  the  case  of  Powell  v.  Price,  it  was  ad-  Ante,§46. 

1         Warwick  v. 

mitted  that  if  the  trustees  under  the  settlement,  or  the  Warwick, 
second  wife,  had  had  no  notice  of  the  articles  made  on  cordweii  v." 
the  first  marriage,  then  their  being  purchasers,  without  ^Edln^m 
notice,  would  have  been  a  bar  to  the  plaintiff's  claim, 
by  the  articles. 

^Q.  This  rule  does  not  appear  to  have  been  formerly  The  mie  not 
applied  in  the  construction  of  assignments  of  terms  pHed  to  terms 
for  years  ;  for  in  the  early  cases,  the  words  heirs  of  Fea?n"Ex. 
•the  body  appear  to  have  been  considered  as  words  of  Jj^^^  •  ^'^  ^^''• 
purchase. 

57.  The  trust  of  a  term  for  years  was  limited  upon  Peacock  v. 

in        T/>         1  T*!         Spooner, 

a  marriaofe  to  A.  the  husband  for  life,  then  to  15.  the  2  Vern.43. 

195 

wife  for  life,  and  then  to  the  heirs  of  the  body  of  the 
wife,  by  the  husband  to  be  begotten.  Lord  Chan- 
cellor Jeffries  decreed,  that  the  whole  vested  in  the 
wife.  Afterwards  the  Lords  Commissioners,  Trevor, 
Rawlinson,   and  Hutchins,  resolved,   that  the  issue  2  Free",.  114. 

1  r.  Wms. 

should  have  it ;  for  to  support  the  intent  of  the  set-  133. 
tlement  they  would  take  the  words  heirs  of  the  body 
to  be  descriptio  jjersoud',  and  not  words  of  limitation  ;  2  Atk.  73. 
which  was  affirmed  by  the  House  of  Lords. 

58.  A  termor  for  years,  by  settlement  on  his  mar-  Daffomv, 
riage,  assigned  his  term  to  trustees,  in  trust  for  him-  o  Vern!362. 
self  for  life,  remainder  to  his  wife  for  life,  remainder 
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of  one  moiety  to  the  heirs  of  the  body  of  the  wife  by 
the  husband,  remainder,  as  to  the  other  moiety,  to  the 
children  of  the  body  of  the  wife.  The  husband  died, 
leaving  a  son  of  that  marriage.  The  wife  married 
again,  and  had  a  son  by  the  second  husband.     Upon 

iP.Winj.372.  a  question  whether  the  whole  interest,  in  the  first 
moiety  of  the  term,  vested  in  the  wife.  Lord  Somers 
held,  that  the  case  of  Peacock  v.  Spooner  having  been 
decided  by  the  House  of  Lords,  must  govern  this  case. 
There  the  like  limitation  to  the  heirs  of  the  body  of 
the  wife,  by  the  husband  to  be  begotten,  was  ad- 
judged to  be  take  as  words  of  purchase,  and  not  as 
words  of  limitation. 

Ward  r.  59.  So  whcrc  A.,  possessed  for  2000  years  of  a  tene- 

2  vem.'23.       mcut,   iu   Consideration  of  a  marriage,  and   of  350/. 

iP.Wm».i34.  pQp^JQj^^  ai-^(j  fQj.  provision  and  stay  of  living  of  the 
husband  and  wife,  and  their  children,  demised  to- 
trustees  for  1700  years,  if  he  and  his  wife  or  any  of 
their  issue  should  live  so  long,  in  trust  for  the  husband 
for  ninety-nine  years,  remainder  to  the  heirs  of  the 
body  of  A.  by  that  wife.  They  had  issue  three 
daughters  ;  two  of  whom  got  an  assignment  of  the 
whole  term,  and  had  administration  to  the  father. 
And  the  question  was,  whether  the  third  daughter  was 
entitled  to  a  third  with  her  sisters  ?  for  though  it  was 
insisted  for  the  administratrix,  that  the  trust  of  the 
whole  term  vested  in  the  father,  and  was  executed  in 
him,  and  that  the  daug:hters,  though  the  heirs  of  his 
body  could  not  take  by  purchase  in  this  case,  yet  the 
Master  of  the  Rolls  (Sir  John  Trevor)  conceived,  that 
inasmuch  as  there  was  a  particular  term  of  ninety- 
nine  years  taken  out  of  the  1700,  and  the  father  had  a 
particular  estate  limited  to  him  during  ninety-nine 
years,  the  trust  of  the  whole  term  during  the  1700 
years  was  not  executed  to  the  father.  And  his  Honour 
said,  that  the  construction  of  trusts  must  be  governed 
by  intention ;  and  this  being  the  case  of  a  marriage 
settlement,  and  the  intention  plain,  it  ought  to  be 
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supported.  And  his  Honour  did  conceive  in  this  case, 
that  though  the  word  heirs  was  not  properly  a  word 
of  purchase,  yet  there  being-  a  particular  estate  for 
life,  during-  a  particular  term,  limited  to  the  father, 
the  limitation  to  the  heirs  of  his  body  afterwards,  on 
that  marriage,  would  carry  it  to  all  the  daughters 
equally  :  and  he  was  the  more  of  that  opinion,  because 
it  was  declared  in  the  deed,  that,  after  the  death  of 
the  father,  the  trustees  should  execute  estates  to  the 
person  and  persons  respectively,  that  should  be  in- 
terested, according  to  their  respective  shares  therein  ; 
which  showed  that  the  children  should  all  take  their 
several  shares. 

60.  Mr.  Fearne  observes,  that  in  the  cases  of  Pea-  ^"'>  "^^ 

applied. 

cock  V.  Spooner,  and  Dafforn  v.  Goodman,  no  par-  Ex.  Dev.  302. 
ticular  expressions  determined  the  intent  to  be  that 
the  heirs  of  the  body  should  take  as  purchasers.  But 
these  being  cases  of  marriage  settlement,  it  was  rea- 
sonably enough  inferred  that  the  issue  of  the  marriage 
were  intended  objects  of  the  settlement,  and  the  term 
not  designed  to  vest  wholly  in  the  mother.  But  in 
subsequent  cases,  the  words  heirs  of  the  body  were 
held  to  be  words  of  limitation. 

61.  Edward  Webb,  the  defendant's  grandfather,  in  WcbiiT.WeMi, 
consideration  of  a  marriage  between  Thomas  his  son  2 1'' Wms.  132. 
and  Anne  his  then  wife,  and  350/.  portion,  assigned 

divers  lands  to  trustees  for  the  remainder  of  a  term  of 
1000  years,  upon  trust  to  permit  the  son  to  enjoy  the 
same  so  long-  as  he  should  live,  and  after  his  decease, 
then  to  Anne  his  wife  as  long-  as  she  should  live,  and 
after  their  decease,  to  permit  the  heirs  of  the  bodies 
of  the  said  Thomas  the  son  and  Anne  his  wife  to  be 
begotten,  to  hold  the  premises  daring  the  remaimder 
ot  the  term ;  and  for  want  of  such  issue,  to  be  enjoyed 
by  the  right  heirs  of  the  said  Thomas  the  son.  Thomas 
and  Anne  had  several  children  ;  and  he  having-  sur- 
vived his  wife,  and  settled  about  two  thirds  of  his 
estate  on  the  defendant,  his  eldest  son,  and  being-  in- 

VOL.  IV.  2  A 
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Hayter,  v. 
Rod,  Tit.  8. 


Tliubridge  v. 
Kilburn, 
2  Ve».  233. 


Unless  a  con- 
trary intention 
appeaf. 


Hodsol  V. 
Bussey, 
Atk.  B9. 
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debtee!  about  300/.,  made  a  mortgage  of  the  premises 
for  securing  that  money ;  and  in  order  thereunto  took 
out  administration  to  the  surviving  trustee,  and  after- 
wards assigned  the  term  to  the  plaintiiFs,  upon  trust 
to  sell  the  same,  and  pay  off  the  mortgage.  The 
plaintiffs,  the  trustees,  being  disturbed  by  the  defen- 
dant (the  eldest  son),  brought  their  bill  for  the  execu- 
tion of  the  said  trust.  The  defendant  by  his  answer, 
set  forth  the  first  deed  of  trust,  and  insisted  that  he, 
as  eldest  son  and  heir  of  his  father  and  mother,  was 
entitled  to  the  premises,  by  virtue  of  that  settlement. 
The  cause  was  heard  before  the  Master  of  the  Rolls 
(Sir  John  Trevor),  who  dismissed  the  plaintiff's  bill. 

Upon  a  petition  to  Lord  Keeper  Harcourt,  it  was 
reheard  by  him  ;  he  said,  he  never  heard,  before  the 
case  of  Peacock  v.  Spooner,  that  the  limitations  of  a 
term  in  equity,  differed  from  the  case  of  a  freehold  at 
common  law ;  and  as  that  case  differed  from  this  in 
several  material  circumstances,  he  thought  himself  at 
liberty  to  determine  this  as  if  the  case  of  Peacock  v. 
Spooner  was  out  of  the  way ;  and  reversed  thexlecree. 

62.  A  term  was  vested  in  trustees,  by  a  voluntary 
deed,  in  trust  to  pay  the  profits  to  Sarah  Sharp  during 
her  life,  and  immediately  after  her  decease,  to  the 
heirs  of  the  body  of  Sarah,  lawfully  to  be  begotten, 
if  the  term  should  so  long  endure  ;  and  for  default  of 
such  issue,  to  the  grand-daughter  of  the  settlor.  Lord 
Hardwicke  was  of  o])inion  that  the  whole  trust  of  the 
term  vested  in  Sarah  Sharp. 

63.  Notwithstanding  the  authority  of  the  two  pre- 
ceding cases  there  have  been  other  determinations,  in 
which  the  Court  of  Chancery,  proceeding  entirely 
upon  circumstances  of  evidence  of  intention,  have  held 
the  words,  heirs  of  the  body,  to  be  words  of  purchase. 

64.  Edward  Bussey  being  possessed  of  a  term  for 
fifty-nine  years,  by  voluntary  deed,  conveyed  it  to 
trustees,  in  trust  to  permit  Grace  Bussey  his  wife  to 
receive  the  rents  and  profits  for  the  said  term  of  fifty- 
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nine  years,  if  she  should  so  long  live,  and  after  her 
decease,  to  the  use  of  the  said  Edward  for  life,  and 
after  the  decease  of  Edward  and  Grace,  then  in  trust 
for  the  heirs  of  the  body  of  the  said  Grace  by  the  said 
Edward,  and  to  their  executors,  administrators,  and 
assigns,  for  the  residue  of  the  said  term  ;  and  for  want 
of  such  issue,  &c.  Lord  Hardwicke  was  of  opinion 
that  the  whole  did  not  vest  in  Grace,  the  words  not 
being  words  of  limitation,  but  of  purchase  ;  and  that 
they  might,  from  the  circumstances  of  the  case,  be  con- 
sidered as  wards  of  purchase,  appeared  from  Archer's  Tit.  35.  c.  y. 
case,  where  the  superadded  words  of  limitation  made 
the  word  heir  a  word  of  purchase. 

G5.  A  person  on  his  marriage  settled  a  leasehold  rrice  v.  Price, 
estate  to  trustees,  to  the  sole  and  separate  use  of  his 
intended  wife  for  life,  for  her  jointure  ;  and  from  and 
after  her  decease,  to  the  use  of  the  heirs  of  the  body 
of  the  wife,  by  the  husband  to  be  begotten  ;  and  for 
want  of  such  issue,  to  the  use  of  the  husband  and  his 
heirs  for  ever.     Sir  Joseph  Jekyll  held,  that  on  the  Sandsv. 

.  Dixwell, 

wife's  death,  the  leasehold  vested  in  the  heirs  of  her  cited2Ves. 
body,  as  purchasers. 


CHAP.  XXIII. 

Construction. — Perpetuities. 


1.  Perpetuities  discouraged. 
6.  History  of  Settlements. 

10.  Settlements  of  Estates  for  Life. 

11,  Settlements     of   Estates    for 

Years. 

17.  Alienation  may  be  restrained 
during  Lives  in  being,  and 
tioenty-one  Years  after. 

20.  This  rule  applied  to  springing 
and  shifting  Uses. 

23.  And  to  Uses  arising  from  Ap- 
pointments. 


25.  And  to  Declarations  of  Trust 

of  Terms  for  Years. 

26.  But  not  to  Remainders  after 

Estates  tail. 
28.  An   unborn   Person    may   be 
made  Tenant  for  Life. 

30.  And     a    vested     Remainder 

limited  on  that  Estate. 

31.  But  no  Estate  can  be  limited  to 
the  Issue  of  an  unborn  Person. 

32.  Perpetuities  created  by  Act  of 

Parliament. 


Section  1. 
We  have  seen  that,  by  the  introduction  of  the  feudal  Perpetuities 
law  into  England,  all  real  property  was  rendered  un-  '*'*^°""2ed. 

3  A2 
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alienable,  but  that  by  degrees  the  proprietors  of  land 
acquired  a  power  of  alienation,  which  was  found  to  be 
so  beneficial  to  the  country,  that  the  Judges  of  the 

Lit.  §  720.  Courts  of  Common  Law  have,  for  many  centuries,  es- 
tablished it  as  a  rule,  that  real  property  shall  in  no 
case  be  rendered  perpetually  unalienable  by  the  act 
of  the  proprietors;  or,  as  it  is  usually  expressed,  that 
perpetuities  shall  not  be  allowed.    And  this  rule,  being 

3Cha.Ca.  31.    foundcd  on  principles  of  general  policy,  is  adopted, 

1  Vern.  164.-,  „..  r  ^^  -ii 

by  the  courts  oi  equity,  m  as  luU  an  extent,  as  by  the 
courts  of  law. 
Tit.  1.  2.  Thus  it  has  been  stated,  that  a  power  of  aliena- 

Tit.  13.  c.  1.     ^-^j^  -g  ^^  incident  so  inseparably  annexed  to  an  estate 
in  fee  simple,  that  it  cannot  in  general  be  restrained 
by  any  proviso  or  condition  whatever. 
Tit.  2.  c.  1.  3.  The  statute  De  Doiiis  was  procured  by  the  nobi- 

lity, for  the  purpose  of  rendering  their  possessions 
Tit.  35.C.3C.  unalienable.  But  the  Judges,  by  supporting  common 
recoveries,  and  by  their  construction  of  the  statute  of 
fines,  eff'ectually  defeated  the  intent  and  operation  of 
this  statute;  and  also  laid  it  down  as  a  rule,  that  a 
tenant  in  tail  cannot  be  restrained  from  barring  his 
issue,  or  his  estate  tail,  by  those  assurances. 

4.  Any  other  mode  of  restraining  a  tenant  in  tail 
from  alienation  will  also  be  deemed  void,  as  tending 
to  a  perpetuity. 
Mainwarins  5.  Lauds  wcrc  limited  by  deed  to  trustees  and  their 

?,'ve"'jua.       heirs,  to  hold  to  the  use  of  them,  their  heirs   and 
^^^-  assigns  for  ever,  in  trust  to  the  use  of  Charles  Main- 

waring  (the  settlor)  for  life,  and  after  his  decease,  to 
the  use  of  trustees  for  1000  years,  subject  to  the  uses, 
trusts,  and  conditions  after  mentioned;  and  after  the 
determination  of  that  term,  to  the  use  of  Sir  H.  Main- 
waring  for  ninety-nine  years,  if  he  should  so  longhve; 
and  after  the  determination  of  that  estate,  to  trustees 
during  his  life,  to  preserve  contingent  remainders; 
remainder  to  his  first  and  other  sons  in  tail  male; 
with  several  remainders  over ;  with  a  declaration  that 
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the  term  of  1000  years  was  so  limited,  to  the  intent 
and  purpose  that  all  and  every  the  person  and  per- 
sons, other  than  Charles  Mainwaring,  on  or  to  whom 
any  estate  or  interest  in  the  said  premises  was  thereby 
before  settled  or  intended,  might  be  content  to  accept 
the  same  in  such  manner  as  the  same  was  in  and  by 
the  said  indenture  before  limited  and  appointed ;  and 
that  it  should  not  be  in  the  power  of  them  or  any  of 
them  to  anticipate,  prevent,  or  destroy  the  trust 
estate  or  benefit  of  him  or  them  appointed  to  succeed. 
And  it  was  declared,  that  the  trustees,  their  executors, 
&c,  should  or  might,  after  any  contract  or  agreement 
made  touching  alienation  of  the  said  premises,  or  any 
part  thereof,  but  before  any  alienation  should  be  ac- 
tually made,  or  any  act,  matter,  or  thing  done  which 
might  amount  or  be  construed  to  prevent  the  said 
premises,  or  the  trust  thereof,  from  going,  remaining, 
coming,  or  being  according  to  the  limitations  afore- 
said, by  sale  or  mortgage  of  all  the  said  premises,  for 
and  during  the  remainder  of  so  much  of  the  same  term 
as  should  be  then  to  come,  or  of  a  competent  part 
thereof,  raise  the  sum  of  5000/.  &c.  and  pay  the  same 
unto  such  person  or  persons  respectively  as  would 
from  time  to  time  be  entitled  to  the  premises,  in  case 
such  person  or  persons,  contracting  to  alien  the  pre- 
mises, were  actually  dead. 

A  person  who  was  tenant  in  tail  under  this  settle- 
ment, having  suffered  an  equitable  recovery,  to  the 
use  of  himself  and  his  heirs,  filed  his  bill  in  Chancery, 
praying  that  he  might  be  declared  entitled  to  the  legal 
estate,  discharged  of  the  trusts  of  the  term,  and  a 
conveyance  thereof. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said  it 
was  a  mere  device  to  prevent  alienation ;  which  was 
attempted  in  the  Duke  of  Marlborough's  case,  upon  infra, 
very  great  advice ;  and  the  House  of  Lords  had  no 
difficulty  in  affirming  Lord  Northington's  decree.  He 
should  therefore  adopt  the  words  of  Lord  Nprthingtqn 
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in  that  case.     Declare  the  trusts  of  the  term  of  1000 

years,  as  tending  to  a  perpetuity,  and  being  incon- 

King  V.  Bur-     sistcut  witli  the  ridits  of  the  several  persons  to  whom 

cnelljTit.  38.  ^.  .     '- 

c-  ^-  estates  in  tail  are  limited  by  the  said  deed,  to  be  void, 

and  of  no  effect.* 
History  of  G.  Althougli  public  poUcy  has  been  thus  long  averse 

settlements.  ..  i  i  •  n  •      t 

from  perpetuities,  yet  the  general  propensity  oi  indi- 
viduals to  preserve  their  acquisitions  in  their  own 
families,  as  long  as  the  law  would  admit,  induced 
them  to  adopt  various  modes  of  assuring  their  estates  to 
their  posterity,  by  preventing  their  descendants  from 
alienating  them;  which  produced  what,  in  modern 
Tit.  2.  c.  1.  lanofuaue,  are  called  settlements.  The  first  of  these 
1  Inst.  290.  b,  was  effected  by  the  creation  of  a  conditional  fee,  which 
■  '  ^  '  had  two  effects,  i.  Of  suspending  the  power  of 
alienation  till  the  birth  of  issue,  ii.  Of  preserving 
the  inheritance  in  a  particular  line.  When  conditional 
fees  were  converted  into  estates  tail,  by  the  statute 
De  Donis,  a  simple  entail  of  the  land  was  sufficient  to 
preserve  it  in  the  family  of  the  settlor.  But  upon  the 
introduction  of  fines  and  recoveries,  settlements  of 
this  kind  were  found  to  be  ineffectual,  being  barrable 
by  the  first  tenant  in  tail. 

7.  When  women,  seised  of  estates  tail  of  the  gift 
Tit.  36.  c.  10.  of  their  husbands,  were  prohibited  by  the  statute  11 
Hen.  VII.  c.  20.  from  alienating  them;  and  husbands, 
seised  in  right  of  their  wives,  were  prohibited  by  the 
statute  32  Hen.  VIII.  c.  28.  from  alienating  them;  it 
became  usual  to  limit  the  husband's  estate  to  the 
husband  and  wife,  and  the  heirs  of  the  body  of  the 
wife  by  the  husband  ;  and  to  limit  the  wife's  estate  to 
the  husband  and  wife,  and  the  heirs  of  the  husband 
by  the  wife ;  by  which  means  the  estate  was  secured 
to  the  parents,  during  their  lives,  and  to  the  issue, 
against  the  act  of  either  parent ;  for  nothing  but  the 

*  It  has  been  stated  that  a  condition  of  non-alienation  may  be  inserted, 
in  a.Iease  for  lifejor  years.     Tit.  13.  c.  1,  §  34. 
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concurrent  act  of  both  parents  could  deprive  the  issue  Highway  v. 

,  .,        ,  Banner,  ante, 

of  the  estate  ;  while  there  was  a  provision  for  unfore-  c.  22. 
seen  events,  by  their  co-operation  during  their  joint 
lives.  During  the  life  of  the  surviving  parent,  the 
same  effects  might  be  produced  by  the  co-operation 
of  that  parent,  and  the  issue.  And  after  the  decease 
of  both  the  parents,  the  estate  was  restored  to  the 
issue,  with  a  complete  power  of  alienation. 

8.  The  last  mode  of  settlements  was  by  limiting 
estates  for  life  to  all  the  persons  then  in  being,  with 
remainders  to  their  children  by  purchase.     This  was 
however  subject  to  one  inconvenience ;  for  the  tenants  tu.  16,  c.6. 
for  life  might  bar  the  remainders  to  their  children  by  ' 

the  destruction  of  their  estates;  but  the  invention  of 
trustees  to  preserve  contingent  remainders,  of  which 
an  account  has  been  already  given,  proved  an  effectual  idem,  c.  7. 
remedy  to  this  abuse.  From  that  time  the  usual 
mode  of  settlements  upon  marriage  has  been,  by  a 
limitation  of  the  estate  to  the  intended  husband  for 
life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  first  and  other  sons  of  the 
marriage,  severally  in  tail,  remainder  over:  by  this 
means  the  estate  is  rendered  unalienable  till  the 
eldest  son  of  the  marriage  attains  the  age  of  twenty- 
one,  when  he  can  join  with  his  father  in  suffering  a 
common  recovery,  by  which  the  estate  tail  limited  to 
the  eldest  son,  and  all  the  subsequent  remainders  are 
barred,  and  a  new  estate  in  fee  simple  is  required. 

9.  Another  mode  of  protracting  the  power  of  alien- 
ation was  invented  long  after,  by  limiting  the  estate 

to  the  intended  husband  for  ninety-nine  years  if  he  idem, 
should  so  long  live,  and  vesting  the  freehold  in  trus- 
tees during  his  life,  upon  which  there  was  a  limitation 
to  the  first  and  other  sons  of  the  marriage  severally  in 
tail ;  by  which  means  the  power  of  barring  the  entail 
was  in  general  protracted  till  the  death  of  the  father. 
But  this  kind  of  settlement  is  now  generally  disused. 

10.  Although  estates  for  life  are   not  capable  of  settiememsof 

o  1  estates  for  life. 


360  Title  XXXII.     Deed.     Ch.  xxiii.  ^  11,  12. 

being  entailed,  yet  they  may  be  so  settled  as  to 
Tit. 3.C.  1.  answer  the  purposes  of  an  entail;  and  be  rendered 
unalienable  almost  for  as  long  a  time  as  estates  of 
inheritance.  Thus  an  estate  for  life,  or  lives,  may  be 
limited  to  a  person  for  life,  with  remainder  to  his  first 
and  other  sons  severally  in  tail ;  and  such  a  settle- 
ment can  only  be  barred,  when  the  eldest  son  attains 
the  age  of  twenty-one. 
Settlements  of       J  J,  Tcmis  for  vcars  are   also  incapable  of  beino- 

estates  for  .  ''  ^  .      ^ 

years.  entailed,  because  that  would  tend  to  a  perpetuity. 

Tit.8.  c.  2.  Y^^^^  g^Qj  terms  for  years  may  still  be  settled  by  deed 
of  trust,  as  effectually  as  estates  of  inheritance.  Thus 
a  declaration  of  the  trust  of  a  term  for  A.  for  so  many 
years  of  the  term  as  he  shall  live,  and  from  his  decease 
upon  trust  for  his  first  and  other  sons  severally,  and 
the  heirs  of  their  bodies,  is  good ;  and  A.  will  only 
take  an  estate  for  his  life.  But  in  such  case  the  first 
son  who  is  born  takes  the  absolute  interest  in  the 
term ;  if  such  first  son  should  die  immediately  after 
his  birth,  his  interest  in  the  term  will  vest  in  his  father, 
if  alive,  as  his  next  of  kin :  and  if  there  are  several 
successive  tenants  for  life,  with  remainder  to  their 
several  sons,  and  the  heirs  of  their  bodies;  if  any  of 
the  tenants  for  life  have  a  son,  the  whole  reversionary 
interest  will  vest  in  such  son,  subject  to  the  preceding- 
estates  for  life,  and  the  contingency  of  the  preceding- 
tenants  for  life  having  sons ;  and  will,  on  the  death  of 
such  son,  go  to  his  father,  though  one  of  the  tenants 
for  life,  as  his  next  of  kin,  upon  the  father  s  taking  out 
letters  of  administration  to  his  son;  in  prejudice  of 
all  persons  claiming  under  the  subsequent  limitations. 

Pcihaniv.        .    12.  Johu  Dukc  of  Ncwcastlc,  bcino-  possessed  of 

Gregory,  . 

.iBro.  Pari.  divcrs  lauds  and  tenements,  held  by  lease  from  the 
Crown  for  ninety-nine  years,  devised  all  his  estates, 
as  well  leasehold  as  freehold,  to  Thomas  Lord  Pelham 
for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  Henry  Pelham  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to 
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William  Vane  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  over.  Thomas  Lord 
Pelham,  who  afterwards  became  Duke  of  Newcastle, 
never  had  a  son;  but  Henry  Pelham  had  two  sons, 
both  of  whom  died  in  his  lifetime,  viz.  Thomas  and 
Henry.  Thomas  the  eldest,  being  the  person  in  whom 
the  first  estate  tail,  in  the  order  of  limitation,  was 
vested,  by  virtue  of  the  will.  Henry  Pelham  soon 
afterwards  died,  having  made  his  will,  and  appointed 
Richard  Arundel  and  H.  Perkins  his  executors ;  and 
letters  of  administration  of  the  personal  estate  of 
Thomas  Pelham  the  infant,  were  also  granted  to  the 
said  R.  Arundel.  William  Vane  had  issue  two  sons, 
Christopher  the  eldest,  who  died  an  infant  without 
issue,  and  William  his  second  son.  This  William, 
who  became  Lord  Vane,  took  out  letters  of  adminis- 
tration to  his  brother  Christopher,  and  thereby  became 
entitled  to  all  such  interest  in  the  leasehold  premises 
as  vested  in  his  brother  Christopher,  who  was  the  first 
person  in  esse,  in  point  of  time,  who  took  any  estate 
of  inheritance  in  the  freehold  premises.  Arundel  and 
Perkins  filed  their  bill  against  Lord  Vane  and  others, 
stating  the  above  facts,  and  that  they,  as  executors 
of  the  said  Henry  Pelham,  and  as  administrators  of 
the  personal  estate  of  Thomas  Pelham,  the  infant  son 
of  Henry  Pelham,  were  become  entitled  to  the  abso- 
lute interest  in  the  leasehold  terms,  subject  to  the 
life  estate  of  Thomas  Duke  of  Newcastle,  and  the 
contingency  of  his  having  a  son  born  alive;  and  being 
so  entitled,  they  had  entered  into  an  agreement  with 
George  Gregory  for  the  sale  of  those  terms,  and 
prayed  that  the  agreement  might  be  performed  speci- 
fically, and  carried  into  execution. 

Lord  Vane  put  in  his  answer,  insisting  that  his 
brother  Christopher  was  the  first  person,  in  point  of 
time,  in  esse,  who  took  any  estate  of  inheritance  in  the 
premises ;  and  that  he  dying  an  infant  and  without 
issue,  Lord  Vane,  as  the  only  son  and  surviving  heir 
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of  his  father  William  Vane,  became  the  first  person  in 
esse  who  took  an  estate  of  inheritance  in  any  of  the 
premises,  by  virtue  of  the  limitations  in  the  will ;  and 
denied  that  the  absolute  estate  and  interest  '\\\  the 
leaseholds  ever  vested  in  Thomas  Pelham. 

The  cause  was  heard  before  Lord  Keeper  Henley, 
who  dismissed  the  bill. 

On  an  appeal  to  the  House  of  Lords,  the  following 
questions  were  put  to  the  Judges: — i.  A¥hether  the 
property  of  the  leasehold  estates  for  years,  devised  by 
the  will  of  the  Duke  of  Newcastle,  vested  in  Thomas 
Pelham  the  infant  son  of  Henry  Pelham  deceased, 
subject  to  the  Duke  of  Newcastle's  interest  therein 
for  his  life,  and  to  the  contingency  of  the  Duke's 
having  a  son?  it.  Whether  the  property  of  the  said 
leasehold  estates,  subject  as  aforesaid,  was  transmitted 
to  the  representative  of  the  said  Thomas  Pelham  the 
infant  ? 

The  Lord  Chief  Baron  of  the  Exchequer  and  Mr. 
Justice  Denison  being  present,  the  Lord  Chief  Baron 
delivered  their  concurrent  opinion  upon  the  said  two 
questions  in  the  affirmative.     Whereupon  it  was  or- 
dered that  the  decree  should  be  reversed ;  and  that 
the  leasehold  estates  for  years  devised  by  the  will  of 
the  late  Duke  of  Newcastle,  subject  to  the  then  pre- 
sent duke's  interest  therein  for  his  life,  and  defeasible 
by  the  said  duke's  having  a  son,  belonged  to  the  ap- 
pellants, as  standing  in  the  place  of  the  said  Thomas 
Pelham,  the  infant  son  of  Henry  Pelham  deceased ; 
Vide  Foley       aud  that  the  agreement  entered  into  between  them 
4'Bro!"pari.      ^ud  Gcorgc  Grcgory,  for  the  sale  of  them,  ought  to  be 
Ca.3i9.         carried  into  execution. 

13.  To  remedy  this  inconvenience,  it  has  been  the 
practice  of  conveyancers,  since  the  time  of  Sir  Orlando 
Bridgeman,  to  insert  a  clause  in  the  deed,  declaring, 
that  if  the  first  son  shall  die  without  issue,  under  the 
age  of  twenty-one  years,  the  term  for  years  shall  vest 
in  the  second  son;  subject  to  the  same  proviso  in 


Title  XXXII.     Deed.     Ch.  xxiii.  ^  14—16.  363 

favour  of  all  the  other  sons.  And  the  validity  of  this 
mode  of  limitation  was  established  by  Lord  Keeper 
North,  in  conformity  to  the  opinion  of  the  Judges  of 
the  Court  of  C.  P.,  as  being  within  the  period  allowed 
for  the  vesting  of  an  executory  estate^  in  the  case  of 
Massenburg  v.  Ash,  and  several  other  cases,  which  tu.  38.  c.  19. 
will  be  stated  in  a  subsequent  title. 

14.  In  the  case  of  Stanley  v.  Leigh,  Sir  J.  Jekyll  2P.wms.G89. 
said,  he  had  informed  himself  of  the  common  course 
of  settling  terms  for  years,  and  found  it  usual  in  mar- 
riage settlements  to  limit  them  thus :  To  trustees  for 
the  whole  term,  in  trust  to  permit  the  husband  and 
wife,  and  the  survivor,  to  receive  the  rents  and  profits 
during  so  long  of  the  term  as  they  should  live ;  and 
after  the  death  of  the  survivor,  to  permit  the  first  son 
of  the  marriage  to  receive  the  rents  and  profits  till  he 
attained    twenty-one;    and  if  he  attained  that  age,  Gowery. 
then  the  trustees  to  assign  the  residue  of  the  term  Bayard °r.  54. 
to  him :   but  if  such  first  son  died  under  twenty-one, 
then  in  trust  for  the  second  and  other  sons,  in  like 
manner. 

15.  In  a  settlement,  by  which  freehold  estates  were 
limited  to  the  husband  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail ;  a  covenant  was  inserted 
to  assign  terms  for  years  to  trustees,  for  such  persons, 
estates,  intents,  and  purposes,  as  were  mentioned  con- 
cerning the  freeholds,  or  as  far  as  the  law  would  in  that 
case  allow  or  permit.  And  the  Court  of  Chancery 
directed  such  terms  for  years  to  be  limited  in  the 
manner  above  mentioned, 

16.  Upon  the  marriage  of  Henry  Earl  of  Lincoln  in  Newcastle  r. 
1772,  he  joined  his  father,  Henry  Duke  of  Newcastle,  3Ves"387. 
in  settling  several  freehold  manors,  &c.  to  the  use  of 

the  duke  for  life,  remainder  to  Lord  Lincoln  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  his  next  brother  Lord  Thomas  Clinton  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  Lord  John  Clinton  in  the  same  manner.  And 
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the  Duke  covenanted  that  he  would  assign  to  the 
trustees  of  the  settlement  the  manor  of  Newark,  which 
he  held  by  a  lease  for  years  from  the  Crown ;  to  hold 
the  same  in  trust  for,  and  for  the  benefit  of  such  per- 
son and  persons,  and  for  such  or  the  like  estate  or 
estates,  and  for  such  and  the  like  ends,  intents,  and 
purposes,  as  were  therein-before  mentioned  of  and 
concerning  the  said  manors.  See.  thereby  granted  and 
released,  as  far  as  the  lata  icoidd  in  that  case  allow  or 
permit. 

Henry  Earl  of  Lincoln  died  in  the  lifetime  of  his 
father,  leaving  a  son  and  a  daughter;  and  the  son  died 
an  infant  in  the  lifetime  of  the  Duke  of  Newcastle, 
whenever  executed  any  assignment  of  the  leaseholds, 
pursuant  to  the  covenant. 

On  the  death  of  Henry  Duke  of  Newcastle,  Lord 
Thomas  Clinton  succeeded  him,  and  died  in  1795, 
leaving  Henry  his  eldest  son,  and  Thomas  his  second 
son,  infants :  who  filed  their  bill  against  Lady  Lincoln, 
the  widow  of  Henry  Earl  of  Lincoln,  who  had  taken 
out  administration  to  her  infant  son ;  stating,  that 
Lady  Lincoln  had  been  permitted  to  take  possession 
of  the  said  manor  of  Newark ;  and  praying  that  the 
settlement  made  on  the  marriage  of  Lord  Lincoln,  as 
far  as  respected  the  performance  of  the  covenant  to 
convey  the  leasehold  premises,  might  be  established, 
and  carried  into  execution ;  and  that  it  might  be  re- 
ferred to  one  of  the  Masters  to  settle  a  proper  con- 
veyance of  the  same;  and  that  such  a  clause  might  be 
inserted  therein,  as  should  prevent  the  absolute  vesting 
of  the  said  leasehold  property,  until  the  persons  suc- 
cessively entitled  to  the  possession  of  the  same  should 
have  attained  the  age  of  twenty-one  years.  To  this 
bill  Lady  Lincoln  put  in  her  answer,  and  thereby  in- 
sisted that  the  infant  son  of  Lord  Lincoln  having  sur- 
vived his  father,  became  entitled  to  the  said  leasehold 
premises,  for  his  own  use  and  benefit;  and  that,  in 
consequence  of  his  death,  and  by  virtue  of  the  statute 
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of  distributions,  Lady  Lincoln  and  her  daughter  be- 
came entitled  to  the  said  leaseholds. 

The  case  having  been  fully  argued,  Lord  Lough- 
borough said,  the  question  arose  upon  the  leasehold 
property  at  Newark,  which,  by  the  articles  made  upon 
the  marriage,  was  to  be  settled  in  the  same  manner  as 
the  freehold  estates,  as  far  as  the  rules  of  law  would 
admit.  He  meant  to  be  extremely  short  in  stating  his 
opinion,  which  was  decidedly  that  in  cases  of  marriage 
articles,  where  leasehold  property  was  to  be  subject 
to  a  settlement  of  freehold  estates,  and  the  limitations 
of  the  freehold  went  to  all  the  sons  in  succession,  the 
settlement  to  be  made  of  the  leasehold  was  to  be  ana- 
lagous  to  that  of  the  freehold ;  so  that  no  child  born, 
and  not  attaining  the  age  of  twenty-one,  should,  by 
his  birth,  acquire  a  vested  interest,  to  transmit  it  to 
his  representatives,  and  thereby  defeat  the  ulterior 
objects  of  the  articles;  which  were  not  decidedly  in 
favour  of  one  son,  but  equally  extended  to  every  son : 
and  that  he  took,  from  all  the  course  of  the  cases,  to  be 
the  settled  rule  and  established  practice.  He  there- 
fore directed  a  clause  to  be  inserted  in  the  settlement, 
that  no  person  should  be  entitled  to  the  absolute  pro- 
perty unless  he  should  attain  to  the  age  of  twenty-one 
years,  or  die  under  that  age,  leaving  issue  male. 

On  an  appeal  to  the  House  of  Lords,  this  decree 
was  affirmed,  after  a  long  discussion,  of  which  Mr. 
Vesey  has  given  a  full  account.  i2Ve3. 217. 

17.    In  consequence  of  the  general  admission  of  Alienation  may 
these  modes  of  settling  estates,  it  became  fully  esta-  during\?v'esin 
blished,   that  real   property  might  be  rendered  un-  j,^"„^t'y';„^g 
alienable  during  the  existence  of  a  life  in  being,  and  y^vs  after. 
twenty-one  years  after ;  that  is,  till  the  son  of  a  tenant 
for  life  attained  his  full  age.     From  one  life  the  Courts 
gradually  proceeded  to  several  lives  in  being  at  the 
same  time ;  for  this  in  fact  only  amounted  to  the  life 
of  the  survivor :  and  as  it  might  happen  that  a  tenant 
for  life,  to  whose  unborn  son  an  estate  tail  was  limited, 
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might  die,  leaving  his  wife  ensknt,  an  allowance  has 
also  been  made  for  the  time  of  gestation  of  a  post- 
humous son. 

18.  It  may  now  therefore  be  laid  down  as  a  general 
rule  of  law,  that  an  estate  may  be  rendered  unalienable 
during  the  existence  of  a  life,  or  of  any  number  of  lives 
in  being,  and  nine  months  and  twenty- one  years  after; 
but  that  all  restraints  on  alienation  which  exceed  that 
period  are  void :  and  in  the  case  of  deeds,  all  the 
limitations  are  also  void. 

19.  It  should  however  be  observed,  that  the  term 
of  twenty-one  years  was  probably  adopted,  because 
that  is  the  period  which  must  elapse,  before  an  infant 
can  bar  an  entail.  For  Lord  Alvanley,  in  the  case  of 
Thelusson  v.  Woodford,  has  said,  that  the  period  of 
twenty- one  years  had  never  been  considered  as  a 
term  that  might  at  all  events  be  added  to  an  executory 
devise  or  trust.  He  had  only  found  this  dictum,  that 
estates  might  be  unalienable  for  lives  in  being,  and 
twenty-one  years,  merely  because  a  life  may  be  an 
infant,  or  in  ventre  matris:  therefore  he  was  clearly  of 
opinion,  that  expression  could  not  be  held  to  mean 
more  than  children  in  the  womb  at  the  testator's 
death. 

20.  We  have  seen  that  in  conveyances  deriving  their 
effect  from  the  statute  of  uses,  springing  and  shifting 
uses  might  be  created  to  arise  upon,  or  after  a  limita- 
tion in  fee  simple.  And  it  having  been  determined, 
that  neither  a  fine  nor  a  recovery,  nor  any  other  act  of 
the  first  taker,  should  defeat  such  springing  or  shifting- 
use,  it  became  therefore  necessary  to  ascertain  the 
time  when  such  use  should  become  vested  :  for  other- 
wise uses  of  this  kind  might  be  limited  on  such  remote 
contingencies,  as  to  create  perpetuities.  It  was  there- 
fore established  that  if  an  estate  in  fee  simple  was  first 
limited,  the  event  on  which  it  was  to  change  must  be 
such,  that  it  must  either  take  place,  or  become  in- 
capable of  taking  place,  during  the  existence  of  one 
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or  more  life  or  lives  then  in  being,  and  nine  months 
and  twenty-one  years  after ;  otherwise  it  will  be  void, 
as  tending  to  a  perpetuity. 

21.  Thus,  where  husband  and  wife  levied  a  fine  of  Daviesv. 
the  wife's  estate,  to  the  use  of  the  heirs  of  the  body  pad.Ca.*io4. 
of  the  husband  on  the  wife  begotten,  remainder  to  the 

use  of  the  right  heirs  of  the  husband  ;  the  limitation 
to  the  heirs  of  the  body  of  the  husband  was  held  to 
be  void  as  a  contingent  remainder,  for  want  of  a  pre- 
ceding estate  of  freehold  to  support  it.  And  Mr.  Cont.  Rem, 
Fearne  observes,  that  there  was  no  sort  of  ground  to  Ex.Dev.  in. 
maintain  the  validity  of  the  limitation  to  the  right 
heirs  of  the  husband,  as  a  future  use,  as  it  was  post- 
poned to  a  general  failure  of  heirs  of  the  body  of  the 
husband  by  the  wife,  which  was  too  remote. 

22.  In  the  case  of  Lloyd  v.  Carew,  Lord  Somers  xit.  ig.c.  5. 
dismissed  the  bill,  because  the  event  on  which  the 

use  was  to  shift  being  to  take  place  within  one  year 
after  the  death  of  persons  in  being,  was  too  remote  ; 
and  tended  to  a  perpetuity.  But  the  House  of  Lords 
reversed  the  decree,  after  hearing  the  Judges  :  and 
ordered,  that  on  payment  of  4000/.  to  Sir  Richard  com.  Rep.  20. 
Carew,  or  into  the  Court  of  Chancery,  for  his  issue, 
the  appellants,  as  heirs  of  Penelope,  should  be  let 
into  possession  of  the  premises  in  question. 

23.  With  respect  to  uses  arising  from  the  execution  And  to  uses 
of  powers  of  revocation  and  appointment,  it  has  been  apSmenls. 
observed  that  an  appointment  operates  under  the  sta-         ^  ^^ 
tute  of  vises,  not  as  a  conveyance  of  the  land,  but  as  a 
substitution  of  a  new  use  in  the  place  of  the  former 

one  ;  and  a  designation  of  the  person  in  whom  the 
new  use  is  to  vest.  For  the  person  taking  under  a 
power  does  not  derive  his  estate  from  the  person  exe- 
cuting the  power,  but  under  the  original  conveyance 
by  which  the  power  was  created,  in  the  same  manner 
as  if  the  use  appointed  had  been  limited  to  him  in 
such  conveyance.  From  which  it  follows,  that  the 
uses  created  by  an  appointment  under  a  power,  must 
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be  such  as  would  have  been  good  if  limited  in  the 
deed  by  which  the  power  was  given. 
Spencer  V.  24.  John  Dukc  of  Madborough  devised  all  his  es- 

boroug'h/  ^'  tates  to  trustees  and  their  heirs,  to  the  use  of  his  daugh- 
ca^^^vi.'^"^'*  ^^^'  Harriet  Countess  of  Godolphin  for  life,  remainder 
1  Eden.  404.  to  Lord  Ryaltou  her  eldest  son  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder 
to  the  first  and  other  sons  of  Lord  Ryalton  in  tail  male  ; 
remainder  to  Lord  Robert  Spencer,  eldest  son  of  his 
second  daughter  Anne  Countess  of  Sunderland,  for 
life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  his  first  and  other  sons  in  tail 
male ;  remainder  to  Charles  Spencer  (afterwards  Duke 
of  Marlborough)  in  the  same  manner :  and  inserted  a 
clause  in  his  will,  empowering  his  trustees,  on  the 
birth  of  each  son  of  the  said  Lord  Ryalton,  Lords  Robert 
and  Charles  Spencer,  to  revoke  and  make  void  the 
respective  uses  limited  to  their  respective  sons  in  tail 
male ;  and  in  lieu  thereof,  to  limit  the  premises  to  the 
use  of  such  sons,  for  their  lives,  with  immediate  re- 
mainders to  the  respective  sons  of  such  sons,  severally 
and  respectively  in  tail  male.  And  he  gave  his  house- 
hold furniture,  plate,  &c.  in  the  same  manner. 

Upon  an  application  to  the  Court  of  Chancery  by 
the  trustees,  for  further  directions  in  carrying  the 
trusts  of  the  will  into  execution,  a  question  having 
arisen  touching  the  power  given  in  the  will  to  revoke 
the  uses  limited  to  the  first  and  other  sons  in  tail,  and 
to  limit  the  premises  to  the  use  of  such  sons  for  life 
only  ;  Lord  Northington  declared,  that  the  clause  of 
revocation  and  settlement  in  the  will,  as  tending  to  a 
perpetuity,  and  repugnant  to  the  estate  limited,  was 
void  and  of  no  efi'ect. 

On  an  appeal  from  this  decree  to  the  House  of 
Lords,  it  was  argued,  on  behalf  of  the  appellants,  that 
the  same  policy  of  the  law  which  will  not  permit  es- 
tates to  be  fixed  unalienably  in  one  family  for  ever, 
will   support  and  protect  the   means  of  preserving 
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them,  till  they  come  to  that  point,  at  which  the  mis- 
chiefs of  a  perpetual  restraint  may  commence;  the 
one  being  as  necessary  an  incitement  to  industry  as 
the  other.  It  had  not  then  been  fixed  by  any  legis- 
lative or  judicial  act  or  authority.  It  had  indeed 
been  determined,  that  estates  might  be  made  unalien- 
able for  the  duration  of  any  number  of  lives  in  being, 
and  for  twenty- one  years  beyond ;  and  in  some  in- 
stances still  further ;  but  no  judicial  determination  had 
said  what  were  the  precise  bounds,  which  should  in 
no  instance,  nor  by  any  means  be  exceeded.  The 
particular  mode  of  conveyance,  though  it  might  be 
new,  or,  according  to  the  expression  in  the  law  books, 
of  the  tendency  of  a  limitation  to  a  perpetuity,  was  not 
sufficient  to  render  such  conveyance  or  limitation  void. 
The  interposition  of  trustees,  to  support  contingent 
remainders,  was  an  invention  introduced  about  a  cen- 
tury before  ;  an  invention  which  tended  greatly  to 
suspend  and  restrain  the  powers  of  alienation;  and 
yet  it  was  then  become  the  established  mode  of  settle- 
ment. Every  limitation  of  estates,  and  every  restraint 
of  alienation,  had  a  proportionable  tendency,  in  some 
sense,  to  a  perpetuity.  That  if  the  means  made  use 
of  in  this  will,  to  make  part  of  the  Duke  of  Marl- 
borough's estate  accompany  the  honours  and  estates 
fixed  in  his  family,  for  one  succession  beyond  the 
common  limitations,  were  regular  and  according  to 
the  course  of  law,  they  seemed  to  introduce  no  danger 
of  a  perpetuity,  since  the  restraint  would  not  go  be- 
yond the  sons  of  the  several  noble  persons  named  in 
the  will ;  and  the  immediate  descendants  of  such  sons 
would  be  tenants  in  tail,  and  have  a  power  of  alienation. 
That  if  the  trustees  had  executed  this  power  upon  the 
birth  of  the  appellants,  and  the  respondent,  the  duke, 
it  was  apprehended  that  a  court  of  equity  would  not 
have  interposed  to  impeach  it :  and  if  after  an  execu- 
tion of  the  power,  the  limitations  being  to  persons  in 
esse,  though  for  life  only,  would  have  been  supported ; 
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the  neglect  of  the  trustees  ought  not  in  equity  to  pre- 
judice the  infant  cestuique  trusts:  but  it  being  a  power 
which  the  trustees  were  enjoined  to  execute,  the  Court 
should  consider  it  as  executed  from  the  respective  times 
when  it  ought  to  have  been  executed ;  that  was  from 
the  birth  of  the  several  sons  of  the  respective  nomi- 
nees. 

On  behalf  of  the  respondent,  the  Duke  of  Marl- 
borough, it  was  contended,  that  in  the  ordinary  course 
of  family  settlements,  nothing  less  than  an  estate  tail 
was  limited  to  persons  not  in  esse:  it  had  been,  till 
then,  understood  to  be  the  only  method  of  carrying 
on  successive  remainders  of  inheritance,  by  way  of 
strict  settlement,  in  the  families  of  successive  tenants 
for  life,  consistently  with  the  rules  of  law ;  for  if  the 
grantor  should,  after  the  first  estate  of  freehold,  limit 
a  contingent  estate  or  use  for  life,  to  a  person  unborn, 
and  then  follow  it  with  contingent  remainders  in  tail 
to  the  sons  or  children  of  such  unborn  tenant  for  life, 
such  contingent  limitations  of  the  inheritance  would 
be  void.  This  arose  from  the  policy  of  the  law  against 
perpetuities,  that  the  vesting  of  the  inheritance  or 
ownership  might  not  be  suspended  beyond  the  com- 
pass of  a  life  or  lives  in  being,  or  beyond  the  age  of 
twenty-one,  of  the  first  unborn  tenant  in  tail,  during 
whose  infancy  the  law  itself  would  restrain  his  power 
of  alienation.  That  whoever  had  a  vested  estate  of 
inheritance  in  land,  was  the  absolute  owner ;  whether 
he  was  tenant  in  fee  simple  or  tenant  in  tail,  it  being 
eqnally  contrary  to  the  rules  of  law,  to  prohibit  either 
from  exercising  the  powers  of  alienation  incident  to 
his  estate.  Conditions  to  restrain  those  powers,  gene- 
rally, were  void,  as  being  repugnant  to  the  estate 
limited ;  and  it  was  admitted  that  by  the  direct  legal 
limitations  in  a  deed,  or  devises  in  a  will,  the  grantor 
or  testator  could  not  limit  an  estate  tail  to  a  person 
"unborn,  and  the  heirs  of  his  body,  and  immediately 
upon  the  event  of  his  birth,  direct  it  io  cease  as  to 
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such  tenant  in  tail,  and  continue  as  to  his  issue.  If 
the  law  was  undoubted,  equity  must  follow  it,  that 
the  same  substantial  rules  of  property  might  be  ob- 
served by  both  jurisdictions.  And  as  the  law  would 
not  allow  the  testator,  by  direct  limitations,  to  turn  a 
contingent  remainder-man  in  tail  into  a  tenant  for  life,  at 
the  very  instant  of  time  when  the  estate  tail  would  vest, 
with  its  incident  right  of  alienation  ;  so  neither  would 
equity  allow  him,  by  way  of  power  of  revocation,  or 
rather  by  way  of  imperative  trust,  to  enable  trustees, 
as  his  instruments,  to  convert  the  tenant  in  tail,  after 
his  birth,  into  a  tenant  for  life  ;  which  change  the 
author  of  the  trust  himself  could  not  effectuate  by  any 
proper  legal  limitations,  originally  inserted  in  his  will. 
Quodcunque  prohibetur  Jieri  e.v  directo,  prohibetur  et  per 
obliquum.  That  if  the  power  given  to  the  trustees  to 
revoke  the  uses  upon  the  birth  of  the  respondent  was 
allowed  to  be  good,  it  would  hav-e  been  equally  so, 
had  it  extended  to  all  future  generations,  and  made 
the  estate  for  ever  unalienable,  which  would  be  hardly 
contended. 

After  hearing  counsel  oiv  this  appeal,  the  Judges 
were  ordered  to  deliver  their  opinions  to  the  House 
upon  the  following  question,  viz.  "  Whether,  by  the 
rules  of  law,  an  estate  tail  limited  to  the  use  of  per- 
sons unborn,  by  any  deed  or  will,  can,  by  virtue  of 
any  power  given  by  such  deed  or  will  to  trustees,  be 
revoked  upon  the  births  of  such  persons,  and  a  new  Heath  v. 
estate  limited  to  such  persons  for  their  lives  respec-  "ej^,;  ■^^q^ 
tively,  with  remainders  to  the  issue  of  such  persons 
successively  in  tail  male  ?"     And  the  Lord  Chief  Jus- 
tice of  the  Common  Pleas  having  delivered  the  unani- 
mous opinion  of  the  Judges  in  the  negative,  the  decree 
was  affirmed. 

25.  The  rules  respecting  perpetuities  are  as  appli-  Andtodedara- 
cable  to  declarations  of  trust  of  terms  for  years,  as  to  ^tZfioryLrl 
any  other  conveyances.    But  the  cases  on  this  subject 
being  governed  by  the  same  principles  as  those  by 
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which  executory  devises  of  terms  for  years  are  regu- 
Tit.  38.  c.  19.    lated,  they  will  be  stated  under  that  head. 
But  not  to  re-       26.  These  rulcs  do  not,  however,  apply  to  contin- 

niainders  after  t-i  r  -i  i-i 

estates  tail,  geut  uscs  limited  upon,  or  alter  an  estate  tail ;  which 
may  be  given  so  as  to  take  effect  at  any  indefinite 

Tit.  .sfi.  c.  8.  period  of  time,  because  a  common  recovery  suffered 
by  the  tenant  in  tail,  before  the  happening  of  the 
event  on  which  the  limitation  is  to  arise,  will  destroy 
such  limitation. 

Tit.  16.C.  r..         27.  Thus  althouo:h  a  shiftinsf  clause,  annexed  to  the 

1  Inst.  ?,27.  a.  .  °.  O  ' 

n.  1.  limitation  of  a  use  in  fee,  must  take  effect  within  the 

period  above  mentioned ;  yet  where  an  estate  is  li- 
mited to  a  person  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail ;  with  a  proviso,  that  if  a  certain 
estate  shall  devolve  on  the  tenant  for  life,  or  any  of 
his  sons,  the  estate  limited  to  him,  and  also  those  li- 
mited to  his  sons,  shall  cease,  as  if  he  and  they  were 
dead  without  issue,  and  the  estate  shall  go  over  to 
another  person ;  this  clause  is  good :  because  when 
the  first  or  other  son  attains  twenty-one  years  and 
comes  into  possession,  he  may  bar  his  estate  tail,  and 

Doe  V.  also  the  effect  of  this  clause,  by  a  common  recovery  ; 

Tit.  16.  c.  5.     so  that  there  is  no  danger  of  a  perpetuity. 

An  unborn  per-       28.  It  was  formerly  much  doubted  whether  a  limi- 

son  may  be.^,.^  ^  jt>j. 

made  tenant  for  tatiou  lor  lite,  to  au  uubom  pcrsou,  was  good.     i5ut 
'*^'  it  is  now  fully  settled  that  such  a  limitation  is  valid. 

1  East's  R.  AW2.  In  a  modcm  case  Lord  Kenyon  said — "  I  remember 
hearing  Lord  Mansfield  say,  that  when  the  case  of 
Spencer  v.  Duke  of  Marlborough  was  to  be  argued  in 
the  House  of  Lords,  there  was  found  to  be  a  mistake 
in  the  printed  reasons,  on  the  part  of  those  who  op- 
posed the  execution  of  the  power,  in  the  manner  in- 
tended. For  it  had  been  stated  that  there  could  not 
be  a  limitation  to  an  unborn  child  for  life ;  but  that 
was  found  to  be  wrong  ;*  for  certainly  there  may  be 
such  a  limitation  ;   they  therefore  cancelled  that  rea- 

*  Mr.  Booth  was  the  person  who  pointed  out  that  circumstance  to  Mr. 
Filmer. — Cases  and  Opinions,  Vol.  ii.  434. 
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son,  and  framed  another,  stating  the  proposition  to  be 
that  there  could  not  be  a  limitation  to  an  unborn  child 
for  life,  with  limitations  to  the  issue  of  such  unborn 
child,  in  succession  ;  and  that  doctrine  was  distinctly  Hay  v. 
laid  down  by  the  learned  Judge  who  delivered  the  JiWRep. 
opinion  of  the  Judges  in  the  House  of  Lords."  ^^  ^•^• 

29.  An  estate  may  also  be  limited,  by  an  appoint-  Erudeneii 
ment,  to  a  person  for  life^  who  is  not  born  at  the  time  AmeiT'ie. 
when  the  deed  by  which  the  power  was  created,  was 
executed. 

30.  It  is  now  settled  that  a  vested  remainder  may  be  And  a  vested 
limited  upon  an  estate  for  life  given  to  an  unborn  per-  limited  on  that 
son;  and  Lord  Alvanley  has  said — *' A  question  might  ^^^^^^' 
arise  how  far  an  unborn  child  is  to  be  made  tenant  for  2ves.juu.357. 
life  ;  but  it  is  establishedT  on  good  principle,  in  pre- 
cedent, certainly  that  this  may  be.     The  doubt  was 
whether  this  was  not  tying  up  the  estate  beyond  lives 

in  being  and  twenty-one  years  afterwards  ;  but  that 
is  not  so,  where  the  absolute  interest  is  disposed  of, 
and  vested,  though  part  is  given  for  life  ;  for  that  per- 
son, with  the  person  having  the  absolute  interest,  may 
dispose  of  it.     It  is  not  unalienable." 

31.  But  it  is  equally  clear,  from  what  has  been  But  no  estate 
stated  in  the  preceding  sections,  that  no  estate  can  be  tTIhe^isiue  of 
limited  to  the  issue  of  an  unborn  person,  as  a  pur-  5"^""^°'^"  ^"' 
chaser,   that  being  a  possibility  upon  a  possibility,  Feame  Ex. 
which  the  law  will  in  no  case  admit ;  and  would  also  et^ed.^^' 
render  an  estate  so  lirnited  unalienable,  for  a  longer  Beard  v. 
period  than  is  allowed.     But  a  limitation  of  this  kind  5  Barn°  &  Aid. 
would  not  render  the  limitation  to  the  unborn  person  ^^^' 

for  life  void. 

32.  Estates  may  be  rendered  unalienable  by  act  of  Perpetuities 
parliament,  as  in  the  case  of  estates  tail  granted  by  acTofPaWia- 
the  crown  to  individuals,   as  a  reward  for  services  '"^"^' 
where  the  remainder   or  reversion  is   vested   in  the  vide  Tit.  3f 
Crown ;  which  cannot  be  barred  by  fine  or  recovery.    '^'  ^^' 

33.  There  are  also  several  instances  of  particular 
estates,  which  are  rendered  unalienable  by  act  of  par- 
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liament.  Thus,  by  a  special  act  of  parliament  made 
]\iountjoy's  in  27  Hcnry  VIII.  the  manor  of  Hemston  Arundel  was 
case,  o  Rep.  g^^^ailcd  to  Auue  wife  of  Charles  Lord  Mountjoy,  and 
John  Pawlett  and  Elizabeth  his  wife,  and  to  the  heirs 
of  their  bodies  begotten ;  with  a  proviso,  that  they 
should  not  bar  the  entail ;  which  was  held  good  by 
the  Court  of  King's  Bench. 

34.  By  a  private  act,  3  Charles  I.  the  castle,  ho- 
nour, manor,  and  lordship  of  Arundel,  together  with 
other  estates,  were  limited  to  Thomas  Earl  of  Arundel 
and  Surry,  and  the  heirs  male  of  his  body,  remainder 
to  the  heirs  of  the  body  of  the  said  earl,  remainder 
to  Lord  William  Howard,  and  the  heirs  male  of  his 
body ;  remainder  to  the  heirs  of  the  body  of  the  said 
Lord  William  Howard,  remainder  to  the  said  Earl 
of  Arundel  and  his  heirs.  And  it  was  enacted,  that 
neither  the  said  Thomas  Earl  of  Arundel,  nor  any  of 
the  heirs  male  or  other  heirs  of  his  body,  nor  any 
other  person  or  persons,  his  or  their  heirs  male  of  his 
or  their  bodies  issuing,  to  whom  any  estate  of  inheri- 
tance of  or  in  the  premises,  or  any  part  thereof,  should 
thereafter  come,  descend,  or  accrue,  by  force  or  means 
of  the  said  act,  should  thereafter  alien,  give,  grant, 
bargain  and  sell,  or  otherwise  convey  away  the  same, 
or  any  part  thereof,  or  any  other  thing  do,  which 
should  or  might  be  to  the  disherison  of  the  heirs  in- 
heritable by  force  of  the  said  act,  or  whereby  any  of 
them  should  be  barred,  or  put  from  entry  into  the 
premises. 

35.  By  the  stat.  5  Anne,  c.  3.  it  is  enacted,  that  the 
Duke  of  Marlborough  shall  stand  and  be  seised  of  the 
honour,  manor,  and  park  of  Woodstock,  for  and  dur- 
ing the  term  of  his  natural  life,  remainder  to  the  heirs 
male  of  his  body,  remainder  to  all  his  daughters,  and 
the  heirs  male  of  their  respective  bodies,  severally  and 
successively,  according  to  the  priority  of  their  birth ; 
with  a  proviso,  that  neither  the  duke  or  the  heirs  male 
of  his  body,  nor  any  of  his  daughters  or  the  heirs  male 


j 
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of  their  bodies,  shall  have  any  power,  by  fine  or  re- 
covery, or  any  other  act,  to  hinder,  bar,  or  disinherit 
any  the  person  or  persons  to  or  upon  w^hom  the  said 
manors,  &:c.  were  thereby  limited,  from  holding  or 
enjoying  the  same,  according  to  the  limitations  in  the 
act  mentioned. 
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39.  But  not  the  Reversion. 
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44.  How  Warranties  may  be  de- 

27.   Collateral  Warranty. 

stroyed. 

32.  Statute  of  Gloucester. 

Section  1. 

With  respect  to  the  reddendum  or  reservation  in  a  Reddendum. 
deed,  the  following  circumstances  are  necessary  to 
make  it  good.     i.   It  must  be  by  apt  words,     ii.  It  iinst. 47.a. 
must  be  of  some  other  thing,  issuing  or  coming  out  of 
the  thing  granted,  and  not  a  part  of  the  thing  itself, 
nor  of  something  issuing  out  of  another  thing,     iii.  It 
must  be  of  such  thing  whereunto  the  grantor  may  re- 
sort to  distrain,     iv.  It  must  be  made  to  one  of  the  Tit.  2?.  c.  1. 
grantors,  and  not  to  a  stranger  to  the  deed. 

2.  The  nature  of  conditions  having  been  explained  CoBdition. 
in  Title  13,   it  will  here  only  be  necessary  to  inquire 
by  what  words  a  condition  in  deed  may  be  created. 

Littleton  says — "  Divers  words  there  be,  which  by 
virtue  of  themselves  make  estates  upon  condition. 
One  is  the  word,  sub  conditions  As  if  A.  enfeoff  B. 
of  certain  lands,  to  have  and  to  hold  to  the  said  B. 
and  his  heirs,  upon  condition  that  the  said  B,  and  his 
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heirs  do  pay,  or  cause  to  be  paid,  to  the  aforesaid  A. 
and  his  heirs  yearly  such  a  rent,  &c.:  in  this  case,  with- 
out any  more  saying,  the  feoffee  hath  an  estate  upon 

^  ^-•'-  condition.     Also  if  the  words  were  such ;  provided 

always,  that  the  aforesaid  B.  do  pay,  or  cause  to  be 
paid,  to  the  aforesaid  A.  such  a  rent,  &c.:  or  these ;  so 
that  the  said  B.  do  pay,  or  cause  to  be  paid  to  the 
aforesaid  A.  such  a  rent,  &c.:  in  these  cases,  without 
more  saying,  the  feoffee  hath  but  an  estate  on  condi- 

%  330.  tion.    Also  there  be  other  words  in  a  deed,  which  cause 

the  tenements  to  be  conditional.  As  if  upon  such 
feoffment  a  rent  be  reserved  to  the  feoffor,  &c.,  and 
afterwards  this  word  is  put  into  the  deed ;  that  if  it 
happen  the  aforesaid  rent  to  be  behind  in  part  or  in 
all,  that  then  it  shall  be  lawful  for  the  feoffor  and  his 
heirs  to  enter,  &c.  :  this  is  a  deed  upon  condition." 

3.  There  are  other  words  that  make  a  condition  in 
a  deed,  provided  a  power  of  entry  is  added  to  them. 

§331.  Thus  Littleton  says,  the  words  si  contingat  will  create 

a  condition,  if  a  power  of  entry  is  added ;  and  there- 
Touch.  122.  fore,  if  A.  grants  lands  to  B.,  to  have  and  to  hold  to 
him  and  his  heirs ;  and  if,  or,  but  if  it  happen,  that  the 
said  B.  do  not  pay  to  A.  10/.  at  Easter,  without  more 
words,  this  is  not  a  good  condition.  But  if  these  words 
be  added,  that  then  it  shall  be  lawful  for  A.  to  re- 
enter, it  will  be  good  condition. 

4.  It  is  said  in  the  Touchstone,  that  although  the 
words  proviso,  ita  quod  and  sub  couditionCy  are  the  most 
proper  words  to  make  a  condition,  yet  they  had  not 
always  that  effect,  but  frequently  served  for  other 
purposes:  for  sometimes  they  operated  as  a  qualifi- 
cation or  limitation,  and  sometimes  as  a  covenant. 
And  when  inserted  among  the  covenants  in  a  deed, 
they  operated  as  a  condition  only  when  attended  with 
the  following  circumstances:  i.  Where  the  clause 
wherein  they  were,  had  no  dependance  upon  any  other 
sentence  in  the  deed,  but  stood  by  itself,  ti.  Where 
it  was  compulsory   to   the  feoffee,   donee,   ifec.     iii. 
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Where  it  came  on  the  part,  and  by  the  words  of  the 
feoffor,  donor,  or  lessor,  &c.  iv.  Where  it  was  applied 
to  the  estate,  and  to  some  other  matter. 

5.  Thus,  if  a  person  grants  a  manor,  with  an  advow-  Uem. 
son  appendant,  and  after  the  habendum  and  reservation 

of  the  rent,  amongst  the  covenants,  there  is  this  clause 
inserted :  provided  that  the  grantee  shall  regrant  the 
advowson  for  the  life  of  the  grantor :  this  is  a  good 
condition. 

6.  The  word  provided  may  operate  as  a  condition  iJcm. 
and  a  covenant;  as  if  the  words  are,  provided  always, 
and  the  feoffee  doth  covenant,  that  neither  he  nor  his 
heirs  shall  do  such  an  act :  this  is  both  a  condition  and 

a  covenant.  But  if  the  clause  have  dependance  on 
another  clause  of  the  deed ;  or  be  the  words  of  the 
feoffee  to  compel  the  feoffor  to  do  something ;  then  it 
is  not  a  condition,  but  a  covenant  only  :  as  if  there  be 
in  a  deed  a  covenant  that  the  lessee  shall  scower  the 
ditches,  and  then  these  words  follow,  provided  that 
the  lessor  shall  carry  away  the  earth :  or  if  there  is  a 
covenant  that  the  lessee  shall  repair  the  houses,  and 
then  these  words  follow ;  provided  that  the  lessor  do 
provide  timber :  there  it  is  only  a  covenant. 

7.  So  if  this  clause  be  applied  to  some  other  thing,  idem, 
and  not  to  the  thing  granted,  then  it  is  no  condition. 

As  if  a  lease  of  land  be  made,  rendering  rent  at  B. ; 
provided  that  if  such  a  thing  happen,  it  shall  be  paid 
at  C.  :  this  does  not  make  the  estate  conditional.  Or  a 
lease  is  made  for  years,  without  impeachment  of 
waste ;  provided  that  the  lessee  shall  not  pull  down 
the  houses :  this  does  not  make  the  estate  condi- 
tional. Or  a  lease  is  made  for  years,  rendering  rent ; 
provided  that  the  lessor  shall  not  distrain  for  the  rent : 
this  is  a  good  condition,  but  not  annexed  to  the  estate. 

8.  Lord    Coke  says,   the   word   si,   if,   frequently  iinst.  204.a. 
creates  a  condition,  but  not  always ;  for  sometimes  it  Touch.  123. 
makes  a  limitation ;  as  where  a  lease  is  made  for  years, 

if  J.  S.  shall  so  long  live. 
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Id.  1  Inst. 
204.  a. 


Whichcot  V. 
Fox,  Tit.  13. 
c.  1. 


1  Term  R. 
645.  Willes 
Rep.  136. 


Warranty. 
Ante,  c,  2. 

§6y. 


Express  war- 
ranty. 


1  Inst.  348.  a. 


Idem,  383.  t. 


Idem,  367.  b. 
Touch.  186. 
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9.  Conditions  may  be  annexed  to  demises  for  years, 
without  any  of  these  formal  words,  where  the  apparent 
intent  of  the  lessor  is  to  make  the  estate  conditional ; 
although  the  words  be  not  used  as  the  words  of  the 
lessor,  but  as  those  of  the  lessee,  or  indefinitely  of 
neither.  Thus  if  a  lessee  for  years  covenants  in  his 
lease,  that  if  he,  his  executors  or  assigns,  shall  alien,  it 
shall  be  lawful  for  the  lessor  to  re-enter ;  it  seems  this 
is  a  good  condition,  and  not  a  covenant  only  :  and  the 
lessor  may  take  it  as  a  covenant  or  condition ;  but  not 
as  both. 

10.  It  was  laid  down  in  a  modern  case,  by  the  Court 
of  King's  Bench,  that  no  precise  technical  words  are 
required  in  a  deed,  to  make  a  stipulation  a  condition 
precedent  or  subsequent :  neither  did  it  depend  on  the 
circumstance,  whether  the  clause  was  placed  prior  or 
posterior  in  the  deed,  so  that  it  operated  as  a  proviso 
or  a  covenant;  for  the  same  words  had  been  construed 
to  operate  as  either  the  one  or  the  other,  according  to 
the  nature  of  transaction. 

11.  Lord  Coke's  description  of  a  warranty  having 
been  already  stated,  1  shall  proceed  to  inquire  into  the 
different  kinds  of  warranties,  and  their  effects. 

12.  A  warranty  maybe  either  expressed  or  implied; 
either  in  deed,  or  in  law.  An  express  warranty,  or  a 
warranty  in  deed,  is  where  the  grantor  of  an  estate 
enters  into  an  express  agreement  to  warrant  it  to  the 
grantee ;  and  in  this  the  word  loarrantizo,  or  warrant, 
is  the  only  apt  and  efi'ectual  one,  which  cannot  be  sup- 
plied by  any  other. 

13.  The  word  heirs  is  absolutely  necessary  in  an 
express  warranty ;  for  otherwise  the  heirs  of  the  war- 
rantor will  not  be  bound.  It  is  the  same  with  respect 
to  the  person  to  whom  the  warranty  is  made ;  for  if 
it  be  not  to  the  warrantee  and  his  heirs,  or  in  words 
which  imply  his  heirs,  it  will  cease  upon  the  death  of 
the  warrantee. 

14.  To  make  a  good  express  warranty,  the  following 
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circumstances  are  necessary  : — i.  That  the  person  who 
makes  the  warranty  be  capable  of  so  doing  :  for  if  an 
infant  makes  a  feoffment  in  fee  of  land,  and  binds  him- 
self and  his  heirs  to  warrant  it,  the  warranty  is  void, 
though  the  feoffment  is  only  voidable,    ii.  A  warranty  i  inst.  336.  a. 
must  be  made  by  deed  in  writing  ;  for  a  warranty 
inserted  in  a  will  would  be  void.     in.  There  must  be 
some  estate  to  which  the  warranty  is  annexed,  that  it 
is  capable  of  supporting  it :  for  if  a  person  covenants 
to  warrant  land  to  another,  and  makes  him  no  estate, 
or  makes  him  an  estate  that  is  not  good,  and  covenants 
to  warrant  the  thing;  in  these  cases  the  warranty  is 
void.     IV.  The  estate  to  which  the  warranty  is  an-  idem,  378.  a. 
nexed  must  be  capable  of  supporting  it,  that  is,  it 
must  be  an  estate  of  freehold  :  for  if  a  person  makes  a 
lease  for  years,  and   binds  himself  and  his  heirs  to 
warrant  the  land  to  the  lessee,  this  is  no  warranty  ; 
though  it  may  amount  to  a  covenant,     v.  The  war-  idem,  386.  a. 
ranty  must  descend  upon  the  person  who  is  heir  of 
the  whole  blood,  by  the  common  law,  to  him  who 
made  the  warranty,     vi.  The  heir  must  continue  heir ; 
and  neither  the  descent  of  the  title,  nor  of  the  warranty, 
must  be  interrupted  :  for  if  a  person  binds  himself 
and  his  heirs  to  warranty,  and  afterwards  is  attainted 
of  treason  or  felony,  and  dies,  this  warranty  will  not 
bind  his  heirs.     So  if  a  tenant  in  tail  be  disseised,  and 
after  release  to  the  disseisor,  with  warranty,  and  the 
tenant  in  tail  is  attainted  of  felony,  and  hath  issue  and 
dies,  this  warranty  will  not  bind  the  issue,     vii.  The  iJI.^^P-  ^^• 

'  'J  Vide  Tit.  35. 

estate  that  is  to  be  barred  by  a  warranty,  must  be  c.  i3. 

devested  and  turned  to  a  right,  before]  or  at  the  time 

when  the  warranty  is  made ;  and  the  person  on  whom 

the  warranty  descends,  must  then  have  but  a  right  to 

the  land.     viii.  The  warranty  must  take  effect  in  the  i  lust.  386.  a. 

lifetime  of  the  ancestor,  who  must  be  bound  by  it ;  for 

the  heir  shall  never  be  bound  by  an  express  warranty, 

unless  the  ancestor  was  bound  by  it.     ix.  The  heir  Wem,  370.  a. 

'J  380.  a. 

must  claim  in  the  same  right  that  the  ancestor  did. 
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1  i^j.  Raym.     So  tliG  lieir  must  be  of  full  age,  when  the  warranty 

falls  upon  him ;  otherwise  he  will  not  be  barred  by  it. 

Implied  war.         15.  Implied  warranties  arise  from  some  other  word 

""  ^'  than  the  word  warranty,  or  from  the  nature  of  the 

deed.     Thus  it  has  been  already  stated,  that  by  the 

feudal  law,  if  the  tenant  was  evicted  out  of  his  feud, 

the  lord  was  obliged  to  give  him  another  of  equal  value. 

In  conformity  to  this  principle  it  appears  to  have  been 

the  established  law,  when  Glanville  wrote,  that  every 

feoffment  implied  a  warranty :   Tenentur  aiitem  hcErecks 

GiniiT.  1. 7.      douatorum  donationis  et  res  donatas  siciit   ratiomibiUter 

c.  2. 

factcc  sunt,  illis  quibus  factcc  sunt,  et  hccrcdibus  suis  icar- 
338.  b.  rautizare.     And  the  same  law  prevailed  in  Brae  ton's 

time. 

2  Inst. 274.  16.  This  doctriuc  was  confirmed  by  the  statute  De 

Bigamis,  4  Edw.  I.,  which  declares,  that  *'  in  deeds 
where  is  contained  dedi  et  concessi  tale  tenementum,  with- 
out homage,  or  without  a  clause  that  containeth  war- 
ranty, and  to  be  holden  of  the  givers  and  their  heirs, 
by  a  certain  service  ;  it  is  agreed  that  the  givers,  and 
their  heirs  shall  be  bounden  to  warranty.  And  where 
is  contained  dedi  et  concessi,  &c.,  to  be  holden  of  the 
chief  lords  of  the  fee,  or  of  others,  and  not  of  the 
feoffors,  or  of  their  heirs,  reserving  no  service,  without 
homage,  or  without  the  foresaid  clause,  their  heirs 
shall  not  be  bounded  to  warranty ;  notwithstanding 
the  feoffor,  during  his  own  life,  by  force  of  his  own 
gift,  shall  be  bound  to  warrant." 

17.  In  this  case  it  is  evident  that  the  warranty  was 
a  consequence  of  tenure ;  for  where  there  was  no 
tenure  between  the  feoffor  and  feoffee,  the  warranty 
was  confined  to  the  donor,  who  was  considered  as 
bound  by  his  own  act,  but  did  extend  to  his  heirs. 
Aute,c.  I.  When  it  was  enacted  by  the  statute  Quiaejiiptores,  that 
in  all  future  feoffments  in  fee  simple,  the  feoffee  should 
hold  of  the  chief  lord,  and  not  of  the  feoffor,  the  im- 
plied warranty  arising  from  the  word  dedi,  was  held 
only  to  bind  the  feoffor  during  his  life,  and  not  his 
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heirs.  But  where  a  person  granted  lands  to  another 
in  tail,  or  for  life,  reserving  the  reversion  to  himself,  as 
the  grantee  held  of  the  grantor,  there  being  a  tenure 
subsisting  between  them,  the  old  law  still  continued ;  i  inst.  384.  a. 

2 2/5. 

and  therefore,  where  these  estates  were  created  by 
the  word  dedi,  the  donor  and  his  heirs  were  bound  to 
warranty.  But  where  a  person  granted  an  estate  tail, 
or  for  life,  by  the  word  dedi,  with  a  remainder  over  in 
fee  simple,  as  no  tenure  continued  between  the  donor 
and  donee,  the  warranty  only  continued  during  the 
life  of  the  donor. 

18.  Lord  Coke  says,  if  a  man  makes  a  lease  for  life  i  inst.  384.  o. 
by  the  word  dedi,  reserving  rent,  and  adds  an  express 
warranty,  it  will  not  take  away  the  warranty  in  law  ; 

for  the  lessee  will  have  his  election  to  vouch  by  force 
of  either  of  them. 

19.  The  doctrine  of  implied  warranties  still  exists  idem. 
where  estates  tail  or  for  life  are  created  by  the  word 
dedi  or  give ;  and  the  donor  does  not  part  with  the 
reversion.  But  Lord  Coke  says,  dedi  is  the  only  word 
that  implies  a  warranty,  and  not  the  word  concessi.  It 
has  however  been  generally  supposed,  that  the  word 
grant  in  any  conveyance  will  create  a  warranty,  and 
therefore  trustees  are  advised  not  to  convey  by  the 
word  grant.  But  it  is  now  agreed,  that  the  word 
grant,  when  used  in  the  conveyance  of  a  freehold  estate, 
does  not  imply  a  warranty ;  and  that  if  it  did,  the 
insertion  of  any  express  covenant  on  the  part  of  the  infra,  c.  35. 
grantor,  would  qualify  and  restrain  its  force  and  opera- 
tion within  the  import  and  effect  of  that  covenant ;  for 

when  it  appears,  by  express  words,  how  far  the  parties  Nokes's  case, 
designed  the  warranty  should  extend,  the  law  will  not  '" "'  '^' 
carry  it  farther  by  construction. 

20.  It  was  resolved  in  1  James, — r.  That  in  every  Bustard's  case, 
exchange  the  word  e.vcambiuni  implies  in  itself  tacit^  \  f„X'  {73'  j. 
a  condition,  and  also  a  warranty ;  the  one  to  give  a 
re-entry,  and  the  other,  a  voucher  and  recompense ; 

and  all  in  respect  of  the  reciprocal  consideration,  the 
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one  land  being  given  in  exchange  for  the  other.     But 
it  is  a  special  warranty :  for  upon  the  voucher  by  force 
of  it,  he  shall  not  recover  other  land  in  value,  but  that 
only  which  was  by  him  given  in  exchange.     For  in- 
asmuch as  the  mutual  consideration  is  the  cause  of  the 
warranty,  it  shall  therefore  extend  only  to  lands  re- 
ciprocally given,  and  not  to  other  lands.     And  this 
warranty  runs  only  in  privity,  for  none  shall  vouch  by 
force  of  it,  but  the  parties  to  the  exchange  or  their 
heirs,  and  no  assignee,     ii.  That  if  A.  gives  in  ex- 
change three  acres  to  B.  for  other  three  acres,  and 
afterwards  one  acre  is  evicted  from  B.,  in  that  case 
the  whole  exchange  is  defeated,  and  B.  may  enter 
into  all  his  land  ;  for  although  the  exchange  had  been 
good,  if  A.  had  given  but  two  acres,  or  but  one  acre 
or  less,  yet  forasmuch  as  all  the  three  acres  were  given, 
in  exchange  for  the  others ;  and  the  condition  which 
was  implied  in  the  exchange  was  entire  ;  upon  the 
eviction  of  one  acre,  the  condition  in  law  was  broken, 
and   therefore   an   entry   was   given   on   the  whole. 
III.  That  as,  when  the  whole  estate  in  part  was  evicted, 
the  exchange  was  defeated  ;  so  when  an  estate  of  free- 
hold for  life,  which  was  but  parcel  of  the  estate,  was 
evicted,  the  exchange  was  defeated, 
iinst.  173  6.       21.  In  all  deeds  of  partition  between  coparceners, 
there  is  a  warranty  annexed  to  each  part ;  so  that  if 
either  be  impleaded,  she  may  vouch  her  sister  ;  and 
if  she  loses,  she  may  recover  one  moiety  of  her  loss 
in  value  against  the  other  sister.     For  there  is  a  con- 
dition annexed  to  every  partition,   similar  to  that  an- 
nexed to  every  exchange  ;  that  if  either  the  whole  of 
any  one  share,  or  an  estate  for  life  or  in  tail,  be  thereout 
See  Tit.  19.      evictcd,  the  party  so  evicted  may  enter  on  her  sister's 
moiety,  and  avoid  the  partition  of  an  undivided  moiety 
of  what  is  left. 
Lineiiwar-  22.  Warranty  is  again  divided  into  lineal  and  colla- 

rtnty.  ''  " 

teral.     Lineal  warranty  is  where  the  heir  derives,  or 
might  possibly  derive,  his  title  to  the  land  warranted, 
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either  from  or  through  the  ancestor  who  made  the 
warranty.  Thus  where  a  man  seised  in  fee  made  a 
feoffment,  and  bound  himself  and  his  heirs  to  warranty, 
and  died  leaving  a  son,  upon  whom  the  warranty  de- 
scended, it  was  a  lineal  warranty.  So  where  a  father.  Lit.  §  707. 
or  an  eldest  son,  in  the  lifetime  of  his  father,  released 
to  a  disseisor,  with  warranty,  this  was  lineal  to  the 
younger  son. 

23.  The  effects  of  a  lineal  warranty  are,  i.  To  bar 
the  warrantor  and  his  heirs  from  ever  claiming  the 
lands  warranted ;  so  that  if  a  purchaser  with  warranty 
is  impleaded  by  the  warrantor  or  his  heirs,  he  may 
show  his  warranty,  which  in  pleading  is  called  a 
rebutter,  and  is  an  effectual  bar  to  the  claim,  ii.  To 
compel  the  warrantor  and  his  heirs  to  give  the  war- 
rantee, in  case  of  eviction,  lands  of  equal  value  to  those 
he  has  lost ;  and  therefore  if  a  purchaser  with  warranty 
is  impleaded  or  sued  by  a  stranger  for  the  land,  he 
may  vouch,  that  is,  call  in  the  warrantor  or  his  heirs, 
to.  defend  the  land ;  and  if  the  vouchee  cannot  defend 
them,  he  must  then  give  the  warrantee  lands  of  equal 
value  to  those  he  has  lost. 

24.  A  purchaser  with  warranty  may  also  at  any  fiw.n.b.  isi. 
time  bring  a  writ  of  ivarrantia  chartce  upon  the  war-      ^^'  ^' 
ranty,  either  against  the  warrantor  or  his  heirs ;  and 

by  that  means  all  the  lands  whereof  the  warrantor  or 
his  heirs  was  seised  at  the  time  of  suing  out  the  writ, 
will  be  bound  and  charged  with  the  warranty. 

25.  The  obligation  which  the  heir  of  the  warrantor  Oniy  binds  the 
is  under,  in  the  case  of  a  lineal  warranty,  of  giving  to  hasViets.^ 
the  warrantee,  upon  eviction,  lands  of  equal  value  to 

those  he  has  lost,  is  however  only  on  condition  that 
he  has  other  lands  of  equal  value,  by  descent  from  the 
warranting  ancestor ;  which  are  called  assets. 

26.  Lands  in  possession  of  an  heir  must  have  the  1in8t.374.ft. 
following  qualities  :   i.  They  must  be  assets,  that  is 

of  equal  value  or  more  at  the  time  of  the  descent. 
II.  They  must  be  by  descent,  and  not  by  purchase  or 
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gift.  III.  They  must  be  estates  in  fee  simple,  and  not 
in  tail,  or  for  another  man's  life.  iv.  They  must  de- 
scend to  him  as  heir  to  the  same  ancestor  that  made 
the  warranty,  v.  Nothing  but  lands  or  tenements, 
or  rents  or  services  valuable,  or  other  profits  issuing 
out  of  lands  or  tenements,  are  assets ;  and  not  perso- 
nal inheritances,  as  annuities  and  the  like.  vi.  The 
lands  must  be  in  estate  or  interest,  and  not  in  use,  or 
right  of  action,  or  right  of  entry ;  for  they  are  not 
assets  till  they  are  reduced  into  possession. 

27.  A  collateral  warranty  is,  where  the  heir's  title 
to  the  land  neither  was,  nor  could  have  been,  derived 
from  the  warranting  ancestor ;  and  yet  it  barred  the 
heir  from  ever  claiming  the  land ;  and  also  imposed 
on  him  the  same  obligation  of  giving  the  warrantee 
other  lands,  in  case  of  eviction,  as  if  the  warranty  were 
lineal,  provided  the  heir  had  assets. 

28.  Thus  Littleton  says,  if  there  was  father  and 
son,  and  the  son  purchased  lands  in  fee,  and  the  father 
disseised  the  son,  and  aliened  in  fee  by  deed,  and 
bound  himself  and  his  heirs  to  warranty,  and  died ; 
the  son  was  barred  by  this  warranty,  which  was 
collateral,  though  it  descended  lineally  from  the  father 
to  the  son ;  because  the  son  did  not  derive  his  title  to 
this  estate  from  his  father ;  for  the  father  had  no  estate 
in  right  in  the  land. 

29.  The  effect  of  a  collateral  warranty  is  so  singular, 
and  so  apparently  unjust,  that  many  inquiries  have 
been  made  respecting  its  origin. 

Sir  Martin  Wright  endeavours  to  account  for  it  in 
the  following  manner.  It  was  a  maxim  of  our  ancient 
law,  that  no  person  could  alien  his  feud  without  the 
consent  of  his  next  collateral  heir ;  qui proximus  erat  in 
successione  collaterali :  for  although  the  law  trusted  the 
ancestor  with  the  interest  of  his  own  immediate  de- 
scendants, yet  he  could  not  disinherit  the  next  colla- 
teral heir,  who  having  a  distinct,  though  remote  in- 
terest, in  the  feudal  donation,  could  not  be  deprived 
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of  it,  but  by  an  act  of  his  own.  This  manifestly 
pointed  out  the  foundation,  and  partly  suggested  the 
reason,  of  collateral  warranty.  Though  it  was  not 
easy  to  conceive  how  it  came  to  pass,  that  the  con- 
currence or  simple  consent  of  the  next  collateral, 
which  by  the  old  law  was  required  to  defeat  his  own 
hopes  of  the  succession,  should  swell  up  to  our  notions 
of  collateral  warranty,  and  be  advanced  into  a  means 
to  defeat  even  estates  to  which  such  collaterals  could 
have  no  possible  hopes  of  succeeding. 

30.  Lord  Chief  Baron  Gilbert,  whose  authority  is  of  Ten.  143. 
the  greatest  weight,  has  endeavoured  to  account  for 
collateral  warranty  in  another  manner.  He  thought 
it  was  introduced  for  the  quieting  disseisins,  that  were 
usually  very  frequent  in  those  unsettled  times,  be- 
tween neighbouring  feudaries,  (and  from  thence  called 
deadly  feuds,)  for  which  purpose  it  was  usual  for  such 
disseisors  to  purchase  warranties  from  some  ancestor 
of  the  family.  And  this  gave  a  right  to  such  disseisor ; 
for  it  might  be  easier  to  compound  with  the  ancestor, 
than  with  the  party  to  whom  the  wrong  was  actually 
done,  and  then  to  quiet  men's  possessions,  such  war- 
ranty bound ;  if  the  owner  acquiesced  under  his  ex- 
pectations from  such  relations. 

31.  Lord  Chief  Justice  Vaughan  says,  at  common  Vaugh.  Rep. 
law,  the  distinction  of  a  lineal  and  collateral  warranty 
was  useless  and  unknown ;  for  though  what  we  now 
call  a  collateral  and  a  lineal  warranty  might  be  in 
speculation,  yet  as  to  any  effect  in  law  there  was  no 
difterence :  but  the  warranty  of  the  ancestor  descend- 
ing on  the  heir,  whether  the  one  or  the  other,  equally 
bound ;    and   this   appeared   from    Littleton,    whose 
words  were,  §  697. — "  Before  the  statute  of  Glouces- 
ter, all  warranties  which  descended  to  them  which  are 
heirs  to  those  who  made  the  warranties,  were  bars  to 
the  same  heirs  to  demand  any  lands  or  tenements  vidci2Mod. 
against  the  warranties,  except  the  warranties  which  ^'"' 
commence  by  disseisin." 

VOL.  iv.  3  c 
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Stance  af  32.  There  have  been  several  statutes  made  to  re- 

1  hK_-'tto'.iL  strain  the  operation  of  warranties.  The  first  of  these 
*  ~^*  is  the  statute  of  Gloucester^  6  Ed.  I.  c.  1.,  by  which 
ii  is  enacted,  i.  Tliat  if  a  tenant  by  the  curtesy  aliened 
with  warranty,  and  died,  this  should  be  no  bar  to  the 
heir,  in  a  writ  of  juori  ifanccsii;)?',  without  assets  in  fee 
simple.  And  if  lands  and  tenements  descended  to 
the  heir  from  ihe  father,  he  should  be  barred,  having 
retrard  to  the  value  thereof,  ii.  That  if  the  heir,  for 
want  of  assets  at  that  time  desc-ended,  recovered  the 
lands  of  his  mother,  before  this  act,  and  afterwards 
assets  descended  to  the  heir,  from  the  father;  then 
the  tenant  should  recover  against  the  heir,  the  inheri- 
tance of  the  mother,  by  a  writ  of  false  judgment. 
sutaeDe  33.  The  ucxt  Statute  by  which  the  operation  of 

i^2.§i.      warranties  was  abridged,  was  the  statute  D:  Djnis 
Gm^^tionulikj-s ;  of  which  the  object  was  to  secure  the 
c<Mitinuance  of  the  estate  tail  to  the  issue  of  the  donee. 
Uu|;i2.       and  the  reversion  to  the  donor.    The  Judges  therefore 
^       held,  that  a  tenant  in  tail  could  not  bar  his  issue  by  a 
lineal  warranty,  without  assets;  for  otherwise  ever\- 
tttuuit  in  tail  might  have  evaded  the  statute.     But  by 
a  kind  of  analogy  to  what  the  legislature  had  enacted 
ii"«.374.L    in  the  statute  of  Gloucester,  thev  held  that  such  a 
warrantT  would  bar  the  issue,  if  he  had  assets. 


16. 


34.  It  was  however  held,  that  a  collateral  warranty 
was  not  prohibited  by  that  statute ;  for  as  it  was  only 
declared  that  the  will  cf  the  doner  should  be  observed, 
the  Judges  would  not  extend  it  to  collaterals :  who 
AJA  not  take  by  the  gift,  and  therefore  coiild  not  be 
forbidden  from  barring  by  their  warranty. 
irfis,ifcc  35.  Thus  Littleton  says,  if  a  tenant  in  tail  hath 

issue  three  sons,  and  discontinues  the  estate  tail  in 
fee,  and  the  second  son  releases  by  deed  to  the  dis- 
contimiee  with  warranty,  and  dies  without  issue  ;  this 
varraiity  will  rebut  the  eldest  son,  and  prevent  him 
from  recovering  the  estate  tail ;  because  it  is  a  colla- 
teral warranty;  for  the  eldest  son  cannot  make  a  title 


Title  XX  XII.     Deed.     Ch.  xxir.  i  36— 3S. 

to  the  second  son  under  the  entail.     And  Lord  Coke, 

in  his  comment  on  this  passage,  says, — **  A  collateral  iiMt.374.». 

warranty,  made  by  a  collateral  ancestor  of  the  donee, 

doth  bind  the  right  of  an  estate  tail,  albeit  there  be 

no  assets.    And  the  reason  thereof  is  upon  the  statute 

of  Doms  ConditiojiaUhm,  for  that  it  is  not  made  by  the 

tenant  in  tail^c.  as  the  lineal  warranty  is.*' 

36.  With  respect  to  remainders  expectant  on  es-  wikiiaasi 
tates  tail,  there  is  nothing  in  the  sta:  ::^  D-  Domis 

which  either  directly  or  indirectly  rest:  V:      .' 

in  tail  from  barring  them  by  his  warranij  . 
fore  the    operation   of  a  warranty  in  rer,      .   .        - 
mainder-men,  expectant  upon  the  determination  of 
estates  tail,  remains  as  it  was  before  the  statute ;  so 
that  such  a  warranty  is  a  bar  without  assets. 

37.  Thus  Littleton  says,  if  a  man  has  issue  three  §ri<. 
sons,  and  gives  land  to  the  eldest  son,  and  the  heirs  of 

his  body,  remainder  to  his  second  son  and  the  heirs 

of  his  body,  remainder  to  the  third  son  in  the  same 

manner;  in  this  case,  if  the  eldest  son  discontinues 

the  estate  tail  in  fee,  and  binds  himself  and  his  heirs 

to  warranty,  and  dies  without  issue :  this  is  a  colla-  sync's  eass, 

teral  warranty  to  the  second  son,  and  will  bar  him  Crx'jJ*2ir. 

from  demanding  the  land  by  force  of  the  remainder : 

for  that  the  remainder  was  his  title,   and  his  ^er 

brother  was  collateral  to  this  title,  which  commenced 

by  force  of  the  remainder. 

38.  In  the  case  of  Bole  v.  Horton,  which  will  be  Yh^sst. 
stated  hereafter.  Lord  Ch.  Just.  Vaughm  lays  it  down 

as  clear  law,  that  the  statute  Dc  D-juu  does  not  re- 
strain the  warranty  of  tenant  in  tail  from  barring  re- 
mainder-men by  the  descent  of  the  warranty  on  them. 
— I.  Because  the  mischief  complained  of  in  the  statute 
was,  that  the  issue  in  tail  was  disinherited  ;  but  the 
warranty  of  the  donee  in  tail,  descendinar  upon  the 
remainder-man,  who  claims  by  purchase  from  the 
donor,  and  not  by  descent  from  the  donee  in  tail, 
could  be  no  disinheritiui:  of  the  issue  of  the  dosee. 
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II.  The  statute  did  not  provide  against  inconveniences 
or  mischiefs  which  did  not  exist  at  the  time  of  making 
the  statute.  Now,  when  the  statute  was  made,  there 
could  be  no  remainder  in  tail,  because  all  estates  which 
are  estates  tail  since  the  statute,  were  fee  simple  con- 

VideTit.35.    ditioual  before  the  statute,  upon  which  a  remainder 
could  not  be  hmited. 

But  not  the  39.  With  rcspcct  to  a  reversion  expectant  on  an 

estate  tail,  it  has  never  been  determined  that  it  may 
be  barred  by  the  warranty  of  the  tenant  in  tail ;  and 
the  better  opinion  appears  to  be  that  it  would  not  be 
barred  by  such  a  warranty. 

Boi«v.  Hor-         40.  W.  Vesey  devised  certain  lands  to  J.  Vesey  his 

360.  ""^  *  eldest  son  for  life,  remainder  to  the  heirs  male  of  his 
body,  remainder  to  Robert  Vesey  and  the  heirs  male 
of  his  body,  remainder  to  William  Vesey  and  the 
heirs  male  of  his  body,  remainder  to  Mathew  Vesey 
and  the  heirs  male  of  his  body,  and  died.  John 
entered  and  died  without  male  issue,  leaving  two 
daughters,  Elizabeth  and  Sarah.  Robert  entered,  and 
died  seised  without  male  issue  ;  upon  which  William 
entered :  and  Mathew  died  without  male  issue  in  flie 
lifetime  of  William.  William  made  a  feoffment  in  fee 
of  the  lands  with  warranty,  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  Ann  his  wife  for  life, 
remainder  over.  William  died  without  issue  male, 
and  Ann  his  wife  entered.  Elizabeth  and  Sarah,  the 
daughters  and  coheirs  of  John  and  William,  brought 
a  formedon  in  the  reverter  against  Ann  the  widow  of 
William ;  and  the  question  was,  whether  Ann  could 
rebut  them  by  the  warranty. 

Lord  Chief  Just.  Vaudian  arofued  that  the  statute 
De  Donis  restrained  the  warranty  of  tenant  in  tail 
from  barring  the  donor's  reversion,  by  expressly  pro- 
viding that  the  donee  in  tail  should  not  have  it  in  his 
power  to  bar  the  donor  of  his  reversion.  Ita  quod  non 
luiheant  illi,  (juibus  tcneinentian  sic  fiiit  datum  sub  con- 
ditione,  jjotestatem  alicnandi  tcuamentiun  sic  datum,  quo 
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onimis  ad  exitiim  illorum  qidhus  tenementum  sic  fiierit 
datum  remaneat  post  coram  obi  turn;  vel  ad  donatorem,  vel 
ad  ejus  hcErcdem,  si  e.vitus  deficiat,  revci^tatur.  By  these 
words  the  donee  or  tenant  in  tail  was  restrained  from 
all  power  of  alienation,  whereby  the  lands  entailed 
might  not  descend  to  the  heir  in  tail,  after  his  death. 
Therefore  by  these  words  he  was  restrained  from 
alienation  with  warranty,  which  doubtless  would 
hinder  the  lands  so  to  descend,  if  it  were  not  re- 
strained by  the  words  of  the  statute.  By  the  same 
words  the  donee  in  tail  was  restrained  from  the  power 
of  alienation,  whereby  the  land  entailed  might  not  re- 
vert to  the  donor,  for  want  of  issue  in  tail.  Therefore 
by  those  words  he  was  restrained  from  such  alienation 
with  warranty,  whereby  the  lands  entailed  might  not 
revert  to  the  donor  or  his  heirs,  for  want  of  issue  in 
tail ;  for  the  same  words  of  the  statute  must  be  of 
equal  power  and  extent  to  restrain  the  donee's  alien- 
ation from  damaging  the  donor,  as  from  damaging  the 
issue  in  tail.  Admit  the  words  of  restraint  in  the  sta- 
tute had  been  rc.v  statuit  S^c.  ita  quod  non  habeant  ilU 
quibus  tenementum  sic  f  nit  datum  sub  conditione  potestatem 
alienandi  tenementum  sic  datum  per  ivarvantiam,  vel  alitcr, 
quo  7ninus  ad  e.vitum  eorum  remaneat^  vel  dd  donatorem  re- 
vertatur :  it  had  then  been  clear  to  every  understand- 
ing, that  the  warranty  of  the  donee,  or  tenant  in  tail, 
by  the  express  words  of  the  statute,  did  neither  bar 
the  donor,  nor  the  issue  in  tail ;  and  then  observe 
what  consequences  had  been  rightly  deduced  from 
such  restraint,  made  by  the  statute.  The  statute  ex- 
pressly restrains  the  warranty  of  tenant  in  tail  from 
barring  his  issue ;  whence  it  follows,  that  by  the  sta- 
tute, the  issue  in  tail  is  not  barred  by  the  lineal  war- 
ranty of  the  tenant  in  tail,  because  his  warranty  upon 
the  issue  in  tail  cannot  possibly  be  any  other  than  a 
lineal  warranty.  It  may  be  said  in  like  manner  that 
the  statute  De  Donis  restrains  the  warranty  of  tenant 
in  tail  from  barring  the  donor,  or  his  heirs  of  the  re- 
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version :  the  consequence  thence  deducible  was,  that 
the  statute  restrained  the  collateral  warranty  of  tenant 
in  tail  from  barring  the  donor  or  his  heirs;  because  his 
warranty  falling  upon  the  donor  or  his  heir,  could  be 
no  other  than  a  collateral  warranty.  Now  it  was  true, 
the  word  warranty  was  not,  in  syllables,  within  the 
restraint  of  the  statute;  but  it  was  necessarily  im- 
plied in  it,  else  the  issue  in  tail  would  be  barred  by 
the  warranty  of  tenant  in  tail,  without  assets ;  contrary 
to  all  the  books  since  the  making  of  the  statute.  But 
those  general  words  of  the  statute,  restraining  the 
donee's  power  of  alienation  in  express  terms,  equally 
and  pari  passu  for  the  benefit  of  the  donor,  as  for  the 
benefit  of  the  issue  in  tail,  could  never  be  understood 
to  restrain  the  warranty  of  tenant  in  tail  only,  for  the 
the  benefit  of  the  issue  in  tail,  but  not  for  the  benefit  of 
donor.  But  the  statute  must  necessarily  restrain  the 
warranty,  indefinitely  from  hurting  either;  and  by 
consequence  his  lineal  warranty  was  restrained  from 
hurting  his  issue,  and  his  collateral  warranty  from 
hurtinsr  the  donor ;  to  whom  his  warranty  could  never 
be  but  collateral ;  as  it  could  never  be  but  lineal  to 
the  issue  in  tail.  And  if  the  warranty  were  necessarily 
understood  and  implied  in  the  statute,  its  operation 
must  be  the  same,  as  if  it  had  been  expressly  inserted 
in  the  statute.  Then  to  say  that,  by  the  restraint  of 
the  statute,  the  donees  have  not  power  to  alien  the 
land  entailed,  quo  minus  ad  cjcitum  illorum  remancat  post 
illoriim  mortejn;  but  they  have  power  to  alien  quo  minus 
ad  doimtorem  rcvcrtatur,  dtjicicnti  eaitu;  would  be  to 
make  the  statute  contradictory  to  itself. 

No  judgment  was  given  in  this  case,  the  Court  be- 
ing divided.    Vaughan  and  Archer  for  the  demandant, 
and  Wylde  and  Atkins  for  the  tenant.    But  Vaughan's 
opinion  is  generally  held  to  be  law. 
St.iiHen.7.        41.  By  the  statute  11  Hen.  VII.  c.  20.  it  is  enacted, 

c.  20,  . 

that  in  case  a  wife,  after  the  death  of  her  husband, 
shall  alone,  or  with  any  after- taken  husband,   alien 
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with  warranty  any  lands  which  she  holds  in  dower,  or 
of  which  she  is  seised  in  tail,  of  the  gift  of  her  former 
husband,  or  of  any  of  his  ancestors,  such  warranty 
shall  be  void. 

42.  By  the  statute  4  Ann.  c.  IG.  ^21.  it  is  enacted,  stat.4Ann. 

1  •  1  c.  16. 

that  all  warranties  made  after  the  first  day  of  Trinity 
term  170G,  by  any  tenant  for  life,  of  any  lands,  tene- 
ments, or  hereditaments,  the  same  descending  or 
coming  to  any  person  in  reversion  or  remainder,  shall 
be  void  and  of  none  effect.  And  likewise  all  colla- 
teral warranties  which  shall  be  made  after  the  same 
day,  of  any  lands,  tenements,  or  hereditaments,  by 
any  ancestor  v^^ho  has  no  estate  of  inheritance  in  pos- 
session in  the  same,  shall  be  void  against  his  heir. 

43.  It  is  observable  that  this  act  does  not  extend '^'''« 'f''- ^5. 
to  alienations  by  tenants  m  tail  m  possession;  and 
therefore  their  warranties  are  not  restrained  by  this 

act,  but  have  the  same  effect  as  they  had  before. 

44.  A  warranty,  whether  lineal  or  collateral,  may  Howwamn- 
be  defeated,  determined,  or  avoided,  in  all  or  in  part,  stroy'^df 
And  this  is  sometimes  by  matter  in  law,  and  some- 
times by  matter  in  deed. 

45.  Thus  if  the  estate  to  which  the  warranty  is  an-  Touch.  201. 
nexed  be  gone,  the  warranty  is  gone  also ;  and  there- 
fore if  an  estate  tail,  to  which  a  warranty  is  annexed, 

be  spent,  the  warranty  is  determined. 

46.  So  a  warranty  may  be  destroyed  by  the  attainder  Lit.  ^745.747. 
of  the  warrantor.     Thus  if  tenant  in  tail  is  disseised^ 

and  releases  to  the  disseisor,  with  warranty,  and  after- 
wards is  attainted,  and  dies  leaving  issue ;  in  this  case 
the  issue  may  enter  on  the  disseisor :  for  the  war- 
ranty did  not  descend  to  the  issue  in  tail ;  because  his 
father,  by  the  attainder,  became  incapable  of  trans- 
mitting any  thing  by  descent. 

•  47.  Warranties  may  also  be  defeated  by  matter  in  Lit.  §/4S. 
deed :  as  if  the  person  to  whom  a  warranty  is  made,  or 
who  has  the  estate  to  Avhich  the  warranty  is  annexed, 
releases  to  the  person  who  is  bound  to  warrant,  all 
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warranties,  or  all  manner  of  covenants  real,  or  all 
manner  of  demands,  the  warranty  is  extinct. 


CHAP.  XXV. 


Construction. — Covenants. 


Nature  of. 


PlowJ.  138. 
1  Vent.  26. 


1. 

Nature  of. 

AO. 

For  quiet  Enjoyment. 

5. 

No   techiical    Words  [ncces- 

57. 

Free  from  Incumbrances. 

sav]/. 

59. 

For  farther  Assurance. 

12. 

Hoio  Construed. 

C4. 

These    Covenants    run    ivith 

13. 

Implied  Covenants. 

the  Land. 

15. 

Qualified  by  express  ones. 

68. 

Are  noto  usually  restrained. 

17. 

Joint  and  several  Covenants. 

72. 

According  to  the  Title  of  the 

21. 

Covenants  Real. 

Vendor. 

25. 

Extend  to  all  claiming  tender 

76. 

Who  are  held  to  claim  -under 

the  Grantee. 

the    Vendor. 

33. 

Except  Under-tenants. 

82. 

Who   are  bound  to  covenant 

37. 

The  Assignor  still  liable. 

for  the  Title. 

59. 

The  Grantees  of  Reversions 

8C. 

Remedies  tinder  these  Cove- 

entitled to  the  Benefit  of 

nants. 

Covenants. 

95. 

Covenants  in  Assignments  of 

42. 

General  and   Specific    Cove- 

Leaseholds. 

nants. 

97 

Covenants  for  Production  of 

44. 

Usual  Covenants  for  the  Title. 

Title  Deeds. 

45. 

That  the  Grantor  is  seised  in 

98 

Covenants  for   Renewal    of 

Fee. 

Leases. 

Secti 

ON 

1. 

A  COVENANT  is  an  agreement  in  a  deed,  by  which 
one  person  obliges  himself  to  do  something  beneficial, 
or  abstain  from  something  which,  if  done,  might  be 
prejudicial,  to  another;  and  a  great  variety  of  agree- 
ments of  this  kind  have  been  introduced  into  modern 
deeds. 

2.  A  covenant  is  generally  an  agreement  to  do 
something  infuturo;  and  differs  from  the  case  where 
an  agreement  refers  to  a  thing  which  is  not  to  be  done 
by  the  person  of  any,  but  to  a  thing  to  be  executed  in 
itself :  and  where  an  agreement  terminates  in  itself,  it 
is  not  properly  a  covenant  but  a  defeasance.     A  co- 
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venant  may,  however,  be  executed,  namely,  that  a  Touch.  ic2. 
thing  is  ah'eady  done. 

3.  A  covenant  can  only  be  created  by  deed;  but  it  Green  v. 
may  be  as  well  by  deed  poll,  as  by  indenture ;  for  the  i  Saik.'iDz. 
covenantee's  acceptance  of  the  deed  is  such  an  assent 

to  the  agreement,  as  will  render  it  binding  on  him; 
But  the  party  must  be  named  in  the  deed  poll. 

4.  Where  lands  are  conveyed  by  indenture  by  two  i  inst.  23i.a. 
persons,  and  one  of  them  does  not  seal  the  deed  ;  yet    "'^'  ^' "' 
if  he  enters  upon  the  land,  and  accepts  of  the  deed, 

in  other  matters,  he  will  be  bound  by  the  covenants 
contained  in  it.  And  where  an  estate  is  limited  to  a 
person  for  life,  with  a  remainder  to  another,  who  is 
not  a  party  to  the  deed ;  if  the  remainder-man  enters, 
he  will  be  bound  by  the  covenants  contained  in  the 
deed. 

5.  The  law  has  not  appropriated  any  particular  form  No  technical 
of  words  to  the  creation  of  a  covenant ;  therefore  any  sary. 
words  will  be  sufficient  which  show  the  intention  of 

the  parties. 

6.  Thus,  where  A.  leased  to  B.  for  years,  upon  con-  Bro.Ab.  cov. 
dition  that  he  should  acquit  the  lessor  of  ordinary  and 
extraordinary  charges,  and  should  keep  and  leave  the 
houses,  at  the  end  of  the  term,  in  as  good  a  plight  as 

he  found  them ;  it  was  held  that  these  words  created 
a  covenant. 

7.  Queen  Elizabeth,  by  letters  patent,  let  a  house  Bret  v. 

to  W.  Cumberland,  wherein  were  these  words:  "  And  crTjac.^ay'j. 
the  said  lessee,  his  executors,  and  assigns,  reparabunt 
domum  pra'dictam,  and  shall  leave  the  said  house  so  re- 
paired," &c.  The  Court  held,  that  these  words  in  the 
Queen's  patent  amounted  to  a  covenant  on  the  part  of 
the  lessee;  and  he  accepting  the  lease,  was  bound 
by  it. 

8.  If  a  lessee  for  years  covenants  to  repair,  &:c.  Holder  v.  Tay- 
provided  always,  and  it  is  agreed,  that  the  lessor  sY^.  °  '  ' 
shall  find  great  timber,  &c.:  this  makes  a  covenant 

on  the  part  of  the  lessor  to  find  great  timber,  by  the 
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word  agreed ;  and  it  shall  not  be  a  qualification  of  the 
covenant  of  the  lessee.  But  if  the  lessee  covenanted 
to  repair,  provided  always,  that  the  lessor  shall  find 
great  timber;  without  the  word  agreed,  this  proviso 
would  not  create  any  covenant  on  the  part  of  the 
lessor,  but  would  only  be  a  qualification  of  the  cove- 
nant of  the  lessee. 
HoUisv.  carr,       9.  In  articlcs  of  aofreement,  recitinar  an  intended 

2  Mod.  86.  .  .  ^  1        1  •  •  1  •  r 

Id.  268.  marriage,  it  v/as  covenanted,  that  in  consideration  or 

the  lady's  portion,  a  jointure  should  be  settled  on  her; 
and  the  conclusion  was  in  these  words  :  *'  And  it  is 
hereby  agreed,  that  a  fine  shall  be  levied  to  secure 
the  payment  of  the  said  portion." — It  was  resolved, 
that  these  words  created  a  covenant  to  levy  a  fine. 
For  wherever  there  is  an  agreement  under  hand  and 
seal,  covenant  lies. 
Appietonv.  10.  It  was  held  in  a  modern  case,  that  where  a 

148.  '  '  person,  for  himself,  his  heirs,  executors,  &c.,  on  the 
part  and  behalf  of  A.  B.,  covenanted  that  the  said 
A.  B.,  his  heirs,  &c.,  should  pay  a  sum  of  money, 
and  sealed  the  deed;  he  was  personally  bound  by  the 
covenant. 
Rudgev.  11.  If  a  man  conveys  land  to  another  in  fee,  ^vith 

1  RoT  Ab.  warranty,  and  after  the  land  is  evicted  by  elder  title 
5  Ves^Rep."^'  ^^^  Certain  years,  the  grantee  of  the  land  may  have 
^1^-  an  action  of  covenant  upon  the  said  words,  against  the 

grantor,  upon  the  eviction,  though  the  warranty  be 
annexed  to  the  freehold ;  for  the  said  words  make  a 
covenant  if  a  chattel  be  evicted  ;  and  a  warranty,  if  a 
freehold  be  demanded. 
Howconstiued.      12.  A  covcnaut  bclug  part  of  a  deed  is  subject  to 
the  general  rules  established  for  the  construction  of 
Touch.  1G6.      deeds ;  as  i.  to  be  always  taken  most  strongly  against 
the  covenantor,  and  most  in  advantage  to  the  cove- 
nantee.    IT.  To  be  taken  according  to  the  intent  of 
T.  Raym.  icj.  the  partics.     III.  To  be  construed,  ut  res  magisyaleat 
quam  pereat.     iv.  When  no  time  is  limited  for  tts  per- 
formance, it  must  be  done  within  a  reasonable  time. 
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13.  There  are  some  words  which,  when  used  in  par-  implied  cove- 

mi  1        nants. 

ticular  contracts,  will  create  a  covenant.     Ihus  the  4  Rep.  806. 
words  grant  or  demise,  in  a  lease  for  years,  create  a  ^    ^''' 
covenant  in  law,  for  quiet  enjoyment  of  the  lands  de- 
mised, during  the  term ;  so  that  if  the  lessee  be  evict- 
ed by  the  lessor,  or  by  any  other  person  claiming  a 
lawful  title  to  the  land,  he  may  bring  an  action  there- 
upon.    So  if  a  lease  for  years  be  made,  reserving  or  ciies  v. 
yielding  and  paying  a  certain  rent,  these  words  will  canKss. 
create  a  covenant  for  payment  of  the  rent. 

14.  Lord  Mansfield  has  observed,  that  the  distinc-  3  Burr.  r. 
tion  between  implied  covenants,  by  operation  of  law,        ' 
and  express  covenants,  is,  that  express  covenants  are 
taken  more  strictly  ;  for  a  man  may,  without  consider- 
ation, enter  into  an  express  covenant,  under  hand  and 

seal. 

15.  An  express  covenant  will  qualify  the  generality  Qualified  by 
of  an  implied  covenant,  and  restrain  it  so  as  that  it  ^'"^'^^^^  °"^^' 
shall  not  extend  further  than  the  express  covenant. 

16.  A  person  made  a  lease  of  a  house  by  the  words  Nokes'scase, 
demise,  grant,  &c.  and  the  lessor  covenanted  that  the  tMo^d.n's!' 
lessee  should  enjoy  the  house  during  the  term,  with-  1  Vesey,  loi. 
out  eviction  by  the  lessor,  or  any  claiming  under  him. 

The  lessee  was  evicted  by  a  person  who  did  not  claim 
under  the  lessor.  It  was  held  by  Popham,  Ch.  Just., 
and  all  the  other  Judges,  that  the  express  covenant 
qualified  the  generality  of  the  covenant  in  law,  and 
restrained  it  by  the  mutual  consent  of  both  parties, 
that  it  should  not  extend  further  than  the  express 
covenant. 

17.  Where  several  persons  enter  into  a  covenant,  joint  and  seve- 
they  may  either  bind  themselves  altogether,  or  else  "  '^°'^'^^"^S' 
they  may  only  bind  each   of  themselves  severally ; 

from  which  arises  a  distinction  between  joint  and 
several  covenants  :  and  a  covenant  of  this  kind  may 
also  be  both  joint  and  several. 

18.  Where  a  person  covenants  with  two  or  more,  siingsby's  case, 
and  with  each  of  them ;  if  each  of  the  covenantees  jenk.  262,' 
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takes  a  several  interest  or  estate,  the  covenant  is  se- 
veral ;  but  if  the  covenantees  take  a  joint  interest  in  the 
subject  matter  of  the  covenant,  it  is  a  joint  covenant. 
As  if  a  man  by  an  indenture  demises  to  A.  Black  Acre, 
to  B.  White  Acre,  and  to  C.  Green  Acre,  and  cove- 
nants with  them  and  every  of  them,  that  he  is  lawful 
owner  of  all  the  said  acres ;  in  that  case,  as  the  interests 
are  several  and  distinct,  the  words  "  every  of  them," 
will  make  the  covenant  several.  But  if  the  three  acres 
had  been  demised  to  them  jointly,  then  the  words, 
every  of  them,  would  have  been  void.  For  a  man  by 
his  covenant  (unless  in  repect  of  several  interests,) 
cannot  make  it  first  joint,  and  then  several,  by  means 
of  the  words,  every  of  them.  Because,  although 
several  persons  may  bind  themselves,  and  every  of 
them,  and  so  the  obligation  shall  be  joint  or  several, 
at  the  election  of  the  obligee  ;  yet  a  man  cannot  bind 
himself  to  three  and  to  each  of  them,  to  make  it  joint 
or  several  at  the  election  of  several  persons,  for  one 
and  the  same  cause  ;  for  the  Court  would  be  in  doubt 
for  which  of  them  to  give  judgment;  also  the  cove- 
nantor would  be  several  times  charged  with  one  and 
the  same  thing  :  and  therefore  the  words,  and  every 
of  them,  are  in  such  case  of  no  effect,  and  do  not  sever 
the  joint  cause  of  action. 

19.  If  two  lessees  covenant  jointly  and  severally, 
at  the  beginning  of  a  lease,  these  words  will  extend 
to  all  their  subsequent  covenants ;  notwithstanding 
the  intervention  of  covenants  on  the  part  of  the  lessor. 

20.  In  a  lease  of  coal  mines,  made  by  the  Duke  of 
Northumberland  to  G.  Errington  and  John  Ward, 
there  was  a  string  of  covenants  introduced  by  these 
words :  ''  And  the  said  G.  Errington  and  J.  Ward  for 
themselves  jointly  and  severally,  and  for  their  several 
and  respective  heirs,"  &c.,  and  then  came  a  proviso 
in  these  words:  "and  it  was  thereby  declared  by 
and  between  the  said  parties,  and  the  said  duke  did 
thereby  covenant,  that  it  should  be  lawful  for  the  les- 


Title  XXXII.     Deed.     Ch.  xxv.  §  21—23.  397 

sees  to  sell  a  certain  quantity  of  a  particular  sort  of 

coals,  they  the  said  G.  Errington  and  J.  Ward  paying 

and  accounting  to  the  duke  for  the  same." — An  action 

was  brought  by  the  duke  against  the  executors  of  G. 

Errington,  upon  these  words;  and  the  question  was, 

whether  they  amounted  to  a  several  covenant.  It  was 

determined,  that  the  general  words  at  the  beginning 

of  the  covenants  by  the  lessees,  "jointly  and  seve-  ^"J"°"^' 

rally,  in  manner  following,"  extended  to  all  their  sub-  i  East, 497. 

sequent  covenants,  which  were  therefore  all  joint  and 

several. 

21.  Covenants  are  divided  into  real  and  personal.  Covenants  re»i. 

i_  _  1  Inst.  384. 

Covenants  real  are  those  which  have  for  their  object  ejenk.  241. 

something  annexed  to,   or  inherent  in,  or  connected 

with  land,  or  other  real  property.     Thus  where  three 

coparceners  purchased  land  in  fee,  and  covenanted 

that  the  survivors  should  convey  to  the  heirs  of  such 

as  should  die  first ;  this  was  resolved  to  be  a  covenant 

real. 

22.  It  was  held  in  Spencer's  case,  that  when  a  co-  s  Rep.  is. 
venant  extends  to  a  thing  in  esse,  parcel  of  the  demise ; 

the  thing  to  be  done  by  force  of  the  covenant  is  qiio- 
dammodo  annexed  and  appurtenant  to  the  thing  de- 
mised. But  when  the  covenant  extends  to  a  thing 
which  is  not  in  being  at  the  time  of  the  demise  made, 
it  cannot  be  appurtenant  or  annexed  to  the  thing  which 
hath  no  being.  But  if  a  lessee  covenants  to  repair  the 
houses  demised  to  him,  during  the  term;  that  is  parcel 
of  the  contract,  and  extends  to  the  support  of  the 
thing  demised,  and  therefore  is  quodammodo  annexed 
to  the  houses. 

23.  A.  granted  a  watercourse  to  B.  and  his  heirs,  Holmes  v. 
through  Black  Acre  and  White  Acre ;  and  covenanted  f  Ab!  Eq.  27. 
for  himself,  his  heirs  and  assigns,  to  cleanse  the  same ; 

and  that  fines  and  recoveries  levied.  Sec.  of  the  said 
grounds  should  be  and  enure  to  confirm,  kc.  After- 
wards a  recovery  was  had,  and  a  deed  executed,  de- 
claring the  uses  as  aforesaid.    The  Court  held,  that 
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this  was  a  covenant  real,  and  made  good  by  the  re- 
covery. 

24.  A.  tenant  in  fee  simple  granted  a  rent- charge 
out  of  lands,  and  covenanted  for  himself  and  his  heirs 
to  pay  it  without  deduction.  Lord  Raymond  held, 
that  this  was  a  personal  covenant :  but  the  three  other 
Judges  held  that  this  was  a  covenant  real,  being  in  the 
nature  of  a  grant ;  or  at  least  a  declaration  going  along 
with  the  grant,  showing  in  what  manner  the  thing 
granted  should  be  taken. 

25.  The  essential  difference . between  a  real  and  a 
personal  covenant  is,  that  a  real  covenant  runs  with 
the  land,  and  extends  to  all  who  claim  the  land  under 
the  grantee,  for  it  descends  to  the  heir,  and  is  also 
transferred  to  a  purchaser.  Therefore  where  a  cove- 
nant real  is  entered  into  by  a  grantee  or  lessee,  it  will 
not  only  bind  such  grantee  or  lessee,  but  also  his  as- 
signee ;  and  the  grantor  or  lessor,  or  his  heir,  may  at 
any  time  bring  an  action  on  such  covenant. 

26.  Thus,  where  in  a  lease  for  years  the  lessee  cove- 
nanted with  the  lessor,  his  executors,  and  administra- 
tors, to  repair,  and  leave  in  repair  at  the  end  of  the 
term  ;  in  an  action  of  covenant  brought  by  the  heir, 
it  was  objected  that  it  lay  not  for  him;  but  it  was 
answered,  that  it  was  a  covenant  running  with  the 
land,  and  should  go  to  the  heir,  though  not  named  : 
and  it  appeared  that  it  was  intended  to  continue  after 
the  death  of  the  lessor,  his  executor  being  named. 

27.  But  where  the  lessor  was  only  tenant  for  life,  it 
was  held,  that  his  heir  was  not  entitled  to  the  benefit 
of  covenants  made  w-ith  the  lessor  ;  because  the  lease 
determined  by  his  death. 

28.  As  the  assignees  of  grantees  or  lessees  are  bound 
by  all  covenants  real,  annexed  to  the  estate  granted 
or  leased,  and  which  run  with  the  land  ;  so  are  they 
entitled  to  the  benefit  of  all  such  covenants  as  are 
entered  into  by  the  grantors  or  lessors  ;  and  may 
maintain  an  action  on  them. 
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29.  Tims,  ill  vSpencer's  case  it  was  resolved,  that  if  sRep.  ir.a. 
a  person  made  a  lease  for  years,  by  the  words  grant 

or  demise,  which  create  a  covenant  for  quiet  enjoy- 
ment ;  and  the  assignee  of  the  lessee  was  evicted,  he 
should  have  a  writ  of  covenant.  For  it  was  but  reason- 
able that  he  should  have  such  benefit  of  the  demise,  as 
the  original  lessee  might  have  had ;  and  the  lessor  had 
no  other  prejudice  than  that  to  which  his  special  con- 
tract with  the  original  lessee  bound  him. 

30.  By  the  statute  32  Hen.  VIII.  c.  34.  §  2.  it  is 
enacted,  that  all  feoffees  and  grantees  of  any  lordships 
or  hereditaments,  for  years,  life,  or  lives,  shall  have 
the  like  action  and  remedy  against  all  persons  having 
reversions  of  such  lordships  or  hereditaments,  for  any 
covenants  contained  in  their  leases,  as  they  might  have  via.  Tit.  is. 
had  against  the  lessors  or  grantors,  their  heirs  or  sue-  ^' "'  ^  ^^' 
cessors. 

31.  A  court  of  equity  will  give  its  assistance  to  an 
assignee,  against  all  persons  claiming  under  the  grantor 
of  an  estate,  to  procure  for  him  the  benefit  of  the 
covenants  contained  in  the  original  grant,  and  which 
run  with  the  thing  granted. 

32.  Thus,  in  the  case  of  Holmes  v.  Buckley,  the  Ame,  §23. 
watercourse  by  mesne  assignments  came  to  the  plain- 

tift';  and  Black  Acre  and  White  Acre  to  the  defendant, 
who  built  on  the  same,  and  much  heightened  the 
ground  that  lay  over  the  watercourse,  by  which  it 
became  more  chargeable  and  inconvenient  to  repair ; 
and,  as  it  was  alleged,  and  in  part  proved,  the  build- 
ing had  much  obstructed  the  watercourse.  So  the 
bill  was  for  establishing  the  enjoyment  of  the  water- 
course ;  and  that  the  defendant,  and  all  claiming  under 
him,  might  from  time  to  time  cleanse  the  same,  accord- 
ing to  the  covenant.  It  v/as  objected,  that  the  cove- 
nant being  personal,  was  not  at  all  strengthened  by 
the  recovery  ;  and  that  the  plaintifl!",  and  all  those  under, 
whom  he  claimed,  being  sensible  of  it,  had  for  forty 
years  cleansed  the  same  at  their  owu  charge.     The 
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Court  was  of  opinion,  that  this  being  a  covenant  which 
ran  with  the  land,  was  made  good  by  the  recovery  ; 
and  though  the  plaintiff  had  cleansed  the  same  at  his 
own  charge,  whilst  it  was  easy  to  be  done  ;  yet  since 
the  right  was  plain  upon  the  deed,  and  the  cleansing- 
made  chargeable  by  the  building,  it  was  reasonable 
the  defendant  should  do  it;  and  decreed  accordingly. 

33.  If,  however,  the  tenant  be  not  assignee  of  the 
whole  term,  he  is  then  in  fact  only  an  undertenant, 
and  is  not  liable  to  an  action  for  the  breach  of  any  of 
the  covenants  contained  in  the  original  lease. 

34.  An  action  of  covenant  was  brought  for  rent  in 
arrear,    against    the    defendant,    as   assignee  to    one 
Saunders.    On  the  trial  it  appeared  that  the  defendant 
was  in  the  possession  of  the  premises  during  the  time 
when  the  rent  in  arrear  became  due  ;  but  that  by  the 
deed  under  which  he  held,  they  were  conveyed  to 
him  by  Saunders  for  a  day  or  two  less  than  the  origi- 
nal term.     For  the  plaintiff  it  was  contended  that  the 
covenant  for  rent,  being  one  of  those  which  runs  with 
the  land,  every  person  [who  took  under  the  original 
lease,  was  liable  to  it.     To  this  purpose  the  defendant, 
although  he  had  not  strictly  taken  the  whole  of  the 
lessee's  interest,  in  point  of  duration,  was  to  be  con- 
sidered as  his  assignee.     A  devisee,  an  executor,  an 
assignee  under  the  bankrupt  laws,  or  one  who  pur- 
chased a  term  from  the  sheriff  under  an  execution, 
were  assignees  in  law,  to  the  effect  of  being  liable  to 
covenants  for  rent,  &c. ;  although  the  transfer  to  them 
did  not  amount  to  a  forfeiture,  under  a  covenant  not 
to  assign.     The  landlord  was  entitled  to  look  for  the 
rent  to  the  person  in  possession,  and  ought  not  to  be 
driven  to  the  necessity  of  finding  out  the  original  lessee, 
and  bringing  his  action  against  him. 

On  the  other  side  it  was  insisted,  that  there  was  not 
a  better  known  distinction  in  the  law  than  that  between 
an  assignee  and  an  undertenant.  Only  assignees  of 
the  whole  term,  whether  by  actual  assignment,  or  by 
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devise,  sale  under  execution,  &c.,  are  liable  to  the  co- 
venants for  rent,  &c.  ;  for  if  there  was  a  reversion  of 
a  day  reserved  by  the  immediate  lessor,  there  was  no 
privity  between  the  undertenant  and  the  first  lessor. 

Lord  Mansfield  said,  this  was  an  action  of  covenant 
by  a  lessor  against  an  underlessee  ;  and  the  single 
question  was,  whether  the  action  could  be  maintained 
against  him,  as  being  substantially  an  assignee.  For 
some  time  the  Court  had  great  doubts  ;  they  had  be- 
stowed a  great  deal  of  consideration  on  the  subject, 
and  looked  fully  into  the  books  ;  and  it  was  clearly 
settled,  and  was  agreeable  to  the  text  of  Littleton,  that 
the  action  could  not  be  maintained,  unless  against  an 
assignee  of  the  whole  term. 

35.  It  was  determined  in  a  subsequent  case,  that 
where  the  whole  of  a  term  is  assigned,  and  no  rever- 
sion is  left  in  the  assignor,  though  the  rent  be  reserved 
to  the  original  lessee,  and  not  to  the  lessor,  the  as- 
signee will  be  entitled  to  the  benefit  of  the  covenants 
contained  in  the  original  lease. 

36.  An  action   of  covenant  was    brought   by  thePiimerv. 
plaintiff,  as  assignee  of  a  term,  against  the  defendant,  Doug.  lee.  n. 
as  assignee  of  the  lessor,  for  not  providing  proper 
timber  for  repairs.     It  was  objected,  that  when  the 
original  lessee  assigned  over  the  term,  the  rent  was 
reserved  to  such  lessee,  and  not  to  the  lessor  ;  and  that 

the  covenants  in  the  assignment  made  by  the  original 
lessee,  were  not  the  same  with  those  in  the  original 
lease.  On  the  other  side  it  was  contended,  that  where- 
ever  the  whole  interest  is  conveyed,  it  is  an  assignment ; 
and  that  in  such  a  case  the  assignee  stood  exactly 
in  the  place  of  the  lessee,  and  was  entitled  to  the 
benefit  of  all  the  covenants  inserted  on  the  part  of  the 
lessor. 

The  Court  was  of  that  opinion,  and  gave  judgment 
accordingly. 

37.  Althouo^h  assiornees  are  liable  to  all  the  covenants  The  assignor 
that  run  with  the  land,  yet  that  circumstance  will  not 
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discharge  the  assignors,  where  they  are  the  lessees, 
from  an  action  on  those  covenants. 

38.  An  action  of  covenant  was  brought  by  the  lessor 
of  a  house,  against  the  lessee,  for  not  repairing  it,  after 
warning  given.  The  defendant  pleaded,  that  long  be- 
fore the  warning,  he  had  assigned  over  his  term  to  J.  S., 
from  whom  the  plaintiff  afterwards  received  rent.  It 
was  determined  that  the  action  against  the  lessee  was 
maintainable,  notwithstanding  the  assignment,  and 
acceptance  of  rent. 

39.  It  has  been  shown  that  covenants  real  de- 
scend to  the  heirs  of  the  grantors,  M^ho  may  at  any 
time  bring  an  action  upon  them,  though  not  named, 
as  in  the  case  of  Lougher  v.  Williams.  But  no  stranger 
.could  take  advantage  of  a  covenant  of  this  kind  ;  so 
that  grantees  of  reversions  could  not  enforce  the  per- 
formance of  any  covenants,  contained  in  leases  made 
by  the  persons  under  whom  they  derived.  To  remedy 
this  the  statute  32  Hen.  VIII.  c.  34.  was  made,  which 
has  been  already  stated  ;  and  which  extends  to  cove- 
nants, as  well  as  to  conditions ;  it  being  thereby 
enacted,  that  the  grantees  and  assignees  of  reversions 
shall  have  such  like  and  the  same  advantages,  by 
action  only,  for  not  performing  the  covenants  contained 
in  the  said  leases,  as  the  lessors  or  grantors  themselves, 
or  their  heirs  or  successors,  might  have  had. 

40.  The  general  resolutions  made  on  the  construc- 
tion of  this  statute  having  been  already  stated,  it  will 
be  sufficient  to  observe  here  that  this  act  extends  only 
to  covenants  which  concern  the  thing  demised,  and 
not  to  collateral  covenants.  For  the  intent  of  the 
statute  was  not  to  transfer  any  privity  of  contract,  but 
to  annex  the  covenants,  concerning  the  land  demised, 
to  the  reversion  ;  so  that  they  might  pass  as  incident, 
and  annexed  to  such  reversion. 

41.  In  a  modern  case  it  was  resolved  by  the  Court 
of  King's  Bench,  and  affirmed  in  the  Exchequer 
Chamber,  that  if  a  mortgagor  and  mortgagee  make  a 
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iiease,  in  which  the  covenants  for  the  rent  and  repairs  i  h.  Black, 
are  only  with  the   mortgagor   and   his   assigns,   the 
assignee  of  the  mortgagee  cannot  maintain  an  action 
for  the  breach  of  these  covenants ;  because  they  are 
collateral  to  his  grantor's  interest  in  the  land ;  and  Campbeii  v. 

"  Lewis,  3  Barn. 

therefore  do  not  run  with  it.  And  Mr.  Serjeant  &  Aid.  392. 
Shepherd,  in  arguing  this  case,  stated  that  there  were 
three  relations  at  common  law,  which  might  exist 
between  a  lessor  and  lessee,  and  their  respective  as- 
signees. First,  privity  of  contract;  which  was  created 
by  the  contract  itself,  and  subsisted  for  ever  between 
the  lessor  and  lessee.  Secondly,  privity  of  estate ; 
which  subsisted  between  the  lessee  or  his  assignee,  in 
possession  of  the  estate,  and  the  assignee  of  the  rever- 
sioner. And  thirdly,  privitj?^  of  contract  and  estate ; 
which  existed  where  both  the  term  and  reversion  re- 
mained in  the  original  covenantors.  The  statute  32 
Hen.  VIII.  seemed  to  have  created  a  fourth  relation; 
a  privity  of  contract  in  respect  to  the  estate,  as  be- 
tween the  assignees  of  the  reversion,  and  the  lessees, 
or  their  assignees.  The  statute  annexed  or  rather 
created  a  privity  of  contract  between  those  who  have 
privity  of  estate;  and  when  the  one  fails,  the  other 
fails  with  it. 

42.  Covenants  are  again  divided  into  general  and  General  and 
specific.  A  covenant  to  settle  lands  of  a  certain  value,  nams.*^"'^" 
is  a  general  covenant,  which  does  not  bind  any  par- 
ticular  lands  of  the  covenantor;   but  a  covenant  to 

settle  particular  lands  is  a  specific  covenant,  and  a 
lien  on  those  lands. 

43.  A  person  owed  debts  by  bond  and  by  simple  Freemouitv. 
contract,  and  upon  his  marriage  had  covenanted  to  ^^^429!"" 
settle  his  lands  in  Rumney  Marsh,  and  also  lands  that 
should  be  of  the  value  of  60/.  per  annum,  upon  his  wife 

for  life.  After  which  he  made  a  will,  thereby  charg- 
ing all  his  real  and  personal  estate  with  the  payment 
of  his  debts,  and  died. 

Gn  a  bill  brought  by  the  creditors  for  the  satistac- 
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tion  of  their  several  debts,  Lord  Parker  said — "  Witli 
regard  to  the  lands  in  Rumney  Marsh,  the  marriage 
articles  being  a  specific  lien  on  them,  made  the  cove- 
nantor, as  to  them,  but  a  trustee ;  and  therefore, 
during  the  life  of  the  wife,  they  are  not  to  be  affected 
by  any  of  the  bond  debts.  But  the  covenant  for 
settling  lands  of  the  value  of  60/.  pei'  annum  on  the 
wife,  does  not  specifically  bind  any  lands.  Wherefore, 
as  touching  that,  the  wife  must  come  in  only  as  a 
specialty  creditor." 

44.  In  all  ancient  feoffments,  the  feoffor  entered 
into  a  general  warranty  for  the  title.  But  warranties 
of  this  kind  have  been  long  disused,  and  a  set  of  cove- 
nants for  securing  the  title  have  been  substituted  in 
their  stead ;  which  are  now  generally  inserted  in  all 
conveyances,  as  being  in  some  respects  more  bene- 
ficial to  the  grantees,  and  affording  a  more  easy 
remedy,  in  case  of  a  defect  in  the  title,  than  could  be 
obtained  under  the  ancient  warranty. 

45.  By  the  first  of  these  the  grantor  covenants  for 
himself,  his  heirs,  executors,  and  administrators,  with 
the  grantee,  his  heirs,  and  assigns,  that  he  the  grantor 
is  lawfully  seised  in  fee  simple  of  the  premises  con- 
veyed. And  by  the  second  that  he  has  good  right, 
and  full  power  to  convey  the  same, 

46.  It  appears  to  have  been  formerly  doubted 
whether  these  clauses  constituted  two  several  cove- 
nants, or  only  one.  But  the  better  opinion  appears 
to  be,  that  they  constitute  two  several  and  inde- 
pendent covenants;  for  although  if  the  vendor  be 
seised  in  fee,  he  has  power  to  convey ;  yet  the  con- 
verse of  this  proposition  does  not  hold,  for  a  person 
may  have  power  to  convey,  though  not  seised  in  fee. 
Thus  where  a  tenant  in  tail  conveys  to  a  person 
to  make  him  tenant  to  the  pra'cipe,  in  order  that 
a  common  recovery  may  be  suffered  to  the  use  of 
a  purchaser  in  fee ;  or  where  a  person  conveys 
under  a  power,  the  covenant  is,   that   the   grantor 
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has  good  right  to  convey,  and  the  first  covenant  is 
omitted. 

47.  A  person  covenanted  that  he  w^as  seised  of  Gr«y  v.  Bris- 
Black  Acre  in  fee  simple,  whereas,  in  truth,  it  was 
copyhold  in  fee.  The  Court  held  it  was  a  breach  of 
covenant,  and  the  jury  should  give  damages,  in  their 
consciences,  according  to  the  rate  at  which  the  country 
valued  fee  simple  land  more  than  copyhold. 

48.  Two  men  and  their  wives  joined  in  a  grant  of  J!"]' ''•  ^''il"' 
their  wives'  lands,  being  parceners ;  and  covenanted 

that  they  and  their  wives  had  good  right  to  convey 
the  lands.  It  was  affirmed  for  breach,  that  one  of  the 
women  was  under  age,  and  died ;  and  that  the  right 
of  the  lands  descended  to  her  son,  an  infant ;  and  so 
the  estate  of  a  moiety  was  devested  out  of  the  plaintiff. 
This  was  held  to  be  a  breach  of  the  covenant. 

49.  By  the  third  of  these  covenants,  the  grantor  For  quiet  ea- 
formerly  covenanted  that  the  grantee,  his  heirs  and 
assigns,  should  enjoy  the  premises  granted,  without 

the  eviction  or  disturbance  of  the  grantor  or  his  heirs, 
or  of  any  other  person  whatever.  And  it  was  held 
that  this  extended  to  all  evictions  whatever.  Thus  it 
was   resolved  in  15  &  16  Eliz.  that  where  a  person  Moumfordr. 

*  Catesby,  Dyer, 

made  a  lease  for  a  term  of  years,  and  covenanted  that  328.  a. 
the  lessee  should  enjoy  the  premises  during  the  term, 
without  the  eviction  or  interruption  of  any  person; 
this  extended  to  a  tortious  eviction. 

50.  This  doctrine  has  however  been  long  since  ex-  Vaugh.  122, 
ploded ;  and  it  has  been  settled  that  the  law  will  never  us!T,  n.8* 
adjudge  a  person  to  covenant  against  the  wrongful 
acts  of  strangers,  unless  his  covenant  is  express  to  that 
purpose ;  for  the  law  itself  defends  every  one  against 
wrong.  And  therefore,  though  a  person  should  cove- 
nant in  the  most  general  terms,  for  the  title  to  lands, 
yet  such  covenant  will  not  be  held  to  extend  to  tor- 
tious entries ;  for  if  a  purchaser  is  tortiously  evicted 
or  disturbed,  he  has  his  remedy  at  law ;  and  if  he  is 
legally  evicted,  he  has  his  action  on  the  covenant. 
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Whereas  if  general  covenants  for  a  title  should  be 
construed  to  extend  to  tortious  evictions,  away  might 
be  opened  for  secret  practices  and  combinations,  be- 
tween a  purchaser  and  strangers  ;  that  the  purchasers 
might  recover  damages  from  the  covenantors.  And 
this  construction  has  been  confirmed  in  the  following 
modern  case. 

51.  A  person  conveyed  certain  lands  in  the  pro- 
vince of  New  York  in  America,  to  a  purchaser,  in 
consideration  of  1200/. ;  and  covenanted  that  the  pur- 
chaser should  enjoy  the  lands  without  the  let,  trouble, 
hindrance,  &:c.  of  the  vendor  or  his  heirs,  and  of  every 
other  person  or  persons  whomsoever.  The  States  of 
America  seised  the  lands,  for  an  act  done  previous  to 
the  conveyance.  An  action  was  brought  in  the  Court 
of  King's  Bench  at  Westminster,  on  this  covenant ; 
and  upon  a  demurrer,  the  Court  was  of  opinion  that 
the  action  did  not  lie ;  for  even  a  warranty,  which 
was  conceived  in  terms  more  general  than  this  cove- 
nant, had  been  restrained  to  lawful  interruptions. 

52.  But  where  the  covenant  is  to  save  the  purchaser 
harmless  from  all  acts  of  a  particular  pefi'son,  there  the 
vendor  is  bound  to  defend  the  purchaser  against  the 
entry  of  that  person,  whether  by  title  or  not. 

53.  Thus,  where  a  lessor  covenanted  to  save  harm- 
less the  lessee  concerning  the  premises,  and  the  pro- 
fit thereof  to  be  received,  against  J.  D.  parson  of  S. ; 
afterwards  the  lessee  was  ejected  by  J.  D.  without 
title ;  the  covenant  was  held  to  be  broken. 

54.  So  where  the  covenant  is  against  all  claims  to 
a  particular  right,  it  will  extend  to  tortious,  as  well 
as  to  legal  claims. 

55.  The  defendant  leased  to  the  plaintiff  a  farm 
called  Dale,  and  there  being  a  pretence  of  a  right  of 
common  set  up  to  two  closes,  comprehended  in  the 
lease,  the  lessor  covenanted  with  the  lessee,  that  he 
should  quietly  enjoy  the  said  two  closes,  against  all 
claiming  or  pretending  to  claim  any  right  in  them* 
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Upon  this  covenant  the  lessee  brought  his  action,  and 
assigned  his  breach,  that  such  a  one  having  or  pre- 
tending to  have  a  claim,  time  out  of  mind,  did  enter 
upon  the  said  closes.  To  this  the  defendant  de- 
murred ;  and  it  was  insisted  by  his  counsel,  that  the 
covenant  only  extended  to  legal,  not  tortious  claims; 
and  therefore  that  the  plaintiff  should  have  set  forth, 
that  the  claim  of  him  who  disturbed  him  was  a  legal 
one.  But  the  Court  was  of  opinion  that  the  words  of 
the  covenant  did  extend  to  all  interruptions  what- 
soever, and  so  was  the  plain  intent  and  meaning  of  the 
parties ;  for  if  it  was  to  extend  to  legal  claims  only, 
then  would  the  tenant  be  put  under  the  hardship  of 
trying  the  right  for  the  landlord;  which  was  the  very 
thing  the  tenant  plainly  designed  to  prevent  by  the 
covenant.     Judgment  for  the  plaintiff. 

^Q.  Where  lands  are  conveyed  to  particular  uses, 
instead  of  a  covenant  for  quiet  enjoyment,  the  words 
usually  inserted  are,  that  the  estates  conveyed  shall 
be  and  remain  to  the  uses  thereby  declared  without 
any  eviction,  &c. 

57.  By  the  fourth  of  these  covenants  the  lands  are  Free  from  in- 
declared  to  be  free  from  all  incumbrances.     And  in  Bro. Ab!^Grant, 
17  Edw.  IV.  it  was  held,  that  if  a  person  covenanted  J^J;  '^*'"^''' 
with  another,  to  acquit  him  of  all  charges  issuing  out 

of  the  land,  and  after,  by  Parliament,  the  tenth  part 
of  the  value,  out  of  the  issues  of  all  lands,  was  given 
to  the  King,  the  covenant  should  not  extend  to  this. 
But  if  Parliament  had  given  the  tenth  part  exituum 
terrcE,  the  covenant  would  have  extended  to  this,  as 
well  as  to  rents,  commons,  and  such  like  things,  where- 
with the  land  is  charged. 

58.  In  an  action  of  debt  upon  a  bond,  where  the  Hammond 
condition  was,  that  the  defendant  should  keep  harm-  Kep.'lgo^"'" 
less  the  plaintiff  from  all  jointures,  dowers,  annuities, 
damages,  claims,  and  all  other  incumbrances ;    and 
should  perform  a  covenant  contained  in  a  certain  in- 
denture,   whereby  the  defendant  conveyed    to  the 
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plaintiff  and  his  heirs  a  messuage  and  lands,  Si.c7  and 
by  tlie  same  deed  covenanted,  that  the  plaintiff  should 
have,  use,  possess,  and  enjoy  the  premises  aforesaid, 
quietly  and  peaceably,  without  any  impediment  from 
the  defendant,  his  heirs  or  assigns,  or  any  other  per- 
son; and  that  clearly  acquitted  and  exonerated  of  and 
from  all  former  and  other  grants,  &c.  rents,  rent- 
charges,  arrears  of  rent,  statutes,  charges,  and  incum- 
brances whatsoever.  The  plaintiff  assigned  for  breach 
that  the  tenements  were  charged  and  chargeable  with 
a  rent  of  1  \s.  6d.  to  be  paid  to  the  lord  of  the  manor 
of  W.  of  whom  the  said  tenements  were  held,  under 
the  said  rent  and  other  services.  The  defendant  by 
his  rejoinder  said  that  the  rent  of  11^.  6(L  aforesaid 
was  payable  to  the  lord  of  that  manor,  as  a  quit  rent, 
incident  to  the  tenure  of  those  lands ;  and  that  the 
plaintiff  was  not  molested  for  any  arrears  of  that  rent, 
payable  before  the  making  of  the  indenture  aforesaid. 
The  plaintiff  maintained  his  replication,  and  the  defen- 
dant his  rejoinder;  and  upon  this  there  was  a  demurrer; 
and  the  question  was,  if  this  covenant  was  broken. 
And  it  was  resolved  by  the  whole  Court,  without  any 
difficulty,  that  it  was.  For  the  defendant  had  ex- 
pressly covenanted  with  the  plaintiff  upon  his  purchase, 
that  he  should  have  the  land  discharged  of  all  rents ; 
and  therefore  they  ought  to  be  discharged  of  this  rent, 
as  well  as  of  all  others ;  for  a  quit  rent  is  a  rent ;  and 
judgment  was  given  for  the  plaintiff. 

For  further  59.  By  the  fifth  of  these  covenants  the  grantor  binds 

himself  and  his  heirs  to  make  all  such  further  assur- 
ances of  the  lands,  as  shall  be  lawfully  and  reasonably 
required  by  the  grantee  or  his  heirs,  or  their  counsel. 

Roseweiiscase,      (JQ.  It  was  rcsolvcd  iu  35  Eliz.,  that  if  a  man  bar- 

5Rep.  ly.  6. 

gains  and  sells  lands  in  fee,  and  covenants  to  make 
further  assurance,  as  the  counsel  of  the  bargainee  shall 
advise;  the  bargainee  himself,  though  he  be  learned 
in  the  law,  carinot  devise  the  assurance,  but  some  of 
his  counsel  must  devise  it. 
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'    61.  It  was  resolved  in  29  &  30  Eliz.,  that  where  a  Higginbottom'. 

.  case,  5  Rep, 

person  was  bound  to  make  such  assurance  m  the  law  is.  b. 
as  the  counsel  of  the  obligee,  upon  request  made, 
should  advise;  and  after  J.  S.  was  of  counsel  with 
the  obligee,  and  gave  his  advice  to  the  obligee,  that 
the  obligor  should  make  a  certain  assurance ;  and  the 
obligee  gave  notice  to  the  obligor  of  the  said  advice, 
and  required  him  to  perform  it :  he  ought  to  perform 
it,  otherwise  the  condition  is  broken.  For  it  was  more 
convenient  that  the  counsellor  should  give  his  advice 
to  the  obligee,  than  to  the  obligor. 

62.  Where  a  man  is  bound  to  make  such  assurance  Touch,  le;. 
as  A.  or  his  heirs,  or  their  counsel,  shall  devise;  A. 

or  his  heirs  must  take  care  that  in  time  thev  have  an  Heron  t. 

Ill  1  1  1  11      f"reyne,  2  Ld. 

assurance  reasonably  drawn,  and  ready  to  be  sealed,  Rajm.  750. 
and  to  tender  it  to  him,  that  is,  to  seal  it ;  for  till  then, 
there  can  be  no  breach  of  covenant. 

63.  There  is  a  clause  in  the  register  acts,  6  Ann.  infra,  c.  28. 
c.  35.  §  30.  and  8  Geo.  II.  c.  6.  §  35.,  by  which  deeds 

of  bargain  and  sale  of  lands  lying  in  the  east  and 
north  ridings  of  Yorkshire  may  be  enrolled  there. 
And  that  the  words  grant,  bargain,  and  sell,  in  such 
deeds,  shall  operate  as  covenants  for  the  title. 

64.  Covenants  for  the  title  are  real,  and  pass  to  the  These  cove- 

■^        ...  nants  run  with 

heirs  of  the  purchaser,  and  also  to  all  persons  claimmg  the  land. 
under  him,  who  may  maintain  actions  upon  them 
against  the  vendor  or  his  heirs,  and  also  against  his 
executors  or  administrators.  Nor  is  it  material  whe- 
ther the  purchasers  acquire  their  estates  by  common 
law  conveyances,  or  by  those  derived  from  the  statute 
of  uses. 

Q5.  The  defendant  by  indenture  enfeoffed  J.  S.  of  Middiemore 
certain  lands,  and  covenanted  for  himself  and  his  cro.  Car.  503. 
heirs,  with  the  feoffee,  his  heirs  and  assigns,  to  make 
further  assurance  upon  request,  which  lands  J.  S.  con- 
veyed to  the  plaintiff,  who  brought  an  action  on  the 
covenant,  because  the  defendant  did  not  levy  a  fine 
upon   the  plaintiff's  request.     All  the  Court  agreed 
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Derival  v. 

Custance, 

4  Term.  R.  75. 

Spencer  V.  Boys, 
4  Vei.  370.  ' 


Roach  V. 
Wadham, 
6  East,  289. 


Are  now  usu- 
ally restrained. 


Infra,  ^  72. 


Crayford  v. 
Criyford,  Cro. 
Cut.  106. 
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that  the  covenant  went  with  the  land ;  and  that  the 
assignee,  at  the  common  law,  or  at  least  by  the  sta- 
tute, should  have  the  beneht  thereof. 

66.  Rachel  Boys,  and  her  son  conveyed  a  copyhold 
estate  to  a  mortgagee,  by  lease  and  release,  and  cove- 
nanted for  further  assurance.  The  son  died;  and  the 
mortgagee  filed  his  bill  against  the  customary  heir  of 
the  son,  who  was  an  infant ;  praying  that  he  might  be 
decreed  to  surrender  the  estate  to  the  plaintiff. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said  he 
was  clearly  of  opinion,  that  this  covenant  was  a  con- 
tract for  a  valuable  consideration,  afiecting  the  land, 
and  would  affect  the  heir.  And  by  the  decree  it  was 
declared,  that  the  covenant  in  the  mortgage  deed 
bound  the  land  descended  to  the  defendant. 

67.  Covenants  entered  into  by  a  purchaser  with  the 
vendor,  respecting  the  land,  or  any  thing  issuing  out 
of,  or  annexed  to  the  land,  will  also  run  with  it,  and 
charge  the  heirs;  and  also  the  assignees  of  the  pur- 
chaser, provided  there  is  a  privity  of  estate  between 
them.  But  although  there  be  a  privity  of  estate  at 
the  time  of  the  covenant,  yet  if  a  subsequent  pur- 
chaser does  not  take  the  estate  of  the  original  pur- 
chaser, he  will  not  be  bound  by  the  covenant;  because 
there  is  no  privity  between  him  and  the  original 
vendor. 

68.  Covenants  for  the  title  to  lands  have  long 
ceased  to  be  general,  and  are  now  usually  restrained 
and  qualified  according  to  the  nature  of  the  vendor's 
title  ;  sometimes  to  the  acts  of  the  vendor  himself, 
sometimes  to  those  of  himself  and  his  immediate  an- 
cestors. And  although  where  covenants  are  several, 
and  of  distinct  natures,  restrictive  words  annexed  to 
one  of  them,  will  not  be  applied  to  the  others ;  yet 
where  all  the  covenants  have  the  same  object,  and  re- 
strictive words  are  annexed  to.  the  first  of  them,  those 
words  will  be  considered  as  extending  to  all  the 
others. 
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69.  In  an  action  of  covenant,  the  plaintiff  declared  Nervin  v 

iiri  5  Muns,  :i  Lev. 

on  a  feoifment  of  lands,  wherein  the  defendant  s  tes-  4ti. 
tator  covenanted,  i .  That  notwithstanding  any  thing  by  conway?"  ^' 
him  done,  he  was  seised  in  fee,  kc.  without  any  con-  ^y^'"?240. 
dition,  &c.;   n.  That  he  had  full  power  to  sell;  iii. 
That  the  lands  were  clear  of  all  incumbrances  by,  hini 
or  his  father;  and,   iv.  That  the  feoffee  shall  enjoy 
against  all  persons  claiming  under  him,  his  father  and 
grandfather;  and  assigned  the  breach,  that  the  tes- 
tator had  no  power  to  sell.     Upon  demurrer  it  was 
agreed,  that  these  were  distinct  covenants;  and  three 
Judges,  against  North,  Chief  Justice,  held,  that  when, 
by  the  first,  he  only  covenanted  against  his  own  acts, 
it  could  never  be  intended  that  immediately,  by  ano- 
ther covenant  of  the  same  effect,  he  would  covenant 
against  the  whole  world. 

70.  In  a  conveyance  of  an  estate  in  fee,  the  vendor.  Browning  v, 

\       ^         ,  ,  ,  1   1  •     1      •  Wright,  2  Bos. 

after  warrantmg  the  lands  to  the  vendee  and  nis  heirs,  &  Pui.  is. 
against  himself  and  his  heirs,  covenanted  that  not- 
withstanding any  act  done  by  him  to  the  contrary,  he 
was  seised  in  fee,  &c. ;  and  that  he  had  good  right, 
full  power,  and  lawful  authority  to  convey  and  assure  Nind  v. 

,        i  '         ,  ,  1    1  •      1      •  J  •  •       Marshall,  1  B. 

the  same  to  the  vendee,  and  his  heirs  and  assigns,  in  &  u.  319. 
manner  aforesaid.  The  vendee  was  evicted  by  a  person  Foordv. 
claiming  under  a  title  paramount  to  that  of  the  vendor.  2Moo"re,  592. 
An  action  of  covenant  was  brought  by  the  vendee 
against  the  representatives  of  the  vendor ;  and  it  was 
contended  upon  his  part,  that  the  words  good  right, 
full  power,  &c.  extended  to  all  persons  whatever,  and 
consequently,  that  the  vendee  was  entitled  to  recover 
his  purchase  money.     But  the  Court  held,  that  these 
words  were  either  a  part  of  the  special  covenants ;  or 
if  not,  that  they  were  qualified  by  all  the  other  special 
covenants,  which  restrained  the  covenants  to  the  acts  of 
the  vendor  and  his  heirs,  and  those  claiming  under  him. 

71,  In  a  conveyance  of  lands  made  in  1783,  the  re-  HoweUv. 
leasers  covenanted,  that  for  and  notwithstanding  any  \\eL%h. 
act,  &c.  by  them  or  any  or  either  of  them  done  to  the 
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contrary,  they  had  good  right  to  convey ;  and  also 
that  they,  or  some  or  one  of  them,  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid,  had 
good  right  and  full  power  to  grant,  &c.  ;  and  likewise 
that  the  releasee  should  peaceably  and  quietly  enter, 
hold,  and  enjoy  the  premises  granted,  without  the 
lawful  let  or  disturbance  of  the  releasors  or  their  heirs 
or  assigns,  or  for  or  by  any  other  person  or  persons 
whatsoever ;  and  that  the  releasee  should  be  kept 
harmless  and  indemnified  by  the  releasors,  and  their 
heirs,  against  all  other  titles,  charges,  &c.  save  and 
except  the  chief  rent  issuing  and  payable  out  of  the 
premises  to  the  lord  of  the  fee. 

The  Court  of  King's  Bench  held  that  the  generality 
of  the  covenant  for  quiet  enjoyment  against  the  re- 
leasors and  their  heirs,  and  any  other  person  or  persons 
whatever,  was  not  restrained  by  the  qualified  cove- 
nants for  good  title  and  right  to  convey,  for  and  not- 
withstanding any  act  done  by  the  releasors  to  the 
contrary. 
Accordinjto  72.  "With  Tcspcct  to  thc  restrictions  annexed  to  the 
ItndoT^  °  '^°  usual  covenants  for  the  title  in  modern  conveyances, 
iw  Works,  jvir.  Fearne  says — **  Regularly  a  vendor  who  pur- 
chases lands  himself,  with  proper  covenants  from 
those  who  convey  to  him,  cannot  reasonably  be  re- 
quired to  covenant  further  than  against  himself  and 
those  claiming  under  him.  This  is  a  practice  founded 
in  reason,  where  the  vendee  obtains  the  full  benefit  of 
all  the  covenants  in  the  conveyance  to  the  vendor,  to 
the  same  extent  as  his  vendor  had  them,  by  obtaining 
the  possession  of  the  deeds  containing  those  cove- 
nants. When  the  vendor  has  parted  with  his  means 
of  claim  or  remedy  against  his  grantor,  for  breach  of 
his  covenants,  and  transferred  them  to  the  purchaser 
by  delivery  of  the  deeds,  and  such  vendee  comes  intO' 
the  vendor's  place  in  that  respect,  by  the  acquisition 
of  such  deeds  ;  it  would  be  imreasonable  that  the  ven- 
dor should  make  himself  liable  for  any  such  breach. 
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He,  by  departing  with  the  means  of  remedy  or  com- 
pensation, must  be  understood  to  have  discharged 
himself  from,  and  the  vendee,  by  accepting  those 
means,  to  have  taken  upon  himself  the  peril  or  risk 
of  such  breach,  and  the  duty  of  enforcing  its  remedy 
or  compensation." 

73.  There  are  some  exceptions   to   this  rule;  for 
where  the  title  deeds  are  not  delivered  up  to  the  ven- 
dee, the  covenants  should  extend  to  the  acts  of  the 
person  from  whom  the  vendor  purchased  the  estate. 
Thus  Mr.  Fearne,  in  the  opinion,  of  which  a  part  has 
been  already  transcribed,  proceeds  in  these  words : — 
**  But  this  principle,  I  think,  does  not  apply  to  those 
cases  where  the  vendor  does  not  depart  with,  nor  the 
vendee   acquire,  the  deed   containing  the  covenants 
for  the  title  against  the  acts  of  such  grantors  :  whilst 
the  vendor  retains  in  his  own  hands  the  immediate 
means  of  indemnity,  which  he  thought  proper  to  re- 
quire of  his  grantor,  it  seems  but  reasonable  that  he 
should  engage  for  the  like  indemnity  to  his  own  ven- 
dee, and  rely  upon  the  indemnity  he  has  obtained  for 
his  own  counter-security.     It  is  not,  I  think,  sufficient 
to  say  that  the  covenant  to  produce  his  purchase 
deeds  will  entitle  the  vendee  to  the  benefit  thereof, 
when  produced.     Such  a  covenant  cannot  ensure  the 
production  of  them,  which  may  be  prevented  by  acci- 
dents, for  which  the  vendor,  in  whose   custody  the 
deeds  are,  ought  to  be  the  sufferer,  rather  than  the 
vendee;  who,  by  not  having  such  possession,  could 
not  in  any  degree  be  accessary  to  the  occasion   of 
their  loss,  or  by  any  means  or  care  have  prevented  it. 
There  seems  more  reason  on  the  other  side  to  say,  it 
is  sufficient  for  the  vendor  that,  when  called  upon  by 
the  covenants  entered  into  by  him  to  the  vendee,  for 
enjoyment,  &c.,  he  has  his  remedy  over  to  the  same 
extent,  upon  his  grantors;  of  which,  as  he  retains  the 
means  in  his  custody,  he  is  bound  to  look  to  the  pre- 
servation of  those  means,  and  liable  to  the  resort  to. 
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and  due  enforcement  of  them,  and  to  bear  the  conse- 
quence of  their  loss." 

74.  It  would  be  impossible  to  lay  down  such  a 
general  rule  on  this  subject,  as  would  be  applicable 
to  the  variety  of  cases  that  may  occur  in  practice  : 
but  it  follows,  from  the  principles  stated  by  Mr. 
Fearne,  that  where  the  vendor  makes  his  title  by  de- 
scent, and  his  ancestors  have  been  in  possession  of  the 
estate  for  upwards  of  sixty  years,  he  ought  to  cove- 
nant, not  only  against  his  own  acts  (which  every  ven- 
dor is  bound  to  do),  but  also  against  the  acts  of  all 
his  ancestors.  Where  the  estate  has  been  purchased 
by  an  ancestor  of  the  vendor  within  sixty  years,  who 
obtained  proper  covenants  for  the  title  from  the  per- 
son of  whom  he  purchased,  the  vendor  (giving  up  the 
title  deeds)  is  only  bound  to  covenant  against  the  acts 
of  such  purchasing  ancestor,  and  of  those  interme- 
diate ancestors  through  whom  the  estate  has  been 
transmitted  to  him.  And  where  the  vendor  has  him- 
self purchased  the  estate,  and  has  obtained  proper 
covenants  for  the  title,  he  is  only  bound  (giving  up 
the  title  deeds)  to  covenant  against  his  own  acts ;  for 
in  each  of  those  cases  the  purchaser  will,  by  the  pos- 
session of  the  title  deeds,  have  a  regular  series  of  co- 
venants to  protect  his  title,  up  to  that  period  when 
the  statutes  of  limitations  will  secure  him  against  all 
claims  whatever. 
Lloyd  V.  75.  Where  the  vendor  derives  his  title  under  a  will, 

Griffiths,  ,  „ 

infra.  or  a  voluutary  conveyance,  without  any  covenants  tor 

the  title,  he  is  bound  to  covenant  against  the  acts  of 
the  devisor  or  grantor.  And  where  an  estate  is  sold 
by  persons  who  have  no  beneficial  interest,  such  as 
trustees,  or  assignees  of  a  bankrupt,  they  are  only 
bound  to  covenant,  that  they  have  done  no  act  to  in- 
cumber the  estate.  But  where  there  is  a  defect  in 
the  title,  a  purchaser  has  a  right  to  covenants  against 
all  persons,  claiming  a  lawful  title  to  the  estate.  And 
where  a  purchaser  consents  to  take  a  defective  title, 
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relying  for  his  security  on  the  vendor's  covenant,  this 
should  be  particularly  mentioned  to  be  the  agreement 
of  the  parties  :  for  otherwise,  as  the  defect  was  known, 
it  might  be  contended  that  the  covenants  for  the  title 
should  not  extend  to  warrant  it  against  such  particular 
defect. 

76.  With  respect  to  the  persons  who  are  held  to  who  are  held 
claim  under  or  through  the  vendor,  or  any  of  those  Ihevendor"  *' 
against  whose  acts  the  vendor  covenants,  or  by  their 
default ;  it  was  resolved  in  20  Jac.  I.  that  if  a  person 
purchased  lands  to  himself  and  his  wife,  and  to  his  Bmierv. 
heirs  in  fee,  and  then  made  a  lease  for  years  of  them  ?Ji^^^T.' 
to  J.  S.  and  covenanted  that  the  lessee  should  quietly  ^^'^•^^-  ^•^'• 
hold  and  enjoy  the  premises,  without  the  let  of  the 

lessor,  his  heirs  or  assigns,  or  of  any  other  person,  by 
or  through  his  or  their  means,  title,  or  procurement ;      • 
and  after  the  lessor  dies,  and  his  wife  enters  and  dis- 
turbs  the  lessee,   the  covenant  is  broken;    for  her 
claim  is  by  means  of  her  husband. 

77.  In  this  case  Mr.  Justice  Doddridge   said,  if  a  paim.  340, 
tenant  in  tail,  to  whom   the  estate  tail  was  made, 
created  an  estate,  and  covenanted  as  before,  and  the 

issue  ousted  the  covenantee,  the  covenant  was  broken; 
because  being  his  purchase,  the  descent  to  his  issue 
was  by  his  means,  though  not  by  his  title.  But  if  the 
issue  made  an  estate,  and  covenanted  in  the  same 
manner,  and  the  issue  of  the  issue  entered,  it  was  not 
broken,  because  they  were  in  not  by  his  means,  but 
by  descent.  So  if  there  was  a  lessee  for  life,  with  a 
remainder  over,  and  the  lessee  made  an  estate,  and 
covenant,  and  died,  and  the  person  in  remainder  en- 
tered, the  covenant  was  not  broken,  because  he  was 
in  by  the  feoffor,  not  by  the  lessee.  But  if  a  person 
enfepffed  another,  upon  condition  to  be  re-enfeofFed 
for  life,  with  remainder  over,  there  it  would  be  other- 
wise, because  by  his  procurement  and  means. 

78.  A  person  made  a  lease  for  life,  and  covenanted  Anon.  Godb. 
for  himself  and  his  heirs,  that  he  would  save  the  les- 
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see  harmless  from  any  claiming  by,  from,  or  under 
him.  The  lessor  died,  and  his  wife  brought  a  writ 
of  dower  against  the  lessee,  and  recovered ;  the  les- 
see brought  an  action  of  covenant  against  the  heir.  It 
was  adjudged  against  the  heir,  because  the  wife  claim- 
ed under  her  husband,  who  was  the  lessor.  But  if 
the  woman  had  been  mother  of  the  lessor,  who  de- 
manded dower,  the  action  would  not  have  lain  against 
the  heir ;  because  she  did  not  claim  by,  from,  or  un- 
der the  lessor.     And  so  it  was  adjudged. 

79.  A  person  whose  title  is  derived  under  a  deed 
of  revocation,  and  appointment  of  new  uses,  is  con- 
sidered as  a  person  claiming  by  or  through  the  ap- 
pointor. 
Hurd  V.  80.  Sir  John  and  Lady  Astley  levied  a  fine  of  Lady 

Doug.  43.  Astley 's  estate,  to  the  use  of  Sir  John  for  life,  re- 
mainder over;  with  a  power  to  Sir  John  to  make 
leases,  and  a  joint  power  of  revocation.  They  after- 
wards revoked  the  uses,  subsequent  to  the  estate  for 
life  and  power  of  leasing  to  Sir  John  Astley,  and  ap- 
pointed new  ones,  to  Lady  Astley  for  life,  with  inter- 
mediate remainders,  remainder  to  Lord  Tankerville 
in  tail.  Sir  John  Astley  afterwards  made  a  lease,  not 
warranted  by  his  power ;  and  covenanted  that  the 
lessee  should  enjoy  the  premises,  without  any  inter- 
ruption from  him,  or  any  person  or  persons  claiming 
or  to  claim,  by,  from,  or  under  him.  When  Lord 
Tankerville's  estate  came  into  possession,  he  took  ad- 
vantage of  the  defect  in  the  lease,  and  evicted  the  les- 
see ;  who  brought  his  action  upon  the  covenant  against 
the  executors  of  Sir  John  Astley :  they  pleaded  that 
Lord  Tankerville,  at  the  time  of  his  entry  into  the  pre- 
mises, and  evicting  the  plaintiff,  did  not  claim,  nor 
was  entitled  to  the  premises  by,  from,  or  under  Sir 
John  Astley. 

Lord  Mansfield  said,  justice  was  strongly  with  the 
plaintiff:  that  as  Sir  John  Astley  was  a  necessary 
party  to  the  second  declaration  of  uses,  by  which  the 
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estate  was  limited  to  Lord  Tankerville,  his  Lordship 
certainly  claimed  under  him,  within  •  the  meaning  of 
this  covenant.  That  undoubtedly  Sir  John  had  cove- 
nanted against  his  own  acts,  and  the  new  limitations 
were  created  by  one  of  his  acts.  Judgment  was  given 
for  the  plaintiff. 

81.  Where  a  person  conveyed  an  estate,  and  cove-  Howes  v. 
nanted  with  the  vendee  for  quiet  enjoyment,  without  a  East,  491. 
any  eviction  or  interruption  by  the  vendor,   or  any 
person  claiming  under  him,  or  by,  through,  or  with, 

his,  their,  or  any  of  their  acts,  means,  default,  or  pro- 
curement :  and  a  quit  rent  was  payable  out  of  the 
lands,  which  became  due  before  the  vendor  came  into 
possession,  but  was  in  arrear  at  the  time  of  the  sale ; 
it  was  held  to  be  a  breach  of  the  covenant.  And  Lord 
Ellenborough  said,  if  it  were  in  arrear  in  the  vendor's 
lifetime,  it  was  a  consequence  of  law  that  it  was  by 
his  default,  in  respect  of  the  party  with  whom  he 
covenanted  to  leave  the  estate  unincumbered. 

82.  All  persons  who  convey  lands  in  their  own  who  are  bound 
right,  and  for  a  valuable  consideration,  are  bound  to  [he*^tkk?°*  ""^ 
enter  into  the  usual  covenants  for  the  title ;  and  when 

the  practice  of  conveying  or  devising  lands  to  trus- 
tees, upon  trust  to  sell,  became  frequent,  it  was  laid 
down  as  a  rule  among  conveyancers,  that  the  persons 
entitled  to  the  money  to  arise  from  such  sale,  were 
bound  to  enter  into  the  usual  covenants  for  the  title ; 
for  as  they  had  the  beneficial  interest  in  the  land,  they 
were  considered,  in  equity,  as  the  real  owners  of  it. 

83.  T.  Lloyd  devised  certain  estates  in  the  Isle  ofuoydv. 
Anglesea,    and   county  of  Caernarvon,   to   trustees  ;  3  Atk.  Iga. 
upon  trust,  out  of  the  rents  and  profits  thereof,  or  by 
selling  or  mortgaging  the  same,  to  raise  such  sums  as 
should  be  sufficient  to  discharge  a  mortgage  affecting 

an  estate  which  the  testator  had  settled  by  deed  on 
Mrs.  Hester  Webb,  as  also  all  his  just  debts.  Upon 
a  bill  for  carrying  the  trusts  of  the  will  into  execution, 
the  estates  in  Anglesea  and  Caernarvon  were  sold  for 
VOL.  IV.  2  E 


41S  Title  XXXII.     Deed.     Ch.  xxv.  §  84,  85. 

27,000/.  and  a  draft  of  the  conveyance  was  prepared 
by  Mr.  Booth,  as  counsel  for  the  purchaser,  to  which 
Mrs.  Webb  was  a  party,  and  made  to  enter  into  the 
usual  covenants  for  the  title.  The  counsel  for  the 
grantors,  Mr.  Weldon,  together  with  Mr.  Lane,  ob- 
jected to  the  draft,  and  gave  their  opinion  that  Mrs. 
Webb  was  not  bound  to  enter  into  any  covenants  for 
the  title.  The  draft  was  again  referred  to  Mr.  Booth, 
who  supported  his  former  opinion  :  and  contended 
that  where  a  person  devised  an  estate  to  trustees, 
upon  trust  to  sell  and  pay  over  the  money  to  J.  S., 
and  the  trustees  contracted  with  a  purchaser  for  the  sale 
of  the  estate  ;  there  J.  S.,  the  devisee  of  the  money, 
who  had  the  real  beneficial  interest  in  the  estate,  must 
covenant  for  the  title :  and  that  this  was  every  day's 
practice.  The  Master,  to  whom  the  draft  of  the  con- 
veyance was  referred,  reported,  that  Mrs.  Webb  was 
not  bound  to  enter  into  covenants  for  the  title. 

Upon  exceptions  being  taken  to  this  report,  Lord 
Hardwicke  made  the  following  order : — 

**  Let  the  exception  be  allowed,  and  let  the  Master 
alter  the  draft  of  the  conveyance,  by  inserting  therein 
proper  covenants  from  Mrs.  Webb,  against  her  own 
acts,  and  the  acts  of  Mr.  Thomas  Lloyd  her  devisor,  as 
to  so  much  as  she  would  be  benefited  by  the  estate." 
Wtkemanv.         84.  In  a  modcm  case,  where  an  estate  was  devised 
Rmiand'°       to  trustccs,  upon  trust  to  sell  it  for  payment  of  debts, 
8  Bro^Pari^^^'  ^^^^  ^^^  iutcrcst  of  tlic  rcsiduc  of  the  money  was  given 
Ca.  145.         ^Q  several  persons  for  life,  and  after  their  deaths,  the 
principal  to  go  to  their  children,  it  was  decreed  that 
the  purchaser  was  not  entitled  to  covenants  for  the 
title  from  the  persons  who  took  life  estates :  but  still 
the  practice  of  the  profession  is,  to  make  all  those 
whose  shares  of  the  purchase  money  are  in  any  wise 
considerable  join  in  covenants  for  the  title,  to  the  ex- 
tent of  their  respective  interests. 

85.  Where  all  the  money  to  arise  from  the  sale  of 
an  estate  is  to  be  applied  in  payment  of  debts,  a  pur- 
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chaser  aan  only  require  a  covenant  from  the  trustees 
or  devisees,  that  they  have  done  no  act  to  incumber. 
And  it  is  the  same  where  a  purchase  is  made  from  the 
assignees  of  a  bankrupt. 

86.  With  respect  to  the  remedies  which  purchasers  Remedies 

,  pii'i  under  these 

have  under  these  covenants,  they  are  oi  three  kmds :  covenants. 
I.  Where  the  estate  is  evicted,  ii.  Where  it  is  in- 
cumbered. III.  Where  the  defect  in  the  title  may  be 
supplied  by  some  further  act.  As  to  the  first,  where  a 
purchaser  is  evicted  by  any  person  claiming  under  the 
vendor,  or  any  of  those  against  whose  acts  the  cove- 
nants extend,  he  may  maintain  an  action  at  law  for  the 
restoration  of  his  money.  But  if  the  express  covenants 
be  not  broken  he  cannot  get  back  his  money. 

87.  An  administrator  having  found,  among  the  papers  Bree  r.  HoI- 
ofthe  deceased,  a  mortgage  for   1200/.,  assigned  it  eS^. '  ''"^ 
over  to  a  stranger,  in  consideration  of  the  said  sum  of 

1200/,  which  was  paid  to  him  ;  and  in  the  deed  of  as- 
signment the  administrator  covenanted  that  neither  the 
deceased,  nor  himself,  had  done  any  act  to  incumber 
the  mortgaged  estate.  The  mortgage  deed  turned  out 
to  have  been  forged  ;  and  after  six  years  had  elapsed, 
the  assignee  brought  an  action  of  assumpsit  against  the 
administrator,  for  money  had  and  received  to  the" 
plaintiff's  use.  The  defendant  pleaded  the  general 
issue ;  and  the  statute  of  limitations.  The  plaintiff  re- 
plied, and  stated  that  the  recitals  in  the  indenture  of  as- 
signment were  false,  inasmuch  as  there  never  was  any 
indenture  of  mortgage,  and  that  by  fraud  and  imposition 
the  plaintiff  was  induced  to  pay  the  said  sum  of  12007. 
To  this  replication  the  defendant  demurred  generally. 
Lord  Mansfield. — *'  The  basis  of  the  whole  argument 
is  fraud,  and  the  quesion  is,  whether  fraud  is  anywhere 
asserted  in  this  replication.  There  may  be  many  cases 
where  the  assertion  of  a  false  fact,  though  imknown 
to  be  false  to  the  party  making  the  assertion,  Avill  be 
fraudulent ;  as  in  the  case  of  Sir  Crisp  Gascoyne,  who 
insured  a  life,  and  affirmed  it  was  as  good  a  life  as  any 
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in  England,  not  knowing  whether  it  was  or  was  not. 
There  may  be  cases  too  which  fraud  will  take  out  of 
the  statute  of  limitations  ;  but  here  every  thing  alleged 
in  the  replication  may  be  true,  without  any  fraud  on 
the  part  of  the  defendant.  He  is  administrator  with 
the  will  annexed,  who  finds  the  mortgage  deed  amongst 
the  papers  of  his  testator,  without  any  arrears  of  in- 
terest, and  parts  with  it  bond  Jide,  as  a  marketable 
commodity.  If  he  had  discovered  the  forgery,  and 
hud  then  got  rid  of  the  deed,  as  a  true  security,  the 
case  would  have  been  very  different ;  he  did  not  cove- 
nant for  the  goodness  of  the  title,  but  only  that  neither 
he  nor  the  testator  had  incumbered  the  estate.  It  was 
incumbent  on  the  plaintiff  to  look  to  the  goodness  of  it." 

88.  But  if  the  purchaser  be  evicted  before  any  con- 
veyance to  him  is  executed,  having  paid  the  purchase 
money,  he  may  recover  it  back  in  an  action  for  money 
had  and  received ;  even  though  the  covenants  in  the 
intended  conveyance  do  not  extend  to  the  title  under 
which  the  estate  was  recovered. 

89.  A  court  of  equity  proceeds,  in  cases  of  this  kind, 
upon  the  same  principle  as  a  court  of  law.  For  unless 
there  is  fraud,  in  concealing  the  defect  in  the  title,  the 
court  will  not  interfere. 

90.  William  Davy  devised  certain  estates  to  his  son 
William  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  remainder  to  Sir  Robert  Ladbroke  and  Lyde 
Browne,  their  heirs  and  assigns,  as  tenants  in  common; 
and  devised  all  the  residue  of  his  real  estate  to  his  bro- 
ther William  Pate,  his  heirs  and  assigns  for  ever.  Sir 
Robert  Ladbroke  died  in  the  lifetime  of  the  testator. 
William  Davy,  the  son,  entered  on  the  estates,  upon 
the  death  of  his  father,  an  \  died  without  issue ;  having 
devised  his  estates  to  John  Minnyer,  Robert  Pate,  and 
Thomas  Butler,  in  trust  to  sell.  William  Pate,  the 
residuary  devisee  in  the  will  of  William  Davy,  tlie 
father,  devised  his  reversion  expectant  on  the  death  of 
William  Davy,  junior,  to  Robert  Pate  in  fee.   Barwell 
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Browne,  the  heir  of  Lyde  Browne,  and  Robert  Pate, 
(who  conceived  himself,  as  residuary  legatee  in  the 
will  of  William  Davy,  the  father,  to  be  entitled  to  the 
moiety  devised  to  Sir  Robert  Ladbroke,  and  which 
became  lapsed  by  his  death  in  the  lifetime  of  the  tes- 
tator,) sold  the  estate  for  a  valuable  consideration  to 
Urmston  the  plaintiff.     The  conveyance  recited  the 
will  of  William  Davy  the  father,   the  death  of  Sir 
Robert  Ladbroke  in  the  lifetime  of  the  testator,   the 
death  of  William  Davy  the  son  without  issue ;  and 
that  William  Pate,  the  residuary  devisee  in  the  will  of 
William  Davy  the  father,  had  made  his  will,  reciting, 
that  in  case  of  the  death  of  William  Davy  the  son, 
without  issue,  he  would  become  entitled  to  the  moiety 
of  the  estate  devised  to  Sir  Robert  Ladbroke,  and 
had,  by  his  said  will,  given  the  reversion  of  his  said 
moiety  to  his  son  (the  defendant)  in  fee.     And  there 
was  inserted  in  it  a  covenant,  that  notwithstanding 
any  act  done  by  the  defendant  or  his  ancestors,  Qr  any 
person  claiming  under  him  or  them,  he  was  seised  in 
fee  of  the  premises.     The  purchaser  afterwards  dis- 
covering that  Robert  Pate  had  no  title  to  the  moiety 
conveyed  to  him,  it  having  descended  to  William  Davy 
the  son,  as  heir  to  his  father,  and  belonging  to  his  de- 
visees ;  filed  a  bill  in  Chancery  against  Pate,  praying 
that  his  purchase-money  might  be  restored  to  him. 
The  defendant  demurred  to  the  bill  for  want  of  equity ;  3ves.Jun.235. 
and  the  demurrer  was  allowed. 

91.  Where  any  fraud  or  concealment  is  practised  by 
the  vendor,  by  which  the  estate  is  evicted,  though  by 
a  person  not  claiming  under  the  vendor,  or  any  of 
those  against  whose  acts  the  covenants  for  the  title 
extend,  the  purchaser  may  bring  an  action  on  the 
case,  in  the  nature  of  an  action  of  deceit,  against  him : 
but  a  bill  in  Chancery  will  in  most  cases  be  found  a 
more  effectual  remedy;  as  it  will  lead  to  a  better  dis- 
covery of  the  concealment,  and  all  the  circumstances 
attending  it ;  and  may  in  some  cases  enable  the  Court 
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to  create  a  trust  in  favour  of  the  injured  purchaser. 
And  where  the  Court  cannot  satisfy  itself  of  the  fact, 
an  issue  will  be  directed  to  try  whether  the  vendor  did 
know  of  the  incumbrance,  at  the  time  of  the  sale. 

92.  With  respect  to  incumbrances,  if  they  are  dis- 
covered after  the  execution  of  the  conveyance,  the 
purchaser  has  the  same  remedies  as  in  cases  of 
eviction. 

93.  With  respect  to  defects  in  the  title  which  may 
be  supplied  by  the  vendor ;  where  any  such  are  dis- 
covered, after  the  execution  of  the  conveyance,  the 
Tcndor  may  be  compelled  in  equity  to  do  whatever  is 
necessary  to  supply  such  defect,  by  a  bill  for  a  spe- 
cific performance  of  the  covenant  for  further  assur- 
ance. The  transaction  must  hoAvever  be  free  from  all 
objection,  otherwise  the  Court  of  Chancery  will  not 
compel  the  performance  of  a  covenant  for  further  as- 
surance. 

94.  It  is  laid  down  by  Lord  Cowper  that  a  covenant 
for  further  assurance  will  not  help  the  case,  where  the 
original  conveyance  itself  is  void,  so  that  if  a  man  co- 
venanted to  stand  seised  to  the  use  of  a  mere  stranger, 
and  covenanted  to  make  further  assurance,  the  cove- 
nant depending  on  the  nature  of  the  conveyance,  if  that 
were  void,  the  covenant  which  was  only  auxiliary,  and 
went  along  with  the  estate,  must  be  also  void. 

95.  The  usual  covenants  in  assignments  of  lease- 
hold estates,  are,  that  the  lease  is  valid  in  law,  not 
forfeited,  surrendered,  or  determined,  or  become  void 
or  voidable ;  that  the  assignor  has  good  right  to  as- 
sign ;  that  the  rent  has  been  paid,  and  the  covenants 
performed,  up  to  the  time  of  the  assignment ;  for  quiet 
enjoyment  during  the  term ;  free  from  incumbrances, 
without  any  restriction ;  and  for  further  assurance. 

96.  The  assignee  is  also  bound  to  covenant  with  the 
assignor,  that  he  will  pay  the  rent,  and  perform  the 
covenants  in  future ;  and  indemnify  the  assignor  from 
the  payment  and  performance  thereof;  and  the  latter 
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covenant  must  be  inserted,  though  the  assignor,  from 
his  particular  situation,  is  not  bound  to  covenant  for 
the  title. 

97.  Where  the  title  deeds  of  an  estate  are  retained  Covenants  fo» 
by  the  vendor,  which  frequently  happens,  either  be-  Sae"did8.°^ 
cause  they  relate  to  a  larger  estate  than  that  vi^hich  is 

sold,  or  for  any  other  reason ;  the  purchaser  is  entitled 
to  a  covenant  from  the  vendor  for  the  production  of 
them,  whenever  it  shall  be  necessary  for  the  manifes- 
tation or  support  of  the  purchaser's  title.  And  this 
covenant  being  real,  will  run  with  the  land  conveyed, 
and  extends  to  all  future  purchasers  of  it.  But  if  the  Feame's Post, 
deed  containing  such  covenant  be  not  delivered  to  a  ^^^' 
future  purchaser,  he  will  then  be  entitled  to  a  new 
covenant  from  the  vendor,  for  the  production  of  the 
title  deeds. 

98.  Covenants  for  renewal  have  been  frequently  in-  Covenants  for 
serted  in  leases ;  and  are  of  two  kinds :  namely,  cove-  leased 
nants  for  granting  another  lease  of  the  thing  demised  ; 

and  covenants  for  renewal,  not  only  on  the  expiration 
or  surrender  of  the  original  lease,  but  also  on  the  ex- 
piration or  surrender  of  all  future  leases  made  under 
such  a  covenant,  which  is  usually  called  a  covenant 
for  perpetual  renewal. 

99.  Bridges  demised  a  mill,  with  the  appurtenances,  Bridge*  v. 
to  Stapleton  for  twenty-one  years ;  and  covenanted  5  'Brol^Paii 
that  if  the  lessee,  his  executors,  administrators,  or  as-  ^*'  *' 
signs,  or  any  of  them,  should  at  any  time  thereafter, 
before  the  expiration  of  the  term  thereby  demised, 

be  minded  to  renew  and  take  a  further  lease  of  the 
said  premises,  that  then  upon  application  made,  at 
any  time  before  the  last  six  months  of  the  said  term, 
the  lessor,  his  heirs  or  assigns,  should  grant  such 
further  lease  as  should  by  the  lessee,  his  executors, 
administrators,  or  assigns,  be  desired,  without  any 
fine  to  be  demanded  therefore,  and  under  the  same  rents 
and  covenants  only  as  in  this  lease.  Upon  a  bill  filed  in 
the  Court  of  Exchequer  by  an  assignee  of  the  lease, 
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against  the  lessor,  to  compel  him  to  grant  a  further 
lease  under  the  same  rents  and  covenants  as  in  the 
first  lease ;  the  Court  decreed  a  new  lease,  which  was 
settled  by  the  Lord  Chief  Baron,  and  contained  a  co- 
venant to  grant  a  further  lease  at  the  end  of  the  new 
term. 

The  lessor  appealed  from  this  decree  to  the  House 
of  Lords,  insisting  that  it  was  erroneous ;  for  that  the 
covenant  for  a  further  lease,  after  the  expiration  of 
the  new  lease,  was  in  the  nature  of  a  perpetuity  upon 
the  appellant's  estate;  and  might,  according  to  the 
decree,  be  demanded  from  time  to  time  continually ; 
which  was  contrary  to  the  intent  and  meaning  of  tlie 
covenant  in  the  first  lease,  and  of  the  parties  thereto. 
To  which  it  was  answered  by  the  respondent,  that 
the  covenant  entered  into  by  the  appellant  to  grant 
such  further  lease  as  should  be  demanded,  under  the 
same  rent  and  covenants  only  as  in  the  original  lease, 
was  the  only  foundation  and  encouragement  which  the 
parties  had  for  expending  so  much  money  upon  the 
demised  premises  as  they  had  done,  and  accordingly 
it  was  the  true  intent  and  meaning  of  the  covenant, 
that  the  lessee  should  be  at  liberty  to  renew  as  often 
as  he  should  require. 
The  decree  was  affirmed. 
Furnivaiv.  iQO.  Mr.  Crcwc,  tlic  defendant's  grandfather,  made 

Mss.  Rep.  a  lease  to  one  Moor  for  three  lives,  with  the  following 
covenants: — *' And  the  said  Thomas  Moor,  for  himself, 
&c.  covenants,  grants,  and  agrees  to  and  with  the  said 
John  Crewe,  &c.  that  he  the  said  Tho.  Moor,  &c.  shall 
at  the  death  of  any  of  the  lives  before  mentioned, 
which  shall  first  happen,  pay  unto  the  said  J.  Crewe, 
his  heirs  or  assigns,  within  twelve  months  next  en- 
j  suing  such  death,  68/.  in  the  name  of  a  fine,  to  add 

one  other  life  to  the  remaining  two  lives,  and  so  to 
continue  the  renewing  this  lease  or  leases,  paying  as 
aforesaid  to  the  said  J.  Crewe,  his  heirs  or  assigns, 
68/.  for  every  life  so  added  or  renewed  from  time  to 
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time.  And  the  said  J.  Crewe,  for  himself,  his  heirs, 
executors,  and  assigns,  doth  covenant  and  agree  to  and 
with  the  said  T.  Moor,  his  executors  and  assigns,  that 
he  the  said  J.  Crewe,  his  heirs,  &c.  shall  and  will,  for 
the  consideration  of  the  said  08/.  as  aforesaid,  to  be 
paid  to  the  said  J.  Crewe,  his  heirs,  executors,  or  as- 
signs, at  Crewe  Hal',  or  at  the  place  where  the  Hall 
now  stands,  seal  and  duly  execute  one  or  more  lease 
or  leases,  under  the  same  rents  and  covenants  with 
these  presents,  and  thereunto  add  such  life  or  lives  as 
shall  be  there  and  at  such  time  nominated,  to  be  added 
by  the  said  Thomas  Moor,  his  executors  or  assigns, 
within  the  term  or  space  of  twelve  months  next  after 
the  death  of  any  such  life  as  aforesaid." 

There  were  two  several  renewals,  by  adding  a  life 
in  1686  and  in  1709;  and  in  1740  the  last  life  in  the 
original  lease  dropped,  one  of  the  added  lives  con- 
tinuing still  in  being.  The  plaintiff  Furnival,  who 
was  entitled  to  the  leases,  under  several  assignments, 
brought  this  bill  against  the  defendant,  Mr.  Crewe,  for 
a  renewal  of  the  leases,  with  the  same  covenants  for 
renewal  as  in  the  original  leases.  The  question  was, 
whether  under  these  covenants  Mr.  Crewe  was  now 
compellable  to  renew  the  lease ;  or  whether  the  cove- 
nants should  not  be  restrained  to  renewals  only  upon 
the  original  lives  in  the  first  lease. 

Lord  Hardwicke. — '*  This  bill  is  brought  to  have 
the  benefit  of  two  covenants  contained  in  two  several 
leases,  made  by  Mr.  Crewe  the  defendant's  grand- 
father ;  the  first  of  which  leases  was  made  when  Mr. 
Crewe  was  tenant  in  fee  of  his  estates,  the  other  after 
a  voluntary  settlement,  whereby  Mr.  Crewe  was  be- 
come but  tenant  for  life :  but  this  last  lease  being 
made  for  a  valuable  consideration,  must  prevail  against 
the  settlement.  None  of  the  original  lives  dropped 
during  Mr.  Crewe's  own  life,  but  after  his  death  there 
were  renewals,  with  the  same  covenants  added  as  in 
the  original  leases ;  and  now  that  all  the  original  cestak 
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que  vie  are  dead,  the  question  arises  upon  the  -con- 
struction of  these  two  covenants,  and  whether  the 
obligation  on  the  part  of  the  tenant  to  pay  the  fine, 
and  on  that  of  the  landlord  to  grant  a  new  lease,  was 
intended  to  be  perpetual.  And  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  a  renewal  of  the  leases,  with 
the  same  covenants  for  renewal ;  and  that  these  were 
intended  for  perpetual  subsisting  leases.  It  has  been 
contended  that  the  words  in  Moor's  covenant,  so  to 
continue  renewing,  &c.  could  mean  only  the  adding  a 
life  upon  the  falling  in  of  any  of  the  original  ones,  but 
not  upon  an  added  life.  But  this  construction  satisfies 
not  the  intent,  which  was  not  the  continuing  of  the 
estate,  barely  by  giving  a  life,  but  by  filling  up  the 
estate,  for  it  is  not  only  said  lease,  but  leases ;  and 
the  word  or,  is  here  to  be  taken  for  and,  to  satisfy  the 
intent,  which  was  to  take  in  the  new  leases,  the  last 
as  well  as  the  original  one ;  and  the  covenant  on  the 
part  of  the  lessor  to  grant  under  the  same  rent  and 
covenants,  takes  in  the  covenant  for  renewal.  The 
words,  iiext  after  the  death,  are  not  to  be  confined  to 
the  lives  in  the  original  lease,  but  extend  to  any, 
whether  in  the  original,  or  added  upon  renewal ;  and 
this  appears  from  the  making  the  fine  payable  at 
Crewe  Hall,  or  the  place  where  the  Hall  now  stands ; 
which  words,  though  they  may  be  said  not  to  be  of 
much  weight,  yet  are  an  evidence  of  the  intent,  that 
the  lease  might  continue  so  long  as  time  endured ; 
since  neither  lessor  nor  lessee  could  have  it  in  view 
that  Crewe  Hall,  the  family  seat,  might  be  demolished 
in  three  lives.  It  has  been  objected  that  no  breach 
could  be  assigned  against  the  heir  or  executor  of  the 
lessor,  in  an  action  of  covenant ;  but  I  think  there 
might,  either  by  the  lessor  or  lessee;  and  if  so,  a 
court  of  equity  may  properly  relieve,  provided  there 
be  no  objection  against  granting  such  relief;  either 
from  the  nature  of  the  covenant  itself,  or  the  condition 
of  the  person  seeking  the  benefit  of  it.     i.  Because 
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the  covenant  being  for  making  an  estate  in  land,  a 
court  of  equity  can  give  the  thing  itself,  w^hich  is  the 
highest  and  most  adequate  remedy;  damages  only 
being  recoverable  at  law.  ii.  Because  at  law  the  re- 
medy could  only  be  against  the  representative  of  the 
lessor,  out  of  the  lessor's  assets,  which  would  be  re- 
covering out  of  another's  pocket;  whereas  this  is 
against  the  land  itself.  It  was  next  objected,  that  co- 
venants for  perpetual  renewals  were  not  to  be  favoured, 
being  in  effect  an  engaging  the  inheritance.  But  this 
being  a  contract  for  a  valuable  consideration,  must  be 
performed ;  and  as  Mr.  Crewe  the  grandfather  might 
have  sold  the  fee,  so  might  he  lay  what  charges  he 
pleased  upon  it,  in  the  hands  of  those  who  came  after 
him.  In  England,  indeed,  these  covenants  are  rare ; 
but  in  Ireland  they  are  very  frequent.  Then  it  was 
said  that  the  consideration  is  not  adequate;  but  I  can- 
not from  the  evidence  judge  of  that,  either  one  way  or 
the  other.  And  this  is  a  much  more  favourable  case 
than  that  of  Bridges  v.  Hitchcock,  or  Hyde  v.  Skin-  Ante,  §  99. 
ner,  since  in  neither  of  those  was  any  fine  to  be  paid; 
whereas,  in  the  present,  a  fine  is  payable  upon  every 
renewal;  and  so  a  benefit  stipulated  for  the  successors. 
Another  objection  was  made  against  renewing,  that  the 
successors  might  not  all  of  them  have  such  an  estate 
as  would  enable  them  to  renew.  But  I  think  the  re- 
newal may  and  must  be  made  according  to  the  nature 
of  the  defendant  Mr.  Crewe's  estate ;  and  if  he  be  but 
tenant  for  life,  though  he  cannot  covenant  for  his 
heirs,  yet  he  may  for  himself  and  all  claiming  under 
him.  The  case  of  Doctors  Commons  v.  Dean  and  1  Bro,  Pari. 
Chapter  of  St.  Paul's,  heard  by  Lord  King,  assisted 
by  Lord  Raymond  and  J.  Price,  and  which  afterwards 
went  up  to  the  House  of  Lords,  was  decreed  upon 
a  particular  reason.  There  the  Lords  confined  it  to 
one  renewal,  because  the  contrary  construction  would 
have  been  going  against  the  restraining  statutes, 
whereby  ecclesiastical  persons  can  grant  but  for  a 
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particular  term.  That  of  Hyde  v.  Skinner  is  of  no 
authority ;  it  was  a  lease  without  any  fine  paid,  or 
agreed  to  be  paid ;  and  by  the  report  seems  more  like 
an  award  or  compromise  than  a  decree.  But  that  of 
Bridges  v.  Hitchcock  is  an  authority  in  point,  only 
not  so  strong  as  the  present.  There  was  a  lease  for 
twenty-one  years  without  any  fine  or  covenant  on  the 
part  of  the  lessee  ;  as  there  is  here  only  a  covenant  on 
the  lessor's  part,  to  grant  a  new  lease,  with  the  same 
covenants ;  and  there,  upon  the  words  same  covenants, 
the  Court  decreed  the  new  lease  to  have  the  like  co- 
venant for  renewal ;  and  though  it  was  said  there  had 
been  great  improvements,  yet  two  terms  might  well 
be  thought  a  reasonable  satisfaction.  I  therefore  think 
the  plaintiff  entitled  to  a  renewal,  under  the  same  rents 
and  covenants  :  but  it  must  be  such  as  Mr.  Crewe's 
estate  will  enable  him  to  make." 
Cooke  V.  101.  A  case  was  sent  out  of  Chancery  by  Lord 

Cowp.'ei'j.  Bathurst,  for  the  opinion  of  the  Court  of  King's  Bench, 
stating  as  follows  : — That  Robert  Booth  by  indenture 
demised  certain  premises  to  Otho  Cooke,  for  the  lives 
of  the  lessee  and  two  other  persons ;  and  covenanted 
that  if  the  said  Otho  Cooke,  his  heirs  and  assigns, 
should  be  minded,  at  the  decease  of  the  three  persons 
named  in  the  lease,  or  any  of  them,  to  surrender  his 
indenture  and  take  a  new  lease  of  the  said  premises, 
and  thereby  add  one  new  life  to  the  then  two  in 
being,  in  lieu  of  the  life  so  dying  ;  that  then  the  said 
R.  Booth,  his  heirs,  &c.  upon  request,  on  such  sur- 
render of  the  lease  then  in  being,  and  upon  payment 
of  a  broad  piece  of  gold,  to  the  said  R.  B.  his  heirs, 
&c.  for  every  life  so  to  be  added,  in  lieu  of  the  life  of 
every  of  them  so  dying,  and  at  the  proper  cost  of  the 
said  Otho  Cooke,  without  demanding  any  further  fine 
for  the  same,  should  grant  and  execute  unto  the  said 
Otho  Cooke,  his  heirs,  &c.  a  new  lease  for  the  lives  of 
the  two  persons  named  in  the  former  lease  as  should 
be  then  living,  and  of  such  other  person  as  the  said 
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O.  Cooke,  his  heirs  or  assigns,  should  nominate  and 
appoint,  in  lieu  of  the  person  named  in  the  preceding' 
lease,  as  the  same  should  respectively  happen  to  die, 
under  the  before-mentioned  annual  rent,  and  the  same 
covenants  therein  contained.  The  lease  was  dated  in 
1740,  and  there  had  been  successive  renewals,  con- 
taining the  same  clause  of  renewal  from  the  time  of  a 
former  lease  granted  by  the  ancestor  of  Robert  Booth 
in  1688,  down  to  the  date  of  the  lease  in  question.  In 
1773,  a  new  lease  (one  of  the  lives  having  dropped) 
was  tendered  to  the  landlord  in  the  same  terms  as  the 
former  leases,  which  he  refused  to  execute,  because 
it  contained  a  covenant  for  renewal. 

Lord  Mansfield  said,  the  question  in  all  these  cases 
was,  whether  laider  the  same  rents  and  covenants  should 
be  construed  inclusive  or  exclusive  of  the  clause  of 
renewal ;  and  arguments  drawn  from  every  part  of  the 
agreement  were  material.  Here  the  parties  them- 
selves had  put  the  construction  upon  it,  for  there  had 
been  frequent  renewals,  and  in  all  of  them  the  cove- 
nant for  renewal  had  been  uniformly  repeated.  How 
then  should  the  Court  say  the  contrary  ? 

The  Court  certified  their  opinion,  that  a  like  cove- 
nant for  renewal  ought  to  be  inserted  in  the  new 
lease. 

102.  The  principle  upon  which  the  Court  of  King's 
Bench  founded  their  opinion  in  this  case,  has  been 
since  frequently  denied.  Lord  Alvanley,  when  Mas- 
ter of  the  Rolls,  has  said — ■"  I  strongly  protest  against  3  Ves.  298. 
the  argument  used  by  the  learned  Judges  in  Cooke  v. 
Booth,  as  to  construing  a  legal  instrument  by  the 
equivocal  acts  of  the  parties,  and  their  understanding 
upon  it,  which  I  will  never  allow  to  affect  my  mind. 
That  case  was  sent  to  law  by  Lord  Bathurst:  the 
learned  Judges  thought  fit  to  return  an  answer  to  the 
Chancellor,  that  the  legal  effect  was  a  perpetual  re- 
newal, upon  the  ground  that  by  voluntary  acts,  which 
the  parties  might  or  might  not  have  done,  the  parties 
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themselves  had  put  a  construction  upon  it.  Lord 
Mansfield  made  it  his  chief  ground  ;  but  that  ground 
was  disapproved  by  Lord  Thurlow^,  and  is,  I  think, 
totally  unfounded.  I  never  will  construe  a  covenant 
so.  I  never  was  more  amazed,  and  Mr.  Justice  Wil- 
son, who  argued  it  with  me,  was  astonished  at  it. 
When  it  came  back,  Lord  Bathurst,  not  having  re- 
tained the  great  seal  long  enough  for  it  to  come  be- 
fore him  again,  it  came  before  Lord  Thurlow,  who 
said,  that  sitting  as  Chancellor,  when  he  asked  the 
opinion  of  a  court  of  law,  whatever  his  own  opinion 
might  be,  he  was  bound  by  that  of  the  court  of  law  : 
therefore  he  decreed  a  renewal ;  but  said  he  should 
be  very  glad  if  Mr.  Booth  would  carry  it  to  a  superior 
tribunal.  We  had  a  consultation,  and  I  wrote  to  Mr. 
Booth  upon  it,  but  he,  being  only  tenant  for  life,  re- 
fused to  appeal." 

103.  An  opinion  appears  to  have  formerly  prevail- 
ed, founded  on  the  authority  of  the  case  of  Bridges  v. 
Hitchcock,  that  a  covenant  to  renew  a  lease,  under 
the  same  rent  and  covenants  as  those  contained  in  the 
original  lease,  created  a  right  to  a  perpetual  renewal, 
the  covenant  for  renewal  being  included.  But  this 
doctrine  has  been  long  since  exploded  ;  as  appears 
from  the  following  cases. 

104.  One  Skinner,  possessed  of  a  long  term  for 
years  of  a  house,  leased  it  for  five  years,  and  cove- 
nanted for  himself  and  his  executors  to  renew  this 
lease  at  the  same  rent,  and  on  the  same  covenants, 
upon  the  request  of  the  lessee  within  the  term.  Lord 
Macclesfield  decreed  a  new  lease  for  twenty-one  years, 
but  said,  that  though  the  lease  was  to  be  made  on 
the  same  covenants,  yet  that  should  not  take  in  a  co- 
venant for  the  renewing  the  new  lease  ;  forasmuch  as 
then  the  lease  would  never  be  at  an  end. 

105.  In  a  lease  made  by  the  defendants  to  plaintiffs 
testator,  of  a  house  for  twenty-one  years,  there  was  a 
covenant  that  the  defendants,  at  the  end  of  the  first 
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seven  years,  would,  upon  the  surrender  of  that  lease, 
make  a  new  lease  for  the  term  of  twenty-one  years, 
at  the  same  rent  and  with  the  same  covenants  as  were 
reserved  and  contained  in  the  old  lease.  The  bill  was 
for  a  specific  performance  of  this  covenant :  and  the 
question  was,  if  the  covenant  for  renewal  should  be 
inserted  in  the  new  lease. 

Sir  Joseph  Jekyll,  M.  R.  was  of  opinion  it  should 
not,  there  being  no  words  to  show  that  it  was  the  in- 
tention of  the  parties  that  the  lease  should  be  renew- 
ed toties  quoties ;  for  that  in  effect  would  be  to  give 
the  plaintiff  a  fee.  And  therefore  decreed  the  defen- 
dants to  make  a  new  lease,  but  without  the  covenant 
for  renewal. 

106.  Lord  Molyneux  and  his  wife  demised  a  farm  Russeiiv. 
for  a  term  of  ninety-nine  years,  if  three  persons  or  2  Bro.  Rep. 
any  of  them  should  so  long  live,  rendering  rent ;  and  ''■^^*  ""^' 
Lord  M.  covenanted,  for  himself  and  his  wife,  their 
heirs  and  assigns,  that  he  and  they  would,  upon  the 
death  of  any  of  the  lives  named  in  the  lease,  add  a 
new  third  life,  upon  payment  of  200/.  within  six 
months ;  or  upon  the  death  of  two  of  them,  add  two 
new  lives,  upon  payment  of  500/. ;  or  upon  the  death 
of  all  of  them,  would,  upon  payment  of  1150/.,  make 
a  new  lease  or  grant  for  any  three  new  lives,  to  be 
nominated  and  appointed  by  the  lessee,  his  executors, 
administrators,  or  assigns,  for  the  like  term  as  was 
thereby  demised  ;  at  and  under  the  like  rent,  cove- 
nants, and  agreements  therein  contained.  Upon  the 
death  of  the  survivor  of  the  lives  mentioned  in  the 
original  lease,  the  lessee  applied  for  a  renewal,  and 
tendered  the  engrossment  of  a  lease  for  ninety-nine 
yeai's,  renewable  upon  the  dropping  of  three  new 
lives,  at  the  old  rent ;  with  a  covenant  for  renewal  of 
that  lease,  to  the  same  effect  as  had  been  contained 
in  the  original  lease  ;  tendering  at  the  same  time  the 
fine  of  1150/.  The  defendants  declined  executing 
the  lease,  with  such  covenant ;  whereupon  the  lessee 
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filed  his  bill  to  compel  the  defendants  to  execute  such 
new  lease,  with  such  covenant  of  renewal. 

Lord  Camden  was  of  opinion  that  the  defendants 
were  not  under  any  obligation  to  grant  any  further 
lease,  than  for  three  new  lives  only;  and  that  the 
plaintift'  was  not  entitled  to  have  any  covenant  in- 
serted for  any  further  renewal ;  the  words  of  the  old 
covenant  not  obliging  the  lessors  to  grant  a  new  lease, 
but  upon  the  death  of  some  one  of  the  three  persons 
named  in  that  lease ;  and  they  being  all  dead,  the 
plaintiff  could  claim  no  further  renewal :  and  therefore 
decreed  a  new  lease  for  ninety-nine  years,  renewable 
on  the  death  of  three  persons  named  in  the  prepared 
lease,  but  without  any  covenant  for  any  further  re- 
newal. 

107.  A  lease  was  made  for  twenty-one  years,  in 
which  there  was  a  covenant  on  the  part  of  the  lessor, 
that  he,  his  executors,  &c.  should  at  the  end  of  the 
said  term  of  twenty-one  years,  seal  and  execute  a  new 
lease  of  the  said  premises,  for  the  further  term  of  seven 
years  ;  subject  to  the  same  rents,  and  pursuant  to  the 
same  exceptions,  covenants,  reservations,  conditions, 
and  agreements,  in  all  respects,  as  were  in  and  by  the 
said  indenture  of  lease  mentioned  and  expressed,  in 
case  the  lessee,  his  executors,  &c.  should  desire  the 
same. 

Lord  Thurlow  said,  he  had  not  an  idea  that  the  in- 
tention of  the  lessor  was,  to  renew  the  covenant  of 
renewal ;  or  that  it  could  be  so  construed  in  a  court 
of  equity. 

108.  Lord  Foley  made  a  lease  for  three  lives,  with 
a  covenant  for  renewal  under  the  like  rent,  covenants, 
provisoes,  and  conditions,  as  were  contained  in  the 
original  lease. 

Sir  W.  Grant,  M.  R.  said  he  agreed  with  the  late 
Master  of  the  Rolls  (Sir  R.  P.  Arden),  who  says—"  I 
collect  therefore  from  these  cases  this,  that  the  Courts, 
in  England  at  least,  lean  against  construing  a  covenant 
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to  be  for  a  perpetual  renewal,  unless  it  is  perfectly 
clear  that  the  covenant  does  mean  it.  Furnival  v. 
Crewe,  which  is  relied  on  in  Cooke  v.  Booth,  had 
clear  words  for  a  perpetual  renewal,  which  made  it 
impossible  to  construe  it  otherwise."  And  said — 
there  being  no  clear  words  in  this  case,  nor  any  words 
relative  to  perpetual  renewal ;  the  question  is,  whe- 
ther the  proviso,  that  the  renewal  shall  be  under  the 
same  rents,  covenants,  and  conditions  as  the  first 
lease,  shall,  in  the  absence  of  more  positive  stipula- 
tions, amount  to  a  perpetual  renewal.  Upon  Tritton 
V.  Foote,  and  Russell  v.  Darwin,  I  am  bound  to  hold 
that  a  covenant  for  renewal  under  the  same  covenants, 
does  not  include  the  covenant  to  renew  ;  but  that 
it  means  only  a  second  lease,  not  a  perpetuity  of 
leases. 

109.  J.  Dilnot,  by  indenture  of  lease  dated  29th  igguWenv. 

.  .  .  May  y  Ves. 

September,  1783,  demised  certain  premises  in  Deal  325.' 
to  three  persons  for  twenty-one  years,  at  the  rent  of  jurifExe^r. 
Qs.  9d.     And  the  lessor  covenanted  that  he,  his  heirs  ^°i-3'222. 
and  assigns,  at  the  end  of  eighteen  years  of  the  said 
term  of  twenty-one  years,  or  before,  upon  request, 
would  make  to   the  lessees  a  new  lease  for  the  like 
fine,  at  the  like  yearly  rent  of  6s.  9d.  payable  as  afore- 
said, "  with  all  covenants,  grants,  and  articles,"  as  in 
the  said  lease  were  contained :  and  this  was  the  only 
covenant  in  the  lease. 

After  the  expiration  of  eighteen  years  from  the  exe- 
cution of  the  lease,  Iggulden,  who  was  assignee  of  the 
lease,  applied  to  J.  May,  to  whom  Dilnot  had  sold 
the  estate,  for  a  new  lease,  upon  the  terms  contained 
in  the  clause  for  renewal.  May,  objecting  to  grant  a 
lease  containing  a  similar  covenant  for  renewal,  a  bill 
was  filed.  The  question  was,  whether  the  plaintiff 
was  entitled  to  a  lease,  containing  that  covenant.  The 
answer  admitted  that  for  a  great  number  of  years,  and 
particularly  from  1747,  leases  of  these  premises  had 
been  granted  to  the  plaintiff's  father,  and  the  several 
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persons  under  whom  he  claimed,  similar  to  the  lease 
of  1783. 

Lord  Eldon  said,  he  was  clearly  of  opinion  the  con- 
struction of  this  covenant  must  be  the  same  in  equity, 
as  at  law :  that  the  acts  of  the  parties  had  nothing  to 
do  with  the  construction :  that  this  lease  must  be 
construed  precisely  as  the  first  lease.  Also  he  was  of 
the  same  opinion  as  Lord  Alvanley  and  Sir  W.  Grant, 
that  the  general  doctrine  was,  that  where  a  lease  was 
made  without  more  than  the  general  words,  they 
would  not  impose  an  obligation  to  insert  a  covenant 
for  renewal.  The  bill  was  retained  for  twelve  months, 
with  liberty  to  bring  an  action. 

110.  An  action  of  covenant  was  accordingly  brought 
in  the  Court  of  King's  Bench,  and  Lord  Ellenborough 
delivered  the  opinion  of  the  Court,  that  the  plaintiff 
was  not  entitled  to  require  the  execution  of  a  lease  to 
him,  containing  the  covenant  of  renewal. 

111.  The  right  of  renewal  may  be  forfeited  by  the 
laches  of  the  tenant,  in  not  applying  for  a  renewal 
within  the  time  mentioned  in  the  lease. 

112.  The  Marquis  of  Carnarvon  demised  certain 
lands  to  Thomas  Landon,  his  executors,  kc.  for  ninety- 
nine  years,  if  three  lives  therein  named  should  so  long- 
live  ;  with  a  covenant  to  renew,  and  a  proviso  that 
if  the  lessee,  his  executors,  &c.  refused  or  neglected 
to  renew  the  said  lease,  or  to  make  application  therein 
after  the  death  of  the  first  or  any  of  the  lives,  for 
two  years,  then  the  lease  should  be  void.  The  lessee 
neglected  to  renew  on  the  death  of  the  two  first  per- 
sons whose  names  were  in  the  lease :  but  within  a 
year  after  the  death  of  the  last  life  he  applied  for  a 
renewal. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  was 
clearly  of  opinion,  that  the  lessee  had  not  entitled  him- 
self to  the  benefit  of  the  covenant ;  therefore  the  right 
of  renewal  was  forfeited. 


Title  XXXII.     Det'd.     Ch.  xxvi.  ^  1—3. 


435 


CHAP.   XXVI. 


Hmio  Deeds  may  he  avoided. 


1. 

Disclaimer. 

38. 

Or  made    in  Derogation  of 

6. 

Disagreement. 

the  Rights  of  Marriage. 

10. 

Duress. 

49. 

Or  for  an  immoral  Consider' 

12. 

Erasure  or  Interlineation. 

ation. 

16. 

Breaking  off  the  Seal. 

58. 

All  Deeds  void  as  to  Crown 

IS. 

Ca7icelling. 

Debts. 

22. 

Where  it  is  usurious. 

64. 

The    Crown    entitled    to    a 

26. 

When  obtained  by  Fraud. 

Term  to  attend. 

Secti 

OX 

1. 

Deeds  may  be  avoided  in  several  ways,  and  for  seve-  Disclaimer. 
ral  reasons.     Thus  in  the  case  of  a  deed  poll,  the  Bro.  Ab.  Dis- 
grantee  may  disclaim  the  estate  intended  to  be  given,  joTnTTenf  570. 
in  which  case  no  estate  will  vest  in  him.     But  in  the  ^°"^'^-  ^^*  '*^- 
case  of  an  indenture,  if  the  grantee  executes  it,  he 
thereby  accepts  the  estate  limited  to  him,  and  cannot 
afterwards  disclaim. 

2.  It  has   been  stated   that  a  deed  transfers  the  Ame.c.  1. 
estate,  without   the   assent  of  the  grantee,   so  that 
where  he  does  not  execute  it,  the  estate  becomes  not- 
withstanding vested  in  him ;  but  he  may  disclaim  it, 

in  which  case  it  becomes  devested.  Thus  it  is  said  Tit.  Done,  r. 
in  Brooke's  Ab.  that  if  a  lease  be  made  to  A.  for  life, 
remainder  to  B.,  and  after  A.  dies,  the  law  adjudges 
the  frank  tenement  in  B.  till  he  disagrees  or  disclaims ; 
and  by  the  waiving  thereof,  it  vests  in  the  donor  or 
his  heir. 

3.  It  was  formerly  held  that  a  disclaimer  of  a  free- 
hold estate  must  be  in  a  Court  of  Record,  because  a 
freehold  should  not  be  devested  by  bare  words  in  pais. 
Thus  where  a  lease  for  life  was  made  to  B.,  remainder 
to  C.  and  D.  in  tail ;  it  was  adjudged  that  C.  and  D. 
could  not  disagree  to  the  remainder,  without  matter 
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of  record,  for  they  were  tenants  in  common ;  but  if 
the  remainder  had  been  limited  to  them  in  fee,  so  as 
they  took  jointly,  it  had  been  otherwise  ;  for  then  by 
the  disagreement  of  the  one,  the  other  should  take  the 
whole  lands. 
Hawkins  V.  4    It  }^as  howcvcr  been  settled  for  some  time,  that  a 

Kemp,  3  East, 

410.  person  may  disclaim  a  freehold  estate  by  deed  ;  and 

this  doctrine  has  been  confirmed  in  the  following  case. 

Townsonv.  5^  j^  Astlev  bv  liis  will  devised   certain   freehold 

Tickell,  m  ^     r         ^       ■         r 

3  Barn.  &  Aid.  estatcs  to  Towusou  and  Lock  m  fee,   upon   certain 

31  .        . 

Nicioson  V.       trusts,     Lock  by  deed  absolutely  disclaimed  and  re- 

2Swan3t°'365.  nouuccd  all  and  singular  the  estate  and  estates, 
trusts,  powers,  and  authorities  by  the  said  will,  limit- 
ed, created,  or  declared.  And  the  question  was, 
whether  the  estate  was  devested  out  of  Lock  by  this 
disclaimer,  and  solely  vested  in  Townson  the  other 
devisee. 

Lord  C.  J.  Abbot  said,  the  law  was  not  so  absurd 
as  to  force  a  man  to  take  an  estate  against  his  will. 
Prima  facie,  every  estate,  whether  given  by  will  or 
otherwise,  is  supposed  to  be  beneficial  to  the  party  to 
whom  it  is  given.  Of  that,  however,  he  is  the  best 
judge  ;  and  if  it  turn  out  that  the  party  to  whom  the 
gift  is  made,  does  not  consider  it  beneficial,  the  law 
will  certainly,  by  some  mode  or  other,  allow  him  to 
renounce  or  refuse  the  gift.  The  question  here  is, 
in  what  mode  that  refusal  is  to  be  made.  In  this  case 
the  renunciation  has  been  by  deed,  under  the  hand 
and  seal  of  the  party.  It  has  been  argued,  however, 
that  nothing  short  of  renunciation  or  disclaimer  in  a 
court  of  record  will  avoid  the  devise ;  and  if  there 
had  been  any  distinct  authority  to  that  effect,  we 
should  have  been  bound  to  give  due  weight  to  such 
authority.  It  does  not  seem  to  me,  however,  that  the 
cases  have  gone  the  length  of  deciding  that  the  renun- 
ciation must  take  place  in  a  court  of  record.  The 
learned  counsel  has  not  been  able  to  suggest  any 
mode  by  which  the  devisee  could  have  disclaimed  in 
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a  court  of  record ;  and  certainly  it  could  not  be  done, 
unless  some  other  person  thought  fit  to  cite  him,  there 
to  receive  his  disclaimer;  and  if  the  estate  weredam- 
nosa  hcEvcditas,  that  would  not  be  likely  to  happen.    It 
might,  therefore,  in  some  instances  be  a  matter  of  diffi- 
culty to  make  a  disclaimer  in  a  court  of  record.     The  2  Vem.  201 
case  of  Thompson  v.  Leach,  seems  to  me  to  be  a  strong 
authority  to  show  that  it  is  not  necessary.  Three  of  the 
Judges  there  held,  that  an  estate  did  not  pass  by  a  sur- 
render to  the  surrenderee,  till  he  expressly  accepted  it. 
Mr.  Justice  Ventris  differed,  and  held  that  it  passed  im- 
mediately, liable  to  be  devested  by  the  dissent  of  the 
surrenderee.  His  judgment  is  however  wholly  founded 
on  this,  that  a  party  to  whom  an  estate  is  given,  must  be 
taken  to  give  an  implied  assent  to  that  which  is  for  his 
benefit,  till  the  contrary  appears.    That  learned  Judge 
expressly  states  that  a  man  cannot  have  an  estate  put 
into  him  in  spite  of  his  teeth.    I  concur  in  that  opinion, 
and  think  that  the  renunciation  here  having  been  by 
deed,  under  the  hand  and  seal  of  the  party,  must  have 
the  effect  of  making  the  devise,  with  respect  to  him, 
null  and  void  ;  the  other  Judges  concurred,  and  judg- 
ment was  given  accordingly.     It  should  be  observed 
that  this  was  the  case  of  a  will,  but  the  reasoning  of 
the  Judges  shows,  that  if  it  had  been  the  case  of  a 
deed,  the  decision  would  have  been  the  same. 

6.  There  are  several  cases  in  which  a  deed  may  be  Disagreement, 
avoided  by  disagreement.     Thus  although  infants  may  j  l^^^  2. 6. 
purchase  real  property,  because  it  may  be  for  their 
iDenefit,  yet  they  may,   upon  their  attaining  their  full 

age,  either  agree  or  disagree  to  it ;  and  so  may  their 
heirs  after  them,  if  they  did  not  agree  to  it  after  their 
full  age. 

7.  A  married  woman  is  capable  of  purchasing,  for  iinst.3.0. 
such  an  act  does  not  make  the  property  of  her  husband  ^  82c.Ab.498. 
liable  to  any  disadvantage ;  and  the  husband  is  sup- 
posed to  assent,,  as  being  for  his  advantage.     But  the 
husband  may  disagree,  and  it  shall  avoid  the  purchase. 
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If  he  neither  agrees  nor  disagrees,  the  purchase  is 
good,  for  his  conduct  will  be  esteemed  a  tacit  consent, 
since  it  is  to  turn  to  his]  advantage  ;  but  in  this  case 
though  the  husband  should  agree  to  the  purchase,  yet 
after  his  death  the  wife  may  disagree  to  and  waive  it; 
for  having  no  will  of  her  own  at  the  time  of  the  pur- 
chase, she  is  not  indispensably  bound  by  the  contract ; 
therefore  if  she  does  not  when  unmarried,  by  some 
act,  express  her  agreement  to  such  purchase,  her  heirs 
shall  have  the  privilege  of  disagreeing  to  it. 

8.  Lord  Coke  says,  a  man  of  nonsane  memory  may, 
without  the  consent  of  any  other  person,  purchase 
lands,  which  he  cannot  waive ;  but,  if  he  die  in  his 
madness,  or  after  become  sane,  without  agreement 
thereto,  his  heir  may  waive  and  disagree  to  the  estate, 
without  any  cause  shown  ;  and  so  of  an  idiot.  But  if 
the  man  of  nonsane  memory  recover,  and  agree  to  the 
purchase,  it  then  becomes  unavoidable. 

9.  Any  person  may  disagree  to  a  term  for  years. 
Thus,  where  a  person  assigned  the  residue  of  a  term 
for  years  in  a  rectory  to  two  persons,  and  one  of  them 
disagreed  to  it.  Lord  Hale  said  that  the  disagreement 
of  one  of  the  assignees  made  the  estate  wholly  the 
other's.* 

10.  Deeds  executed  by  persons  under  duress  of  im- 
prisonment, or  diMYQS^  per  miuas,  are  void.  Thus  if  a 
person  be  put  under  any  illegal  restraint  or  confine- 
ment, until  he  executes  a  deed,  he  may  allege  this 
duress,  and  thereby  avoid  the  deed.  But  if  a  person 
be  lawfully  imprisoned,  and,  either  to  procure  his  dis- 
charge, or  on  any  other  fair  account,  executes  a  deed, 
he  will  not  be  allowed  to  avoid  it. 

11.  If  a  man,  through  a  reasonable  and  well-founded 
fear  of  death,  or  mayhem,  or  loss  of  limb,  is  forced  to 
execute  a  deed,  he  may  afterwards  avoid  it.  But  Lord 


*  It  has  been  stated  that  a  releasee  to  uses  cannot  disagree  to  the  rc- 
lease.—Ante,  <•.  V2. 
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Coke  says  it  is  otherwise  where  a  deed  is  executed  for 
fear  of  battery,  which  may  be  very  light ;  or  burning 
his  houses,  or  taking  away  or  destroying  his  goods, 
or  the  like ;  for  there  he  may  have  satisfaction,  by 
recovery  of  damages. 

12.  A  deed  may  be  avoided  on  account  of  an  erasure  Erasure  or  in- 
or  interlineation.     And  in  Pigot's  case,  it  was  resolved,  niiepS 
that  when  a  deed  is  altered,  in  a  part  material,  by  the 
plaintiff  himself,  or  by  a  stranger,  without  the  privity 

of  the  obligee,  be  it  by  interlineation,  addition,  razing, 
or  by  drawing  a  pen  through  the  middle  of  any  material 
word,  the  deed  becomes  Void.     But  in  a  modern  case  Heutveev. 
the  Court  of  King's  Bench  appears  to  have  held  that  an  e  East,  m. 
alteration  by  a  stranger,  or  a  mere  spoliator,  would 
not  invalidate  a  deed.* 

13.  If  the  obliteration  be  made  by  the  party  who  ?  Rep.  27.  a. 
owns  the  deed,  although  it  be  in  a  part  not  material, 

or  that  it  is  to  the  advantage  of  the  other  party,  and 
to  his  own  disadvantage,  yet  the  deed  will  be  render- 
ed void.  But  if  the  alteration  be  made  by  a  stranger, 
in  an  immaterial  part,  without  the  privity  or  consent 
of  the  owner,  it  will  not  make  it  invalid. 

14.  An  interlineation,  if  nothing  appear  to  the  con- Troweii  v, 

.„     ,  .  ,1  J  1       Castle, 

trary,  will  be  presumed  to  have  been  made  at  the  1  Keb.  22. 
time  when  the  deed  was  executed,  and  not  after ;  and 
it  has  also  been  held  that  an  interlineation  by  which  a  Fitzgeraia  v, 
power  of  sale  was  enlarged,  should  be  presumed  to  FJ'tgib"B.'204. 
have  been  made  at  the  time  of  the  execution  of  the 
deed,  and  not  after ;   if  nothing  appeared  to  the  con- 
trary. 

15.  The  modern  practice  is,  when  any  alteration, 
interlineation,  or  erasure,  is  made  in  a  deed,  before  it 
is  executed,  to  take  notice  of  it  in  the  attestation. 


*  It  has  also  been  determined,  that  any  alteration  made  after  the 
execution  of  a  deed,  by  some  of  the  parties,  leaves  the  deed  vaUd  as  to 
them,  provided  the  alteration  has  n»t  affected  the  situation  in  which  they 
stood.— Doe  V.  Bingham,  4  B.  &  A.  672. 
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Breaking  off  IC.  It  was  formerly  held  that  if  the  seal  of  a  deed 

t»he  seal. 

2  Rep.  22.  i.  was  broken  off,  or  so  defaced  that  no  sign  or  print  of 
^•khols'v.  "  it  could  be  seen  ;  unless  the  person  who  was  bound 
DyTsS'la.  by  the  deed  did  it,  the  deed  became  void.  But  this 
Seaton  v.        -yy^s  soou  altered,  and  it  was  settled  that  where  there 

Henson, 

2  sho\r.  R.  29.  was  ground  to  presume  that  the  seal  had  been  torn  off 
by  accident,  or  destroyed  by  time,  the  deed  should 
notwithstanding  be  deemed  valid. 
Argoiv.  17.  The  seals  of  a  deed  to  lead  the  uses  of  a  re- 

Paim."4o!5.  covcry  wcrc  broken  off;  but  it  being  proved  that. 
seals  were  once  annexed  to  it,  and  that  they  were 
torn  off  by  a  little  boy  ;  and  the  parts  torn  off  being 
compared  with  the  deed,  and  agreeing,  it  was  held  to 
be  valid. 
Cancelling,  18.  If  a  dccd  bc  delivered  up  to  be  cancelled,  to 

Touch. /u.  ^j^g  party  who  is  bound  by  it,  and  it  is  accordingly 
cancelled,  by  tearing  off  the  seals,  or  otherwise  de- 
facing it ;  or  if  the  person  who  has  the  deed  cancels 
it,  by  agreement  with  the  other  party,  it  becomes 
void.  But  where  an  estate  has  actually  passed  by  a 
deed,  the  cancelling  of  it  afterwards  will  not  devest 
2  Cha.  Ca.  52.  any  cstatcs  out  of  the  persons  in  whom  they  were 

vested  by  such  deed. 
Hudson's  case        ^^ '  ^  father  haviug  quarrelled  with  his  eldest  son, 
Prec.inCha.    niadc  a  settlement  on  his  wife  of  100/.  a  year,  in  aug- 
mentation of  her  jointure.     Afterwards,  being  recon- 
ciled to  his  son,  he  cancelled  the  deed,  and  so  it  was 
found  at  his  death.     On  a  trial  at  law,  the  deed  being 
proved  to  have  been  executed,  was  adjudged  good, 
though  cancelled. 
Bolton  V.  20.  In  setting  forth  a  conveyance,  it  was  stated, 

o  V,'"m'  ,       that  a  deed  of  release  was  cancelled,  by  the  releasor's 

2  H.  Black,  '       J 

239.  seal  being  torn  off,  and  destroyed ;  and  that  part  of 

the  deed  was  lost,  with  a  jjrofcrt  in  curia  of  the  resi- 
due. It  was  held  to  be  good  pleading ;  and  Lord 
Ch.  J.  Eyre  said — "  I  hold  it  clearly  that  the  cancell- 
ing a  deed  will  not  devest  property,  which  has  once 
vested,  by  transmutation  of  possession.    And  I  would 
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go  further  and  say,  that  the  law  is  the  same  with  re- 
spect to  things  that  lie  in  grant.  In  pleading  a  grant, 
the  allegation  is,  that  the  party  at  such  a  time  did 
grant.  But  if  by  accident  the  deed  is  lost,  there  are 
authorities  enough  to  show,  that  other  proof  may  be 
admitted.  The  question  in  that  case  is,  whether  the 
party  did  grant.  To  prove  this,  the  best  evidence 
must  be  produced,  which  is  the  deed  :  but  if  that  be 
destroyed,  other  evidence  may  be  received,  to  show 
that  the  thing  was  granted.  For,  God  forbid  that  a 
man  should  lose  his  estate,  by  losing  his  title  deeds." 

21.  Where  a  tenant  for  life,   with  a  power  of  leas-  Roev.  Archb. 
ing,  in  consideration  of  the  surrender  of  a  prior  term,  f EaT^ee. 
granted  a  new  lease,  which  was  void;  it  was  held 

that  the  prior  term,  though  the  indenture  of  lease 
was  in  fact  cancelled,  and  delivered  up,  when  the  new 
lease  was  granted,  might  be  set  up  by  the  tenant,  in 
bar  to  an  ejectment  brought  by  the  remainder-man, 
after  the  death  of  the  tenant  for  life. 

22.  By  the  several  statutes  against  usury,  particu-  where  it  is 
larly  that  of  12  Ann.  st.  2.  c.   16.  it  is  enacted,  that 

no  person  shall  take,  directly  or  indirectly,  for  the 
loan  of  any  monies,  wares,  merchandises,  or  other 
commodities  whatsoever,  above  the  value  of  five 
pounds  for  the  forbearance  of  one  hundred  pounds  by 
the  year ;  and  so  after  that  rate,  for  a  greater  or  lesser 
sum  ;  or  for  a  longer  or  shorter  time  ;  and  that  all 
bonds,  contracts,  and  assurances  whatsoever  for  pay- 
ment of  any  principal  money  to  be  lent,  whereupon 
or  whereby  there  shall  be  reserved  or  taken  above  the 
rate  of  five  pounds  in  the  hundred,  as  aforesaid,  shall 
be  utterly  void  ;  and  the  person  taking  above  five 
pounds  for  the  forbearance  of  a  hundred  pounds  for  a 
year,  shall  forfeit  treble  the  value  of  the  monies,  &c. 
so  lent. 

23.  These  statutes  do  not  extend  to  post  obit  bonds,  Chesterfield 
or  to  the  purchase  of  annuities  for  lives ;  where  the  2  Ves.T42. 
purchaser's  principal  is  bond  fide,  and  not  colourably, 
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Murray  t.       put  in  jcopardy.     For  in  that  case  no  inequality  of 
2Biack.R.859.  pHce  will  make  it  an  usurious  bargain. 
Tit.  15.  c. 4.        24.  By  the  statute  14  Geo.  II.  all  mortgages  of 
estates  or  other  property  in  Ireland,  or  in  the  colo- 
nies or  plantations  in  the  West  Indies,  bearing  the 
interest  allowed  in  those  countries,  shall  be  legal; 
though  executed  in  Great  Britain :  unless  the  money 
lent  shall  be  known  at  the  time  to  exceed  the  value 
of  the  thing  or  pledge.    In  which  case  also,  to  prevent 
usurious  contracts  at  home,  under  the  colour  of  such 
foreign  securities,  the  borrower  shall  forfeit  treble  the 
sum  borrowed. 
Dewar  V.  Span,      25.  It  has  bccu  held  that  this  statute  only  extends 
425.      '      to  bonds  given  as  collateral  securities,  for  the  pay- 
ment of  the  principal  and  interest  lent  on  such  mort- 
gages ;    and   not   to   any  other   bonds,    or  personal 
securities. 
When  obtained      26.    Dccds  obtaiucd  by  fraud   and  covin  may  be 
Tholougiigood's  avoided  in  the  Courts  of  common  law.     Thus,  where 
case,  2  Rep.  9.  ^^  illiterate  person  was  induced  to  execute  a  deed,  by 
its  being  read  over  to  him  falsely,  it  was  adjudged 
void. 
Doe  V.  Roberts,      27.  No  pcrsou,  howcvcr,  will  be  allowed  to  allege 
367.   '        '  his  own  fraud  to  avoid  his  own  deed ;  and  therefore 
where  a  deed  of  conveyance  of  an  estate  from  one 
brother  to  another,  was  executed  to  give  the  latter  a 
colourable  qualification  to  kill  game,  it  was  held  by 
the  Court  of  K.  B.,  that,  as  against  the  parties  to  the 
deed,  it  was  valid. 
iBurr.R.396.      28.  Notwithstanding  the  jurisdiction  of  the  courts 
of  common  lav/  in  matters  of  this  kind,  yet  the  prac- 
tice has  long  been  to  seek  redress  in  equity  against 
deeds  that  are  obtained  fraudulently;  because  a  court 
of  equity  will  allow  of  a  number  of  averments,  and 
will  admit  of  several  kinds  of  evidence  not  received  in 
courts  of  law.     But  the  cases  which  have  been  de- 
cided on  this  head  are  so  various,  and  each  of  them 
depends  so  much  on  its  own  particular  circumstances. 
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that  only  a  few  general  principles  can  be  deduced  ^ro.  Pari.  ca. 
from  them. 

29.  It  may  however  be  laid  down,  that  i^fnorance  Treat,  of  Eq. 

"^  .  B.  1 .  c.  2.  §  7. 

and  misapprehension  of  the  party  is  a  ground  on  which  &  a. 
courts  of  equity  have  sometimes  avoided  a  deed ;  but 
equity  will  not  interpose,  if   the  fact  was  from  its 
nature  doubtful,  or  equally  known  to  both  parties  at 
the  time  of  the  agreement.     It  is  not,  however,  every 
surprise  that  will  avoid  a  deed  duly  made ;  nor  is  it 
fitting,  as  it  would  occasion  great  uncertainty;    for 
it  would  be  impossible  to  fix  what  was  meant  by 
surprise ;   as   a  man   may  be    said  to   be   surprised 
into  every  action  which  is  not  done  with  as  much  whitfieidr. 
discretion  as  it  ought  to  be;  therefore  the  surprise  c.^2.*§'5.  " 
here  meant  must  be  accompanied   with  fraud  and 
circumvention.     There  must  either  be  suppressio  veri,  Brodenck  v. 
or  siiggestio  falsi ;   and  it  must  be  fully  proved,  for  i  p.  wms'.  239. 
fraud  is  a  thing  odious  in  law,  and  never  to  be  pre- 
sumed. 

30.  Inadequacy  of  consideration  is  a  ground  upon  Treat,  of  Eq. 
which  a  court  of  equity  has  sometimes  avoided  a  10.  '  *^"  *"  ^  ' 
deed ;  provided  it  be  such  as  to  show  that  the  person 

did  not  understand  the  bargain  he  made,  or  was  so  Picket  v. 
oppressed  that  he  was  glad  to  make  it,  knowing  its  lives' 215. 
inadequacy:    for   these   circumstances   will    show   a  Ba^fi^,"'"''* 
command  over  him,  which  may  amount  to  a  fraud.  !^-  -"^• 

'  •'  Dunnage  v. 

But  there  is  no  case  in  which  it  has  been  held  that  white, 

1  Swans.  137. 

mere  inadequacy  of  price  is  a  ground  for  a  court  of  Cwynne  v. 
equity  to  annul  an  agreement,  though  executory,  if  r/i.  ' 
the  same  appear  to  have  been  fairly  entered  into,  and 
understood  by  the  parties,  and  capable  of  being  speci-  Peacock  v. 
fically  performed.    Still  less  does  it  seem  to  have  been  5^2"''  ^^  ^"' 
considered  as  a  ground  for  rescinding  an  agreement 
actually  executed. 

31.  Bonds  for  money,  or  beneficial  leases,  taken  as  Treat,  of  Eq. 

.  .,,   ,  .  .       B.l.  C.4.  §  10. 

rewards  for  procurmg  marriages,  will  be  set  aside  in  Haii  v.  Potter, 
equity :    because    such  transactions  tend   to  induce  ca.  76. 
executors,  trustees,  guardians,  and  others  connected  5^ves?503!'°"' 
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Tit.  25.  ^  78. 


Tit.  12.  c.  4. 
^48. 


Ex-parte 
James,  8  Ves. 
337. 


Middleton  v. 
Welles,  i  liro. 
Pari.  Ca.  245. 
1  Cox.  R.  112. 
12  Ves.  371. 


Att.  Gen.  v. 

Parnther, 

3  Bro.  R.  441. 


Idem. 


Title  XXXII.    Deed.     Ch.  xxvi.  §  32—37. 

with  persons  of  fortune,  to  betray  them  into  improper 
marriages. 

32.  Bonds  or  any  other  securities  given  for  the  pur- 
pose of  obtaining  appointments  to  offices  of  trust, 
under  goverment,  are  also  void. 

33.  It  has  been  stated  in  a  former  title,  that  trus- 
tees are  not  allowed  by  the  Court  of  Chancery  to  be- 
come purchasers  of  the  estate.  This  rule  is  extended 
to  assignees  of  bankrupts,  and  solicitors  to  the  com- 
mission. 

34.  In  a  late  case,  a  purchase  of  the  bankrupt's 
estate,  by  the  solicitor  to  the  commission,  was  set 
aside,  though  he  gave  the  full  value  for  it,  at  a  public 
auction.  And  Lord  Eldon  declared,  he  would  set 
aside  all  purchases  made  by  persons  having  a  confi- 
dential character,  however  honest  the  circumstances, 

35.  It  has  been  determined  by  the  House  of  Lords 
that  no  gift  or  gratuity  to  an  attorney  beyond  his  fair 
and  professional  demands,  made  during  the  time  that 
he  continues  to  conduct  or  manage  the  affairs  of  the 
donor,  shall  be  permitted  to  stand.  And  more  espe- 
cially if  such  gift  or  gratuity  arises  immediately  out 
of  the  subject  then  under  the  attorney's  conduct  or 
management ;  and  more  especially,  if  the  donor  is, 
at  the  time,  ignorant  of  the  nature  and  value  of  the 
property  so  given. 

36.  Weakness  of  understanding  is  also  a  ground 
upon  which  a  court  of  equity  will  invalidate  a  deed. 
But  Lord  Thurlow  has  observed,  that  there  is  an  in- 
finite, nay  an  insurmountable  difficulty,  in  laying  down 
abstract  propositions  upon  a  subject  which  depends 
on  such  a  variety  of  circumstances,  as  the  legal  com- 
petency of  the  mind  to  the  act  in  which  it  is  engaged; 
if  its  competency  be  impeached  by  positive  evidence 
of  an  anterior  derangement,  or  affected  by  circum- 
stances of  bodily  debility,  sufficiently  strong  to  lead  to 
a  suspicion  of  intellectual  incapacity. 

37.  "If  derangement  be  alleged,  it  is  clearly  in- 
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cumbent  on  the  party  alleging  it  to  prove  such  de- 
rangement :    if  such  derangement  be  proved,   or  be 
admitted  to  have  existed  at  any  particular  period,  but 
a  lucid  interval  be  alleged  to  have  prevailed  at  the 
period    particularly  referred  to,  then  the  burden  of 
proof  attachs  on  the  party  alleging  such  lucid  inter- 
val; who  must  show  sanity  and  competence  at  the 
period  when  the  act  was  done,  and  to  which  the  lucid 
interval  refers.     And  it  certainly  is  of  equal  import- Lewis  v.  Pead, 
ance,  that  the  evidence  in  support  of  the  allegation  of  i4  Ves/yT. 
a  lucid  interval,  after  derangement  at  any  period  has^'^' 
been  established,  should  be  as  strong  and  demonstra- say  v.  Barwick, 
tive  of  such  fact,  as  where  the  object  of  the  proof  is  to  \^C^'^  ^"* 
establish  derangement." 

38.  If  a  woman  on  the  point  of  marriage  charges  or  or  made  in 
conveys  away  her  estate  to  a  stranger,  without  the  u"7ihts"of 
knowledge  of  her  intended  husband ;  such  charge  or  ""^"'^s^- 
conveyance  will  be  void  in  equity ;  being  in  fraud  of 

the  right  which  the  husband  acquired  to  his  wife's 
property  by  the  marriage. 

39.  Thus,  where  a  woman  entered   into  a  recog- Lance  v.  Nor- 
nisance  the  day  before  her  marriage,  it  was  set  aside  Ti?' " 

by  the  Court  of  Chancery,  and  a  perpetual  injunction 
granted;  though  one  witness  deposed  that  the  in- 
tended husband  consented  to  the  drawing  of  it ;  but 
that  person  had  an  assignment  of  it  himself. 

40.  So  where  a  widow  made  a  conveyance  of  her  Howard  v. 
estate,  prior  to  her  second  marriage,  and  without  the    "° ^'' 
privity  of  her  intended  husband  ;  it  was  decreed  that 

the  second  husband  should  enjoy  the  estate  notwith- 
standing. 

41.  It  was  determined,  upon  the  same  principle,  Carietonv. 
that  a  conveyance  made  by  a  woman  before  her  mar-  ?/.'^^'' '  ""' 
riage,  without  the  privity  of  her  intended  husband,  to 
trustees  for  her  separate  use,  was  void,  against  her 
husband. 

42.  Lord  Hardwicke  has  said,  that  if  a  woman  about  2  vea.  264. 
to  marry;  gives  away  a  part  of  her  property,  or  gives 
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a  security  on,  or  assignment  of  it,  they  are  relievable 
against  in  Chancery.  But  where  a  debt  is  contracted 
for  a  valuable  consideration,  though  concealed  from 
the  husband,  it  is  no  fraud  on  the  marriage. 

43.  Where  a  widow  makes  a  provision  for  her  chil- 
dren by  her  first  husband,  in  contemplation  of  a  second 
marriage,  the  case  is  very  different ;  for  there  she  is 
performing  a  moral  duty.     But  still  this  must  not  be 
concealed  from  the  man  she  is  going  to  marry ;  or  if 
not  made  in  contemplation  of  a  second  marriage,  it 
must  be  done  publicly. 
?p*wms"°"'     44.  Where  a  widow  assigned  over  the  greater  part 
358. 674.        of  her  property  to  trustees,  in  trust  for  herself  during 
her  widowhood,  and  in  the  event  of  her  marrying 
again,  in  trust  for  her  second  son ;  but  the  convey- 
ance was  made  publicly,  and  prior  to  the  marriage- 
treaty  with  her  second  husband ;  on  a  bill  filed  by  the 
husband,  to  set  aside  this  conveyance.  Lord  King  dis- 
missed it ;  saying,  it  was  a  very  reasonable  thing  for  a 
widow,  while  it  was  in  her  power,  to  make  a  provision 
for  her  children  by  her  former  husband.     And   this 
being  before  her  treaty  of  marriage  with  the  plaintiff, 
it  had  been  impossible  to  have  asked  him  to  be  a  party 
thereto  ;  he  not  being  then  thought  of. 
strathmore  V.        45^  Xhc  Couutcss  of  Strathuiorc,  a  widow,  havins: 

Bowes,  2  Bro.  .  .  '  '  o 

R-  345.  five  children,  and  beinof  tenant  for  life  of  a  very  con- 

1  Ves  Jun   2'^ 

6  Bro.  Pari".  "  sidcrablc  real  estate,  on  the  10th  of  Jan.  1777,  executed 
2Cox,ii.  28.  9-  deed,  whereby  she  conveyed  all  the  estate  whereof 
she  was  seised  for  life  to  two  trustees,  upon  trust  for 
her  sole  and  separate  use,  exclusive  of  any  husband 
she  should  thereafter  marry,  with  a  power  of  revoca- 
tion. This  settlement  was  in  fact  made  in  contempla- 
tion of  Lady  S.'s  marriage  with  a  Mr  Grey;  and  was 
with  his  knowledge  and  consent.  But  on  the  17th  of 
the  same  January  she  married  Mr.  Stoney,  who  after- 
wards took  the  name  of  Bowes.  In  the  following 
month  of  May,  Lady  S.,  by  the  terror  of  personal 
violence,  was  compelled  by  her  husband  to  execute 
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a  deed  of  revocation  of  the  conveyance  made  before 
her  marriage.  In  the  year  1785,  Lady  S.  quitted 
Mr.  Bowes  her  husband,  and  ever  after  lived  separate 
and  apart  from  him ;  and  exhibited  her  bill  against 
him,  to  have  the  conveyance  made  before  her  marriage 
established ;  and  to  set  aside  the  deed  of  revocation. 
An  issue  was  directed  to  try  whether  the  deed  of 
revocation  was  obtained  by  duress,  and  the  jury  found 
that  it  was. 

The  cause  then  came  on  before  Mr.  Justice  Duller, 
sitting  for  the  Chancellor,  who  decreed  that  Lady  S.'s 
conveyance  before  marriage  should  be  established ; 
and  upon  a  rehearing  before  Lord  Thurlow,  this  de- 
cree was  affirmed. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued 
on  behalf  of  Mr.  Bowes.^ — -i.  That  the  conveyance  was 
a  fraud  upon  the  contract  of  marriage,  being  made 
without  the  knowledge  of  the  appellant,  and  concealed 
from  him  at  the  time  of  such  marriage. 

II.  That  although  such  conveyance  was  suggested 
to  have  been  made  in  contemplation  of  a  marriage, 
intended  between  Lady  S.  and  another  person,  yet 
such  marriage  did  not  take  effect.  And  although  the 
disposition  made  by  that  conveyance  might  not  be 
fraudulent  as  against  a  person  knowing  of,  and  con- 
senting to  such  disposition  ;  yet  as  it  would  be  clearly 
fraudulent  against  creditors,  or  purchasers  for  a  valu- 
able consideration,  there  was  no  sound  reason  why 
the  same  should  not  be  deemed  fraudulent  as  against 
the  appellant;  who  by  the  marriage  gave  to  Lady  S. 
a  legal  title  to  dower  in  his  own  estate,  worth  at  that 
time,  as  he  asserted,  about  1000/.  a  year;  and  became 
responsible  for  all  the  obligations  of  a  husband,  and 
particularly  for  debts  contracted,  or  to  be  contracted 
by  her. 

III.  That  all  the  cases  which  had  been  determined 
by  courts  of  equity  upon  the  subject,  agreed  in  re- 
garding such  a  disposition,  as  fraudulent  and  void ; 
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especially  where  made  merely  and  only  for  the  imme- 
diate and  separate  benefit  of  the  person  making  it. 

jv.  That  if  the  decrees  complained  of  should  be 
established,  a  precedent  would  exist,  destructive  of 
confidence  in  every  matrimonial  engagement;  and 
leading  to  consequences  subversive  of  all  the  grounds 
on  which  the  law  of  this  country,  with  respect  to  the 
obligations  on  husbands,  by  force  of  the  contract  of 
marriage,  is  founded. 

On  the  other  side  the  respondent  submitted  the 
following  reasons  for  the  affirmance  of  the  decrees. 

I.  That  by  the  law  of  this  country  a  woman,  while 
unmarried,  may  dispose  of  and  convey  her  property 
in  any  manner  she  pleases ;  and  a  husband  whom  she 
afterwards  marries,  without  any  settlement  made  by 
him,  or  any  inquiry  concerning  her  fortune,  has  no 
right  to  impeach  any  conveyance  which  she  has  made 
of  her  property,  for  her  own  separate  use. 

II.  That  there  was  no  instance  in  which  convey- 
ances made  by  a  woman  of  her  property,  before 
marriage,  had  been  deemed  void,  because  they  had 
not  been  disclosed  to  her  husband ;  unless  attended 
with  such  circumstances,  as  proved  such  conveyances 
to  be  fraudulent ;  and  that  such  conveyances  were,  in 
the  case  of  a  second  marriage,  where  there  were  chil- 
dren by  a  former  one,  reasonable  and  laudable ;  and 
often  favoured  in  a  court  of  equity. 

III.  That  it  was  impossible  to  look  at  the  circum- 
stances of  this  case,  without  perceiving  that  such  a 
conveyance  as  the  appellant  attempted  to  impeach, 
might  be  extremely  reasonable.  That  if  it  were  pos- 
sible to  conceive  the  husband  of  all  others,  who  ought 
the  least  to  be  permitted  to  question  any  such  dispo- 
sitions made  by  a  wife,  the  appellant  was  that  husband. 
That  every  step  by  which  he  acquired  his  supposed 
marital  rights,  was  grossly  fraudulent :  and  therefore 
it  would  be  an  extraordinary  administration  of  equity, 
to  give  him  the  property  of  his  wife,  which  the  law 
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had  secured  to  her,  as  a  reward  of  his  fraud.  That 
his  attempt  to  invalidate  the  deed  in  question,  must 
appear  still  more  extraordinary ;  it  having*  been  deter- 
mined that  he,  by  the  terrors  of  personal  violence, 
had  extorted  from  the  respondent  another  deed,  for 
the  purpose  of  defeating  this,  which  by  the  appeal 
he  contended  was  in  itself  void.  The  decree  was 
affirmed.* 

46.  This  doctrine  applies  as  well  to  a  deed  made 

by  a  man,  as  to  one  made  by  a  woman.     Thus  where  Martins  v. 

r     1  1  •  11  1  1        Bennett, 

a  lather  got  his  son  to  execute  a  deed  secretly,  on  the  Bunb.  336. 
morning  of  his  marriage,   charging  the  estate  which  Benson,"^!  p. 
was  settled ;  it  was  set  aside  by  the  Court  of  Chan-  ^"'^*  ^''^^' 
eery,  as  being  in  fraud  of  the  marriage  agreements. 

47.  Lord  C.  B.  Gilbert  has  said,  that  if  a  husband  Giib.cha.267. 
seised  in  fee  should,  immediately  before  his  marriage,  ca.  71. 
vest  the  legal  estate  in  trustees,  to  disappoint  his  in- 
tended wife  of  dower,  such  a  conveyance  would  be 
reckoned  fraudulent ;  because  it  was  made  with  an  ill 
conscience,  in  order  to  deprive  his  wife  of  the  pro- 
vision made  for  her  by  the  common  law. 

48.  By  a  marriaofe  settlement,  in  consideration  of  the  Palmer  v. 

•^  o  '  Neave  llVes. 

marriage,   and  of  2000/.,  the  portion  paid  to  the  in-  ics. 
tended  husband,,  his  father  granted  to  the   lady  an 
annuity  of  400/.  in  full  for  her  jointure,  and  in  lieu  of 
dower. 

By  a  bond  of  the  same  date,  the  son  became  bound 
to  his  father  in  the  penal  sum  of  3000/.,  with  condition, 
reciting  the  intended  marriage,  and  that  the  son,  not 
having  it  in  his  power  to  settle  a  jointure  upon  his  in- 
tended wife,  his  father  had  agreed  to  secure  to  the 
lady  a  yearly  rent  charge  of  400/.  out  of  his  estates, 
which  he  had  done ;  and  in  order  to  induce  the  father 
to  grant  the  rent  charge,  the  son  had  agreed  to  enter 


*  This  case  is  not  reconcileable  with  the  preceding  ones.  The  deter- 
mination was  clearly  founded  on  the  very  improper  conduct  of  Mr.  Bowes, 
before  and  after  his  marriage. 

VOL.  IV.  8  G 
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into  a  bond  for  the  purpose  of  indemnifying  his  father 
against  the  payment  of  the  rent  charge.  The  son  died, 
leaving  his  wife  surviving,  and  his  executors  brought 
a  bill  against  the  executors  of  his  father,  charging  that 
the  bond  was  a  fraud  upon  the  settlement,  and  the 
parties ;  that  it  was  privately  settled  and  agreed  upon 
between  the  husband  and  his  father  ;  that  neither  the 
wife,  nor  her  father,  was  informed  that  any  such  bond 
was  to  be  entered  into ;  and  that  the  father  made  use 
of  his  influence,  as  father,  to  induce  his  son  to  give  the 
bond.  The  bill  prayed  accordingly,  that  the  bond 
might  be  declared  a  fraud  upon  the  marriage  settle- 
ment, and  so  void. 

Sir  W.  Grant,  M.  R.,  said  there  was  no  distinction 
in  principle  between  this'and  the  other  cases ;  it  being 
as  much  a  fraud  upon  the  faith  of  the  marriage  con- 
tract ;  for  it  affected  to  put  the  party  contracting  for 
marriage  in  one  situation  by  the  settlement,  but  put- 
ting that  party  in  another,  and  in  a  worse  situation, 
by  a  private  agreement.  The  parent  in  this  case  pro- 
fessed himself  to  settle  the  jointure;  the  son  therefore 
according  to  that,  was  to  have  no  part  of  the  burden 
thrown  upon  his  property ;  but  by  the  private  agree- 
ment, the  burden  was  thrown  altogether  back  upon 
the  son.  It  was  of  no  consequence  that  the  lady  was 
equally  or  more  secure ;  for  the  contract  proceeded 
upon  this,  that  he  was  found  the  means  of  providing 
for  her,  without  resorting  to  his  own  fortune ;  whereas 
the  effect  of  the  private  agreement  was  to  throw  the 
burden  entirely  upon  his  fortune,  by  which  he  was,  to 
that  extent,  prevented  from  providing  [^for  his  family, 
as  he  otherwise  might.  This  was  just  as  much  a 
fraud  upon  the  marriage  contract,  as  if,  receiving  a 
fortune,  he  returned  part  of  it ;  his  capacity  of  pro- 
viding for  his  family  was  equally  diminished  in  both 
cases.  There  was  therefore  no  distinction  upon  which 
this  case  could  be  taken  out  of  the  eff'ect  of  the  prin- 
ciple ;  the  bond  was  decreed  void. 
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49,  Where  the  consideration  of  a  deed  is  immoral,  Orforanim- 
the  deed  is  void,  both  at  law  and  in  equity;  and  there-  I^ion. '"'"'"'"" 
fore  a  bond  given  to  a  woman,  as  the  price  of  prosti- 
tution, is  void  in  law. 

50.  Upon  oyer  being  prayed  of  a  bond,  it  appeared  Waikerv. 
to  be  from  W.  Perkins  to  the  plaintiff  Sarah  Winter,  3  Bu'rr''i5G8. 
in  a  penalty,  reciting  that  Perkins  and  the  plaintiff  5 17|"'''^" 
had  agreed  to  live  together;    therefore  he  had  con- 
tracted to  find  her  meat,  drink,  &c.  and  to  leave  her 

an  annuity  of  60/.  a  year,  if  he  quitted  her,  or  she 
outlived  him ;  and  if  they  had  any  child,  he  was  to 
provide  for  it;  but  if  she  should  leave  him,  or  go  to 
another  man,  then  he  should  not  be  obliged  to  pro- 
vide for  her  any  longer,  or  to  leave  her  any  annuity. 
The  defendant  pleaded,  that  this  was  an  agreement 
between  the  plaintiff  and  his  intestate  to  live  together 
in  a  state  of  fornication ;  and  that  such  a  bond,  made 
upon  such  an  agreement,  was  void  in  law.  In  reply 
to  this  plea,  the  plaintiff  alleged  that  she  was  a  virgin, 
and  was  seduced  by  the  intestate ;  and  in  consider- 
ation thereof  this  bond  was  given  to  her;  and  that  it 
was  iw<2mmm  pudicitice.     The  defendant  demurred. 

Lord  Mansfield  said,  it  was  the  price  of  prostitution ; 
for  if  she  became  virtuous,  she  was  to  lose  the  annuity. 
The  bond  was  therefore  illegal  and  void. 

51.  In  a  case  of  seduction,  where  abend  is  given 
for  securing  an  annuity,  or  a  sum  of  money,  for  the 
support  and  maintenance  of  the  person  seduced;  and 
not  with  any  view  to  a  future  cohabitation,  a  court  of 

equity  will  not  relieve.  • 

52.  The  Marquis  of  Annandale  seduced  a  young  Annandaie  v. 
woman  named  Harris,  by  whom  he  had  a  child  :  after-  wms'432^' 
wards,  by  deed  poll,  he  agreed  that  2000/.  should  be  r"/J"p„^. 
laid  out  in  an  annuity  for  her  benefit  and  that  of  the  «st,  153. 
child.     The  widow  of  the  Marquis  brought  her  bill  to 

be  relieved  against  this  deed,  as  made  upon  an  unlaw- 
ful and  wicked  consideration ;  and  Ann  Harris  brought 
her  cross  bill  to  be  paid  the  2000/.  out  of  the  assets  of 

3  G2 
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the  marquis.  It  was  urged  on  behalf  of  Ann  Harris, 
that  the  known  diversity  was,  where  the  woman  had 
before  been  a  common  prostitute,  and  drew  in  a  young- 
man  to  give  such  bond  or  covenant;  in  such  case 
equity  would  relieve.  But  where  the  man  seduced  a 
woman,  who  was  before  modest,  and  gave  such  bond 
or  covenant,  there  the  obligor,  who  had  done  the 
injury,  stated  and  ascertained  himself  the  damages 
which  were  to  be  the  prcejjiiion  pudicitice ;  and  no  relief 
was  given  in  equity. 

On  the  other  side  it  was  objected,  that  supposing 
equity  would  not  relieve  against  such  bond  or  cove- 
nant ;  yet,  it  being  a  matter  of  turpitude,  equity  ought 
not  to  intermeddle.  The  consequence  of  which  would 
be,  that  both  bills  should  be  dismissed ;  and  that  the 
Court  should  not  lend  any  assistance,  on  account  of 
assets,  or  otherwise,  in  such  a  case. 

Lord  King  said,  if  a  man  does  mislead  an  innocent 

woman,  it  is  both  reason  and  justice  he  should  make 

iBro.  Par.ca.  her  a  reparation  :  and  decreed  that  the  debts  should 

250  . 

be  paid  out  of  the  assets,  which  was  affirmed  by  the 
House  of  Lords. 

53.  Although  there  be  no  seduction,  yet  if  a  man 

gives  a  bond  to  a  woman,  on  account  of  a  former 

cohabitation,  an  action  at  law  may  be  maintained 

upon  it. 

Turner  V.  54.  In  an  action  of  debt  upon  a  bond,  the  defend- 

2\viu."R.        ant  prayed  oyer  of  the  condition,  which  was  in  these 

Gra'yv.  Ma-      words : — *' Now  the  condition   of  this  obligation  is 

286^'^^"'      such,  that  in  consideration  of  cohabitation  had  by  the 

above-bounden  T.  V.  with  the  said  Catherine,  he  the 

said  T.  V.  hath  hereby  agreed  to  secure  to  the  said 

Catherine  the  yearly  sum  of  30/."  ike.     The  Court 

held  that  the  bond  was  good. 

55.  Though  the  woman  to  whom  such  a  bond  be 
given  was  a  common  prostitute,  yet  it  will  not  be  set 
aside  in  equity. 

56.  Lord  Hardwicke  has  laid  down  a  very  proper 
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distinction,  in  cases  of  this  kind,  between  a  married 
man  and  a  bachelor ;  and  has  determined  that  where 
a  married  man  gives  a  bond  to  a  woman  whom  he  has 
seduced,  she  knowing  him  to  be  married,  as  a  prcemium 
pudicitice,  it  shall  not  be  supported  in  equity. 

57.  A  bill  was  brought  for  payment  of  100/.  and  an  Pnest  v. 
annuity  of  40/.  which  was  granted  by  the  defendant  sVes.'ieo. 
to  the  plaintiff,  who  being  a  young  woman,  came  to  live 

in  the  family  of  the  defendant,  then  a  married  man,  as 
a  companion  to  his  sister.  And  afterwards  occasioned 
a  separation  between  him  and  his  wife. 

Lord  Hardwicke  said,  the  case  was  in  some  parts 
new,  nor  did  he  remember  it  had  directly  come  before 
the  Court.  The  consideration  of  the  grant  was  plain  ; 
for  though  expressed  to  be  for  divers  causes  and  con- 
siderations, it  was  plain,  on  the  evidence,  to  what  it 
was  applied ;  nor  was  it  disputed.  It  was  plain  also 
to  him  what  this  unhappy  woman  (who  had  been  very 
criminal  also)  had  submitted  to,  was  from  the  seduc- 
tion of  the  defendant :  for  her  youth,  when  she  came 
into  the  family,  and  good  character  before,  were  evi- 
dence thereof.  And  that  certainly  had  been  the  prin- 
cipal ground  of  the  determinations  in  that  Court, 
where  it  had  been  considered  as  pr^jnium  piidicitice, 
when  the  young  woman  submitted  to  the  suggestions 
of  the  man,  and  was  guilty  of  no  fault  before.  But  he 
knew  of  no  case  where  the  Court  had  given  counte- 
nance to  these  sort  of  bonds  in  case  of  a  married  man, 
she  knowing  it :  that  differed  the  case,  because  persons 
who  submitted  to  a  temptation  of  that  sort,  were  with- 
out excuse :  they  knew  absolutely  they  were  doing 
a  wrong  which  could  not  be  healed,  and  which  occa- 
sioned mischiefs  to  families.  That  differed  it  from  the 
cases  wherein  the  Court  had  gone  some  lengths,  to 
make  a  provision  for  such  unfortunate  people.  The 
bill  was  dismissed. 

58.  It  has  been  stated  that  where  lands  are  once  au  deeds  void 
liable  to  a  crown  debt,  the  lien  continues,  into  whose  d^bTs.""'"^" 
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Tit.i.§69.  hands  soever  they  pass,  even  though  conveyed  by  the 
debtor  to  a  bona  jide  purchaser  for  a  valuable  consi- 
deration. It  follows  that  all  such  conveyances  are 
void  as  against  the  King,  though  good  and  valid  against 

Tit.  Prerog.  B.  all  Other  pcrsous.     Thus  it  is  said,  in  Roll's  Ab.,  that 

^    '  if  a  man  becomes  debtor  to  the  King,  being  seised  of 

land  in  fee,  and  after  aliens  the  land,  yet  it  may  be 
put  in  execution,  though  the  alienation  was  before  any 
action  commenced ;  for  it  relates  to  the  time  when  he 
became  indebted  to  the  King,  and  after. 

Faveirscajc,         59  Thomcs  Favcll,  a  collector  of  the  fifteenth  and 

Dyer,  160.  a.  * 

12  Rep.  3.  tenth,  being  seised  of  certain  lands  in  fee,  die  intromis- 
siotiis  de  collectione,  in  extremity  of  illness,  aliened  his 
estate,  and  died  without  heir  or  executor.  It  was 
held  that  process  should  issue  against  the  terre-tenants 
to  answer  and  satisfy  the  King  thereof. 

SeintWs  case,      gQ.  Sir  William  Cavendish,  who  was  treasurer  of  the 

Dyer,  224.  0. 

piowd.321.  chamberto  King  Henry  VIII.,  Edward  VI.,  and  Queen 
Mary,  being  indebted  to  the  Crown,  purchased  lands, 
which  he  afterwards  aliened  ;  and  of  part  took  an  estate 
to  himself  and  his  wife,  and  part  remained  in  the  hands 
of  others ;  and  died  without  rendering  an  account.  It 
was  debated  whether  or  no  these  lands  could  be  seised 
into  the  hands  of  the  Queen,  and  be  retained  by  the 
course  of  the  common  law,  till  an  account  was  made 
by  Cavendish  :  for  he  was  not  bound  to  the  Crown  in 
any  recognisance  or  obligation,  but  the  matter  of  the 
seisure  rested  entirely  upon  the  common  law. 

All  the  Barons  of  the  Exchequer  agreed  that  the 
seisure  was  lawful ;  for  the  Crown  might  have  seised 
the  lands  in  the  hands  of  Cavendish  ;  and  by  the  same 
reason,  in  the  hands  of  every  one  that  came  in  under 
him ;  for  nullum  tempus  occurrit  regi.  And  Plowden 
says,  Sir  W.  Seintloo,  iv^ho  had  married  Cavendish's 
widow,  having  intelligence  that  the  law  was  against 
him  and  his  wife,  compounded  with  the  Queen  by 
paying  1000/.  into  the  Exchequer  ;  and  got  a  release 
and  pardon  for  the  residue  :  and  in  the  pardon  it  was 
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recited,  for  the  maintenance  of  the  prerogative,  that 
the  law  was  with  the  Queen. 

61.  Where  a  person  is  an  accountant  to  the  Crown,  Tit.i.§63 
and  sells  his  lands,  not  being  indebted  to  the  Crown 

at  the  time  of  the  sale,  yet  if  he  afterwards  becomes 
indebted  to  the  Crown,  in  his  situation  of  accountant, 
his  lands  may  be  seised  by  the  Crown,  in  the  hands  of 
the  purchaser,  in  consequence  of  the  statute  13  Eliz. 

62.  Sir  C.  Hatton  being  remembrancer,   and  col-  Coke's  caie, 
lector  of  the  first  fruits,  for  his  life,  after  the  death  or  ^°^^''^^^' 
surrender  of  one  Godfrey,  who  then  held  that  office  in 
possession  ;  and  being  seised  in  fee  of  divers  manors, 
settled  them  to  the  use  of  himself  for  life,  remainder 

to  his  son  in  tail.  He  afterwards  became  indebted  to 
the  Crown  by  reason  of  his  office ;  and  the  question 
was,  whether  the  lands  thus  settled  could  be  extended 
for  the  debt.  It  was  resolved  that  although  Sir  C.  lo  Rep.  55.  J. 
Hatton  was  not  indebted  to  the  Crown  at  the  time 
when  he  made  the  settlement,  yet  having  become  in- 
debted to  the  Crown  ten  years  after,  the  lands  com- 
prised in  the  settlement  were  liable,  by  reason  of  the 
retrospect  of  the  words  in  the  statute,  13  Eliz.  *'  as  if 
the  same  treasurer,  receiver  &c.  had,  the  day  he  first 
became  accountant,  stood  bound  by  writing  obligatory, 
having  the  effect  of  a  statute  staple  to  her  Majesty, 
her  heirs  or  successors,  for  payment  of  the  same." 

63.  An  alienation  bond  fide,  prior  to  the  acceptance  coxhead's  case, 
of  an  office,  which  renders  the  person  accepting  an  ' 
accountant  of  the  crown,  is  good ;   and  it  was  said 
arguendo,  in  a  subsequent  case,  that  if  a  man  is  a  re- 
ceiver to  the  Kino^,  and  not  indebted,  but  clear  ;   and  ^tt.  General 

.  V.  Alston, 

sells  his  land,  and  ceases  to  be  a  receiver;  and  after-  2 Mod. 217. 
wards  is  appointed  to  be  a  receiver  again ;  and  then 
becomes  indebted  to  the  Crown,  the  sale  is  good. 

64.  It  has  been  stated  that  an  assisfnment  of  a  term  '^^e  Crown 

^  entitled  to  a 

for  years,  by  a  person  indebted  to  the  Crown,  before  term  to  attend. 

any  execution  awarded,  is  good.     This  doctrine  does 

not,  however,  apply  to  terms  for  years,  which  are  at-  Tit  b.  0.2.^20. 
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Nichols  V.         tendaiit  on  the  inheritance  ;  for  in  that  case,  if  the 
2  veni.  389.      King  cxtcnds  the  inheritance,  he  will  become  entitled 

to  the  term. 
Rex  V.Smith,  Q^.  Coloncl  Montrcsor  being  seised  in  fee  of  a  free- 
^."^1804!  hold  estate,  and  there  being  an  old  term  for  years  in 
yd^edVyo!"^'  the  lands  outstanding,  which  was  assigned  to  attend 
the  inheritance,  sold  the  estate  in  1795,  to  Mr.  Smith; 
and  the  term  was  assigned  to  a  trustee  for  him.  At 
the  time  of  this  sale  Colonel  M.  was  indebted  to  the 
Crown,  but  Smith  had  no  notice  of  that  circumstance 
when  he  purchased.  The  Crown  issued  an  extent 
against  Col.  M.,  and  the  sheriff  seised  the  lands  pur- 
chased by  Smith.  A  question  arose  in  the  Exche- 
quer, whether  the  outstanding  term,  which  was  held 
in  trust  for  Smith,  should  protect  him  against  the 
claim  of  the  Crown. 
The  Lord  Ch.  Baron  said,  that  the  case  which  came 
1. 12.  c.  2.  nearest  to  this  was  that  of  the  Attorney  General  v. 
Sands,  where  it  was  resolved,  that  as  the  inheritance 
was  not  forfeited,  the  term  was  not  forfeited  ;  for  being 
a  term  attendant,  it  was  but  an  accessary  to  the  in- 
heritance. If  the  converse  of  this  case  was  consider- 
ed, it  would  make  it  still  more  clear ;  if  the  inherit- 
ance had  been  forfeited,  the  term  must  have  been  for- 
feited also.  In  deciding  according  to  the  course  of 
the  common  law,  he  thought  it  clear  that  an  outstand- 
ing term  could  not  defeat  the  King's  process  by  ex- 
tent. In  courts  of  equity,  it  was  said,  a  purchaser 
without  notice  was  a  person  favoured :  perhaps  it 
might  be  a  sufficient  answer  to  say,  that  in  this  case 
they  were  not  in  a  court  of  equity.  The  question 
was,  what  ought  to  be  the  decision  of  a  court  accord- 
ing to  the  common  law.  This  question  could  not  be 
decided  in  a  court  of  equity  ;  they  could  not  sue  for 
Tit.  12.  c.  3.  a  decree.  When  a  court  of  equity  was  resorted  to, 
and  this  was  the  situation  of  the  parties,  the  Court 
did  nothing  but  stand  neuter  between  such  parties  ; 
and  leave  them  to  make  the  most  of  it.     He  thought, 
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on  the  whole,  the  land  was  chargeable  that  had  been 
in  the  hands  of  the  King's  debtor :  and  from  the  cases 
that  had  been  decided,  it  was  sufficiently  clear  that 
the  term  was  ;  it  was  the  whole  interest  in  the  land, 
whether  it  was  divided  or  not.  Now  that  being  so, 
it  should  seem  to  be  the  result  of  what  was  to  be 
found  in  the  books,  that  of  the  King's  common  law 
remedy,  it  was  impossible  to  doubt,  and  that  remedy 
was  given  in  every  case  where  the  party  who  was  in- 
debted to  the  Crown  had  a  present  beneficial  interest, 
as  well  as  a  reversion ;  both  of  these  were  considered 
as  chargeable  for  the  debt  of  the  Crown.  The  lands 
of  the  King's  debtor  might  be  extended  by  the  Crown, 
in  whatever  hands  they  were  found ;  and  therefore, 
upon  the  whole,  the  judgment  must  be  for  the  Crown. 
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Sectiox  1. 

By  the  statute  13  Eliz.  c.  5.  §  2.  made  perpetual  by  statutes  in 
Stat.  29  Eliz.  c.  5.  it  is  enacted  that  all  and  every  tors  and  pur- 
feoffment,  gift,  grant,   alienation,  bargain,  and  con-  ^^''''^"' 
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veyance  of  lands,  tenements,  and  hereditaments,  goods 
and  chattels,  or  of  any  lease,  rent,  or  other  profit  or 
charge  out  of  the  same,  shall  be  deemed  and  taken, 
only  as  against  person  or  persons,  their  heirs,  execu- 
tors, administrators,  or  assigns,  whose  actions,  by 
such  covinous  or  fraudulent  devices,  shall  be  in  any- 
wise disturbed,  hindered,  or  defrauded,  to  be  void  and 
of  none  effect ;  any  pretence,  colour,  feigned  consider- 
ation, expressing  of  use,  or  other  matter  or  thing  to 
the  contrary. 

2.  By  the  statute  27  Eliz.  c.  4.  §  2.  made  perpetual 
by  the  statute  30  Eliz.  c.  18.  it  is  enacted,  ''That  all 
and  every  conveyance,  grant,  charge,  lease,  estate, 
incumbrance,  and  limitation  of  use  or  uses,  of,  in,  or 
out  of  any  lands,  tenements,  or  other  hereditaments 
whatsoever,  for  the  intent  and  purpose  to  defraud  and 
deceive  such  person  or  persons,  bodies  politic  or  cor- 
porate, as  shall  purchase  the  same  lands,  tenements, 
or  hereditaments,  or  any  rent,  profit,  or  commodity 
in  or  out  of  the  same,  shall  be  deemed  and  taken,  only 
as  against  that  person  and  persons,  bodies  politic  or 
corporate,  his  and  their  heirs,  successors,  executors, 
administrators,  and  assigns,  and  against  all  and  every 
other  person  and  persons  lawfully  having  or  claiming 
by,  from,  or  under  them  which  shall  so  purchase,  for 
money  or  other  good  consideration,  the  same  lands, 
tenements,  or  hereditaments,  or  any  rent,  profit,  or 
commodity  in  or  out  of  the  same,  to  be  utterly  void, 
frustrate,  and  of  none  effect." 
What  deeds  are      3.  With  rcspcct  to  thc  dccds  which  are  rendered 

void  by  these  •  i     i  i  •  •  i  • 

statutes.  void  by  thcsc  statutes,  as  agamst  creditors  or  pur- 

chasers, they  are  of  two  sorts :  i.  Deeds  made  with  an 
express  intent  to  defraud  creditors,   or  subsequent 
purchasers.      ii.  Deeds  made  upon  good,    but   not 
Ante, c. 2.        valuable  considerations;  which  are  usually  voluntary 

conveyances. 
Deeds  made  to       4.  As  to  dccds  madc  with  an  express  intent  to  de- 
tors?"  "^ '     fraud  creditors,  no  doubt  can  arise  respecting  their 
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nullity,  under  the  statute  13  Eliz.,  whenever  such  an 
intent  can  be  proved,  even  though  they  should  be  made 
upon  a  valuable  consideration. 

5.  In  a  case  determined  in  44  Eliz.  the  follow^ing  cir-  Twine-scase, 
cumstances  were  held  to  be  badges  of  fraud  : — i.  The  ^^^p-^^- 
gift  was  general,  of  all  the  donor's  goods  and  chattels, 

real  and  personal,  without  exception  of  his  apparel. 
II.  The  donor  continued  in  possession,  and  used  them 
as  his  own  ;  and  by  reason  thereof,  he  traded  and  stone  r  Grub- 
trafficked  with  others,  and  defrauded  and  deceived  Rep! 3. 
them.     III.  There  was  a  trust  between  the  parties. 

6.  A.  conveyed  his  estate  to  the  use  of  himself  for  Tarbackv. 
life,  with  power  to  mortgage  such  part  as  he  should  iVemJlio. 
think  fit,  remainder  to  trustees,  to  sell  and  pay  all  his 

debts  ;  but  continued  in  possession,  and  kept  the 
deed  :  afterwards,  A.  became  indebted  by  judgment 
and  bond.  It  was  decreed  that  this  conveyance  was 
fraudulent,  as  against  the  creditors  by  bond  and  judg- 
ment ;  who  not  having  notice  of  the  settlement,  should 
not  come  in  on  an  average  only  with  the  other  cre- 
ditors. 

7.  It  was  determined  in  a  modern  case,  that  where  Estwkkv.  i 

1         •  11-  1  o  CaiUand, 

a  person,  havmg  several  creditors,  conveyed  part  of  5  Term  r.  420. 
his  real  and  personal  estate  to  a  trustee,  in  trust  to 
pay  half  the  rents  and  profits  to  the  grantor,  for  his 
own  use,  and  the  residue  among  certain  creditors 
named  in  a  schedule  ;  without  any  intention  of  frau- 
dulently delaying  his  other  creditors ;  the  deed  was 
not  void,  within  the  statute  13  Eliz. :  and  Lord  Kenyon 
said  it  was  neither  illegal  nor  immoral  to  prefer  one 
set  of  creditors  to  another. 

8.  No  creditor  can  avoid  a  fraudulent  conveyance, 
unless  his  debt  is  of  such  a  nature  as  to  affect  the 
land  ;  so  that  he  must  obtain  a  judgment  for  it. 

9.  With  respect  to  deeds  made  with  an  express  in-  onodefraud 
tent  to  defraud  purchasers,  the  statute  27  Eliz.  was  ^""^"^  ^^^"' 
particularly  necessary  ;  for  it  is  said  by  Yelverton  in 

37  Eliz.  that  at  common  law  no  fraud  was  remedied  cro.  Eiiz.  445. 
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which  should  defeat  an  after  purchase  ;  but  that  only 
which  was  committed  to  defraud  a  former  interest. 

10.  The  mere  continuance  in  possession,  after  the 
execution  of  the  conveyance,  if  such  possession  be 
consistent  with  the  deed,  is  not  in  itself  sufficient 
evidence  of  an  intent  to  defraud. 

11.  It  is  not  necessary  that  the  person  who  sells  the 
land  should  have  made  the  former  conveyance.  For 
it  was  resolved  in  3  Jac.  that  if  a  father  made  a  lease 
by  fraud  or  covin  to  defraud  purchasers,  and  died  ; 
and  the  son,  knowing  or  not  knowing  of  the  lease,  sold 
the  land  for  a  valuable  consideration,  the  purchaser 
should  avoid  the  lease. 

12.  Although  the  subsequent  purchaser  should  have 
notice  of  the  preceding  fraudulent  conveyance,  yet  he 
will  be  allowed  to  invalidate  it. 

13.  Thus,  Lord  Chief  Justice  Wray  has  said,  if  A. 
seised  of  land  in  fee,  makes  a  fraudulent  conveyance, 
to  the  intent  to  deceive  purchasers  against  the  statute 
27  Eliz.,  and  continues  in  possession,  and  is  reputed 
owner;  B.  enters  into  discourse  with  A.  for  the  pur- 
chase of  it,  and  by  accident  gets  notice  of  the  frau- 
dulent conveyance,  and  notwithstanding  concludes 
with  A.,  and  takes  assurance  of  him.  In  this  caseB. 
should  avoid  the  fraudulent  conveyance  by  the  said 
act,  notwithstanding  his  notice  :  for  the  act,  by  express 
words,  made  the  fraudulent  conveyance  void,  as  to  a 
purchaser :  and  forasmuch  as  it  was  within  the  ex- 
press purview  of  the  act,  it  ought  to  be  taken  and 
expounded  in  suppression  of  fraud. 

14.  One  Bullock  made  a  fraudulent  estate  of  his 
land  within  the  statute  27  Eliz.,  and  afterwards  offered 
to  sell  it  to  Standen.  Before  assurance  thereof,  Standen 
had  notice  of  the  fraudulent  conveyance,  and  notwith- 
standing proceeded  and  took  his  assurance  of  Bullock. 
It  was  agreed  that  Standen  should  avoid  the  fraudu- 
lent conveyance ;  for  the  notice  of  the  purchaser  could 
not  make  that  good,  which  an  act  of  Parliament  made 
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void  as  to  him  ;  and  true  it  was,  quod  tion  decipitur  qui 
scit  se  decipi.  But  in  this  case  the  purchaser  was  not 
deceived ;  for  the  frudulent  conveyance,  whereof  he 
had  notice,  was  void,  as  to  him,  by  the  said  act,  and 
therefore  should  not  hurt  him  ;  nor  was  he,  as  to  that, 
in  any  manner  deceived. 

15.  When  the  Judges  were  first  called  upon  to  ex-  Voluntary  con- 

,      ,  ,  ,  •11    veyances  void 

pound  these  statutes,  they  appear  to  have  considered  against  existing 
all  voluntary  conveyances,  that  is,  all  conveyances  not  "^  "°"' 
founded  on  a  pecuniary  or  other  valuable  considera-  ^  ^^^-  ^^* 
tion,  as  fraudulent,  and  consequently  void  against  all 
existing  creditors,  as  also  against  future  ones.     And 
it  is  the  same  whether  the  debt  was  contracted  by  the 
person  who  makes  the  conveyance,  or  the  person  from 
whom  he  derives  the  estate. 

16.  Thus  where  A.  havino-  lands  as  heir  to  his  father,  Apharry  v. 

in  11^  1         rY^         •  J     Bodingham, 

covenanted  tor  natural  love  and  aitection  to  stand  cro.  liiiz.  350. 
seised  to  the  use  of  himself  for  life,  remainder  to  his 
first  son  in  tail,  &c. ;  he  having  notice  at  the  time  of  a 
bond  entered  into  by  his  father  to  B. ;  an  action  of 
debt  was  brought  by  B.  on  this  bond  against  A.  as  heir ; 
and  it  was  held  that  the  conveyance  by  A.  was  fraudu- 
lent and  void  against  B.,  as  much  as  a  conveyance  by 
the  father,  the  original  debtor,  would  have  been. 

17.  It  appears  however  to  have  been  soon  established  3^"'  "°^  ^s^'"^^ 

i  ^  _  _  future  ones. 

that  voluntary  conveyances  were  only  void  against  cre- 
ditors, where  the  persons  making  such  conveyances 
were  indebted  at  the  time.  And  that  all  voluntary 
conveyances  were  not  void  against  future  creditors, 
but  only  such  as  were  also  fraudulent.  Thus  it  is 
said  in  a  note  in  Dyer,  that  if  a  man  conveys  land  for  J?°'"^['V?"' 

•^  -^  _  Dyer,  2!M.  b, 

the  preferment  of  his  children  ;  this  shall  be  good  if  he 
was  not  in  debt  at  the  time  :  but  if  he  was  in  debt,  it 
would  be  otherwise. 

18.  Lord  Hardwicke  has  said,  that  it  is  necessary,   lAtk.  93.4. 

2  Ves    10 

on  the  statute  13  Eliz.,  to  prove  that  the  person  mak- 
ing a  settlement  was  indebted  at  the  time,  or  imme- 
diately after  the  execution  of  the  deed.     And  that 
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where  a  man  has  died  indebted,  who  in  his  lifetime 
made  a  voluntary  settlement,  upon  application  to  the 
Court  of  Chancery,  to  make  it  subject  to  his  debts  as 
real  assets,  the  Court  has  always  denied  it,  unless  it 
was  shown  that  he  was  indebted  at  the  time  the  con- 
veyance was  executed. 

19.  It  w^as  held  by  Lord  Kenyon,  when  M.  R.  that 
a  settlement  after  marriage,  in  favour  of  a  wife  and 
children,  by  a  person  not  indebted  at  the  time,  w^as 
good  against  creditors,  and  not  within  the  statute  13 
Eliz.  And  in  another  case  it  was  declared  by  Lord 
Alvanley,  when  M.  R.,  that  to  impeach  a  settlement, 
made  after  marriage,  under  the  statute  13  Eliz.,  the 
husband  must  be  proved  to  have  been  indebted  at  the 
time,  to  the  extent  of  insolvency. 

20.  Conveyances  of  this  kind  are  however  rendered 
void  against  commissioners  of  bankrupts,  by  the  sta- 
tute 1  Jac.  I.  ;  unless  made  upon  the  marriage  of  a 
child,  being  of  the  age  of  consent. 

21.  Voluntary  conveyances  are  in  all  cases  void 
against  subsequent  bo)id  Jide  purchasers,  for  valuable 
consideration  ;  for  the  subsequent  conveyance  to  a 
purchaser  sufficiently  proves  a  fraudulent  intent,  in 
making  the  former  conveyance.  And  although  it  is 
said  in  Bovey's  case,  that  a  voluntary  conveyance 
was  not,  on  that  account,  to  be  reckoned  fraudulent, 
or  to  be  avoided  by  a  purchaser  for  a  valuable  con- 
sideration ;  and  this  doctrine  has  been  frequently  re- 
peated ;  yet  there  is  no  case  where  a  voluntary  con- 
veyance, though  unattended  wdth  fraud,  has  been 
supported  against  a  subsequent  bond  Jide  purchaser,  for 
a  valuable  consideration.  But,  on  the  contrary,  such 
voluntary  conveyances  have  always  been  deemed  frau- 
dulent and  void,  as  against  subsequent  purchasers. 

22.  The  plaintiff's  suit  was  to  be  relieved  upon 
articles  of  agreement  for  the  purchase  of  land  from  the 
defendant  Richard  Dean,  who,  before  any  conveyance 
in  execution  of  the  articles,  had  conveyed  the  premises 
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by  deed  to  the  defendant,  Roger  Dean  his  son.  The 
Court,  with  the  assistance  of  the  Judges,  declared  that 
the  said  deed  so  made  to  Roger  Dean,  being  a  volun- 
tary conveyance,  and  the  said  Richard  Dean  settling 
the  premises  to  the  plaintiff  for  valuable  consideration, 
the  said  voluntary  conveyance  was  a  fraud. 

23.  Settlements  made  upon  a  wife  or  children,  after 
marriage,  unsupported  by  any  other  consideration 
but  that  of  love  and  affection,  being  only  founded  on 
a  moral  duty,  are  voluntary  ;  and  void  under  the  sta- 
tute 27  Eliz.,  as  to  subsequent  purchasers,  for  valuable 
consideration. 

24.  Thus,  in  the  case  of  Colvill  v.  Parker,  Justice  woodie'»  case, 

.  .  Cro.  Ja.  158. 

Tanfield  cited  a  case  in  which  it  was  adjudged,  that 
where  a  person,  after  marriage,  voluntarily  assigned 
a  lease  for  years,  as  a  jointure  for  his  wife  ;  and  after- 
wards sold  it  to  one  who  had  not  any  notice  of  this 
conveyance ;  it  was  within  the  statute. 

25.  J.  Reade  being  tenant  for  life,  with  remainder  to  Goodright  v. 
his  daughter  Elizabeth  in  tail ;  they  joined  in  levying  Sig!^'"''* 
a  fine  to  trustees,  in  trust  for  the  father  for  life,  and 

after  his  decease  for  the  maintenance  of  Elizabeth  and 
her  children  during  the  life  of  Elizabeth,  and  after  her 
death  and  that  of  her  husband,  to  raise  portions  for 
their  younger  children.  Elizabeth  survived  her  hus- 
band, and  made  a  lease  of  the  premises  for  twenty-one 
years  at  a  rack  rent.  Upon  an  attempt  to  annul  this 
lease  by  the  daughter  of  Elizabeth,  Lord  C.  J.  De  Grey 
delivered  the  opinion  of  the  Court,  that  the  deed  was 
only  a  voluntary  conveyance,  within  the  true  meaning 
of  the  statute  27  Eliz.,  being  founded  only  upon  a 
good,  and  not  upon  a  valuable  consideration  :  and 
therefore  could  not  be  set  up  against  a  bond  fide  pur- 
chaser. 

26.  Although  a  purchaser  has  notice  of  a  voluntary  Though  witii 
settlement,  before  he  purchases,  yet  it  will  not  affect  "°""* 
him  ;  and  he  will  be  allowed  to  hold  the  estate  against  chapman  v. 
the  person  claiming  under  such  voluntary  settlement.  ^'^"^'  ^^^' 
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Evelyn  V.  27.  C.  Evelyii,  by  a  settlement  after  marriage,  con- 

Templar,  i      i  •     •  • 

2Bro.R.  148.  vcyecl  the  premises  m  question  to  trustees,  to  the  use 
of  himself  for  life,  remainder  to  trustees,  to  pay  an 
annuity  to  his  wife  for  her  life,  remainder  to  other 
trustees,  to  raise  4000/.  for  younger  children,  re- 
mainder to  his  first  and  other  sons  in  tail,  with  a  pro- 
viso that  it  should  be  lawful  for  C.  Evelyn,  by  deed, 
to  revoke  the  uses,  and  sell  the  estate ;  but  he  cove- 
nanted that  the  money  to  be  raised  by  the  sale  of  the 
lands,  should  be  paid  to  the  trustees,  to  be  by  them 
laid  out  in  the  purchase  of  other  lands,  to  be  settled 
to  the  same  uses.  J.  Templar  purchased  the  settled 
estate  of  Evelyn,  and  paid  the  purchase  money  to  him. 
The  children  of  Evelyn,  claiming  under  the  settlement, 
filed  their  bill  against  Templar,  stating  that  he  had 
notice  of  the  settlement,  and  insisting  that  he  ought  to 
have  paid  the  purchase  money  to  the  trustees,  not  to 
Evelyn.  The  defendant  contended,  that  the  settle 
ment  being  made  after  marriage,  was  voluntary  and 
fraudulent  as  to  him ;  and  claimed  the  benefit  of  the 
statute  27  Eliz.  Lord  Thurlpw  said,  that  although  it 
would  have  been  as  well,  at  first,  if  voluntary  convey- 
ances had  not  been  thought  so  little  of,  yet  the  rule 
was  such,  and  so  many  estates  stood  upon  it,  that  it 
could  not  be  shaken ;  and  dismissed  the  bill. 

Doe  V.  Man.         28.  J.  Manuino',  bv  indenture  dated  in  1783,  in  con- 
ning, 9  East,        .  &'     J 
59.                sideration  of  love  and  affection  for  his  mother,  sisters, 

Trlpud/*  and  brother,  and  for  making  a  provision  for  them,  con- 
veyed the  premises  in  question  to  trustees,  to  the  use 
of  himself  for  life,  remainder  to  the  use  of  his  mother 
for  life,  &c.  Two  years  after,  J.  Manning,  in  consi- 
deration of  1800/.  conveyed  the  premises  to  R.  Otley 
in  fee;  and  Otley  had  notice  of  the  settlement  of  1783 
before  payment  of  the  purchase  money,  and  execution 
of  the  conveyance. 

The  question  was,  whether  this  conveyance  to 
Otley,  who  brought  an  ejectment  for  the  recovery  of 
the  premises,  was  good,  against  the  prior  settlement. 


6  Dow.  GO. 
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Lord  Ellenborough  delivered  the  judgment  of  the 
court.     He  said,  as  it  was  found  that  there  was  no 
fraud  in  fact  in  the  conveyance  of  1783,  the  only  point 
for  the  consideration   of  the  Court  was,  whether  a 
voluntary  conveyance,   without  any  valuable   consi- 
deration, be  not,  according  to  the  legal  construction 
of  the  statute  27  Eliz.,  fraudulent  against  a  subsequent 
purchaser  for  a  valuable  consideration ;  or,  in  other 
words,  whether  in  such  case  the  law  do  not  presume 
fraud,  without  admitting  such  presumption  to  be  con- 
tradicted.    After  stating  all  the  cases,  his  Lordship 
concluded  in  these  words:  "  Thus  stand  the  autho- 
rities on  both  sides  of  the  question ;  and  the  weight, 
number,  and  uniformity  of  those  which  establish  the 
point  contended  for,  on  behalf  of  the  plaintiff,  do,  in 
our  opinion,  very  much  preponderate.     And  as  many 
estates  depend  upon  the  rule,  it  ought  not,  we  con- 
ceive, to  be  shaken.     It  appears  from  a  manuscript 
note,  formerly  belonging  to  Mr.  Justice  Clive,  that 
Mr.  Horseman,  in  the  year  1713,  advised  the  making 
of  a  mortgage  of  the  estate  settled  in  strict  settlement 
by  Sir  R.  Anderson,  after  his  marriage ;  thinking  it 
voluntary  and  fraudulent,  as  against  a  purchaser.    And 
the  like  advice  as  that  which  he  gave  nearly  a  century 
ago,  probably  had  been  given  before ;  and  that  it  has 
been  given  since,  and  acted  upon,  we  cannot  doubt ; 
as  Lord  Thurlow  was  not  likely  to   have  expressed 
himself  as  he  did  in  Evelyn  v.  Templar,  unless  he  had  Ante,  §  27. 
known  that  such  had  frequently  been  the  case.    Feeling 
ourselves  pressed  with  these  authorities  and  consider- 
ations, we  think  ourselves  bound  to  give  judgment  for 
the  plaintiff. 

**Much  pix)pertyhas  no  doubt  been  purchased,  and 
many  conveyances  settled,  upon  the  ground  of  its 
having  been  so  repeatedly  held  that  a  voluntary  con- 
veyance is  fraudulent,  as  such,  within  the  statute  27 
Eliz. ;  and  it  is  no  new  thing  for  the  Court  to  hold 
itself  concluded,  in  matters  respecting  real  property, 
VOL.  IV.  2  H 
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by  former  decisions,  upon  questions  in  respect  to 
which,  if  it  were  res  integra,  they  probably  would 
have  come  to  very  different  conclusions.  And  if  the 
adhering  to  such  determinations  is  likely  to  be  at- 
tended with  inconvenience,  it  is  a  matter  fit  to  be  re- 
medied by  the  legislature ;  which  is  able  to  prevent  the 
mischief  in  future,  and  to  obviate  all  the  inconvenient 
consequences  which  are  likely  to  result  from  it,  as  to 
purchases  already  made.  And  we  cannot  but  say,  as 
at  present  advised,  and  considering  the  construction 
put  on  the  statute,  that  it  would  have  been  better  if 
the  statute  had  avoided  conveyances  only  against  pur- 
chasers for  a  valuable  consideration,  without  notice  of 
the  prior  conveyance." 

29.  With  respect  to  the  principles  upon  which 
courts  of  equity  act,  in  cases  of  voluntary  convey- 
ances. Sir  W.  Grant,  at  the  instance  of  a  purchaser 
who  entered  into  a  contract  with  notice  of  voluntary 
settlement,  enforced  a  specific  performance  of  it 
against  the  persons  claiming  under  that  settlement. 
But  in  a  subsequent  case,  where  a  vendor  who  had 
made  a  voluntary  settlement,  filed  a  bill  for  a  specific 
performance  against  a  person  who  had  contracted  for 
the  purchase  of  the  estate,  and  who  at  the  date  of  the 
contract  had  not  notice  of  the  settlement,  but  subse- 
quently obtained  information  of  it ;  he  refused  to  assist 
the  vendor,  upon  the  ground  that  the  party  who  made 
the  settlement  had  no  right  to  disturb  it,  as  against 
himself. 

30.  By  the  fifth  section  of  the  stat.  27  Eliz.  it  is 
enacted,  that  if  any  person  shall  make  any  conveyance 
of  lands,  with  a  clause  of  revocation,  at  his  will  and 
pleasure,  of  such  conveyance,  and  after  such  convey- 
ance, shall  bargain,  sell,  demise,  grant,  convey,  or 
charge  the  same  lands  to  any  person  or  persons  for 
money,  or  other  good  consideration,  the  said  first  con- 
veyance not  being  revoked,  that  the  said  former  con- 
veyance, as  against  such  bargainees,  vendees,  lessees. 
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their  heirs,  successors,  executors,  administrators,  and 
assigns,  shall  be  void  and  of  none  effect. 

31.  It  was  resolved  in  Twine's  case,  that  if  a  man  3Rep.  es. »/. 
has  a  power  of  revocation,  and  afterwards,  to  the 

intent  to  defraud  a  purchaser,  levies  a  fine,  or  makes 
a  feoffment,  by  which  he  extinguishes  his  power,  and 
then  bargains  and  sells  the  land  for  a  valuable  consi- 
deration, the  bargainee  shall  enjoy  it;  for  as  to  him, 
the  fine  or  feoffment  by  which  the  condition  was  ex- 
tinct, was  void  by  the  said  act;  and  so  the  first  clause, 
by  which  all  fraudulent  and  covinous  conveyances  are 
made  void,  as  to  purchasers,  extends  to  the  last  clause 
of  the  act,  namely,  when  he  who  makes  the  bargain 
and  sale  had  power  of  revocation.  And  it  was  said 
that  the  stat.  27  Eliz.  has  made  voluntary  estates,  with 
power  of  revocation,  as  to  purchasers,  in  equal  degree  cross  v. 
with  conveyances  made  by  fraud  and  covin,  to  defraud  cJ^Jal'^igo ' 
purchasers. 

32.  A  man  conveyed  lands  to  the  use  of  himself  for  standenv. 
life,  remainder  to  several  persons  of  his  blood,  with  a  3  Rep.  83,  &. 
future   power  of  revocation ;   and  before   the  power 
began,  he,  for  a  valuable  consideration,  bargained  and 

sold  the  land  to  another  and  his  heirs.  It  was  ad- 
judged that  this  bargain  and  sale  was  within  the  re- 
medy of  the  statute  ;  of  which  the  intent  was,  that  all 
voluntary  conveyances,  which  were  originally  subject 
to  a  power  of  revocation,  whether  present  or  future, 
should  not  stand  against  a  purchaser  for  a  valuable 
consideration. 

33.  A  power  to  mortgage  an  estate  to  any  extent  is  Tarbackv. 
in  effect  a  power  of  revocation,  and  will  therefore  2Vern75i;. 
render  a  deed  void,  as   to  a  subsequent  purchaser. 

But  if  no  fraud  be  found,  a  proviso  to  charge  with  a  Jenkins  v. 

,  .  •    1   •         1  Kevmish, 

particular  sum  is  not  within  the  statute.  i  uv.  152. 

34.  A  power  to  lease  all  or  any  part  of  the  lands,  Lavender  t. 

•    1  •   1  Blackstone, 

for  any  number  01  years,  with  or  without  any  rent;  2Lcv.i46. 
being  in  effect  a  power  of  defeating  the  whole  settle- 
ment, has  been  considered  as  a  power  of  revocation. 

2  H  2 
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35.  Where  the  power  of  revocation  can  only  be  ex- 
ercised with  the  consent  of  persons  who  are  not  under 
the  control  of  the  settlor,  the  conveyance  will  not  be 
considered  as  within  the  statute. 

36.  Sir  John  and  Lady  Maynard,  in  consideration 
of  the  marriage  of  their  son,  and  of  5000/.  portion  paid 
with  his  wife,  covenanted  to  levy  a  fine  of  lands,  which 
were  the  estate  of  Lady  Maynard,  to  the  use  of  Sir 
John  for  life,  remainder  to  Lady  M.  for  life,  remainder 
to  the  son  and  his  heirs ;  with  a  proviso,  that  it  should 
be  lawful  for  Sir  John  and  Lady  M.,  with  the  consent 
of  four  persons,  to  revoke  the  uses.  After  the  death 
of  Sir  J.,  Lady  M.  entered  and  sold  some  of  the  lands, 
without  the  consent  of  the  trustees.  It  was  resolved 
that  the  settlement  was  not  fraudulent,  within  the  stat. 
27  Eliz.,  as  it  could  not  be  made  to  deceive  a  pur- 
chaser. The  power  of  revocation  not  being  exercisable 
at  the  will  and  pleasure,  such  are  the  words  of  the  act, 
of  the  settlor ;  but  was  restrained  by  the  necessity  of 
obtaining  the  consent  of  four  persons,  intrusted  for 
the  son's  wife.  Whereas,  in  the  case  mentioned  in 
3  Rep.  83.  b.  the  consent  seemed  to  be  given  by  a  per- 
son at  the  devotion  of  the  settlor,  and  appointed  by  him. 

37.  Where  a  deed  contains  a  power  of  revocation, 
at  the  will  and  pleasure  of  the  settlor,  it  is  immaterial 
whether  the  consideration  be  a  valuable,  or  only  a 
good  one ;  for  it  is  equally  void  as  to  a  subsequent 
purchaser.  And  in  an  opinion  of  Mr.  Booth's  it  is 
said,  "  The  reserving  of  powers  of  revocation  to  the 
grantors  or  original  owners  of  the  land,  though  check- 
ed by  requiring  the  consent  of  the  trustees,  hath  of 
late  been  disused  in  settlements  ;  because  doubts  have 
arisen  whether  such  settlements  are  not  fraudulent 
within  the  statute  of  27  Eliz."  And  now  powers  of 
revocation,  sale,  and  exchange,  are  always  reserved 
to  the  trustees. 

38.  With  respect  to  the  persons  who  are  deemed 
subsequent  purchasers,  within  the  stat.  27  Eliz.,  it 
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was  resolved  in  Twine's  case,  that  no  purchaser  should 
avoid  a  precedent  conveyance,  made  by  fraud  and 
covin,  but  he  who  was  a  purchaser  for  money,  or 
other  valuable  consideration.  For  although  in  the 
preamble  it  is  said,  for  money  or  other  good  consider- 
ation, and  likewise  in  the  body  of  the  act,  yet  these 
words  are  to  be  intended  only  of  valuable  considera- 
tion; and  this  appeared  by  the  clause  respecting 
powers  of  revocation.  For  there  it  is  said,  for  money 
or  other  good  consideration,  paid  or  given  ;  where  the 
word  paid  is  referred  to  money,  and  given  to  good  con- 
sideration, which  excludes  all  considerations  of  nature 
or  blood,  or  the  like,  and  were  to  be  intended  only  of 
valuable  considerations,  which  might  be  given. 

39.  A  mortgagee  is  a  purchaser  within  the  statute 
27  Eliz.,  and  may  therefore  avoid  a  prior  voluntary 
conveyance,  as  fraudulent. 

40.  R.  Emery  conveyed  the  premises  in  question.  Chapman  v. 
without  any  consideration,  to  the  use  of  himself  for  cowpfWg. 
life,  remainder  to  his  wife  for  life,  remainder  to  their 

issue  in  tail.  Three  years  after,  Emery  mortgaged 
the  premises  for  700/.  to  a  person  who  had  notice  of 
the  settlement.  In  an  ejectment,  the  question  was, 
whether  the  mortgagee  should  avoid  the  settlement  as 
fraudulent,  under  the  stat.  27  Eliz.  It  was  contend- 
ed, I.  That  the  statute  only  related  to  purchasers,  and 
that  a  mortgagee  was  not  a  purchaser,  ii.  That  the 
mortgagee  had  notice  ;  and  no  pretence  or  circum- 
stance of  fraud  appeared.  The  settlement  was  three 
j^ears  prior  to  the  mortgage,  therefore  could  not  have 
been  made  with  a  view  to  defeat  it. 

Lord  Mansfield  said,  there  was  no  doubt  but  that  a 
mortgagee  was  a  purchaser.  And  as  to  the  point  of 
notice,  that  made  no  difference  ;  because  it  was  of  a 
conveyance  made  void  by  the  statute. 

41.  A  lessee  at  a  rack  rent  is  a  purchaser  within  i  Ab.  Eq. 
the  stat.  27  Eliz.;   and  in  the  case  of  Goodright  v.    "^'^ 
Moses  this  point  was  admitted.     But  in  the  case  of 
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Upton  V.  Bassett  it  was  held,  that  where  a  person 
Cro.  Eiiz.  414.  made  a  lease  without  receiving  any  fine,  or  resemng 
any  rent,  the  lessee  was  not  a  purchaser  within  the 
statute  27  Eliz.  and  therefore  could  not  avoid  a  pre- 
ceding voluntary  conveyance. 

42.  Where  the  price  is  inadequate  in  a  considerable 

degree,  or  where  an  apparent  inadequacy  of  price  is 

coupled  with  other  circumstances,  indicating  a  fraudu- 

Twinc'scase,    lent  collusiou  bctwccn  the  purchaser  and  the  vendor, 

^Rep.  83.  b.     ^^  avoid  a  preceding  conveyance  ;  a  purchaser  under 

Routiedge,       ^\xc\\  circumstauccs  will  not  be  entitled  to  the  protec- 

tion  of  the  statute. 
Douglas  V.  43.  The  consideration  of  an  intended  marriage  is 

icha.Ca.99.  sufficicut  to  establish  a  subsequent  conveyance,  and 
to  render  a  previous  voluntary  one  fraudulent  and 
void,  as  against  such  second  conveyance.  But  a  settle- 
1  Ab  E  354  ^^"^^  upon  a  wife  after  marriage,  or  upon  children, 
Martin  V.  -will  not  avoid  a  preceding'  voluntary  conveyance ;  un- 
icha.ca.  170.  Icss  it  bc  made  in  pursuance  oi  articles  entered  into 

before  marriage. 
Voluntary  con-      44.  Thc  statutcs  13  &  27  Eliz.  only  avoid  voluntary 
orthrit'^'"^  conveyances,    as   against   creditors,   and    subsequent 
purchasers  ;  and  therefore  the  persons  making  volun- 
tary or  fraudulent  and  covinous  conveyances,  and  all 
those  claiming  under  them,   are  as  much  bound  by 
such  conveyances,  as  if  these  statutes  had  not  been 
made. 
Randv.  45.  A.  made  a  voluntary  conveyance  to   B.,  and 

Neb'^ioi*'  afterwards  a  mortgage  of  the  same  lands ;  the  first 
deed,  on  a  trial  at  law,  was  found  fraudulent;  B.  ex- 
hibited his  bill  to  redeem  the  mortgage.  It  was  de- 
creed, that  though  the  deed  to  B.  was  fraudulent, 
quoad  the  mortgage,  yet  it  was  good  as  to  the  equity 
of  redemption,  and  would  pass  it ;  for  a  voluntary 
deed  is  good  against  the  party  that  makes  it,  and  his 
heirs. 
Ante, ^22.  46,  In  the  case  of  Leach  v.  Dean,  the  Court  de- 

clared that  as  to  the  voluntary  conveyance,  the  same 
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was  not  thereby  impeached,  as  between  the  father 
and  son,  for  any  advancement,  or  any  other  thing 
thereby  settled  on  the  said  son ;  other  than  making 
the  said  articles. 

47.  A  voluntary  deed  cannot  be  defeated  by  a  sub-  And  good  as  to 

1  t         1  *i-ii  -1  subsequent 

sequent  voluntary  deed.     And  it  has  been  stated,  that  voluntary  con- 
where  there  are  two  voluntary  conveyances  of  the  AntT"  2.^50. 
same  land,  the  first  will  prevail. 

48.  A.  made  a  voluntary  settlement  of  lands  in  trust  ciavering  v. 
for  his  grandson  and  his  heirs  ;  some  years  after,  he  2  VeTn^fza. 
made  another  voluntary  settlement  of  the  same  estate,  '  ^^'  ^'*"^^* 
to  the  use  of  his  eldest  son  for  life,  remainder  to  his 

first  and  other  sons  in  tail ;  and  by  will  gave  a  con- 
siderable estate  to  his  grandson.  It  was  proved  that 
A.  always  kept  the  first  settlement  in  his  custody, 
and  never  published  it,  but  it  was  found  after  his 
death  amongst  his  waste  papers ;  and  the  after  deed 
was  often  mentioned  by  him,  and  he  told  the  tenants 
that  his  eldest  son  was  to  be  their  landlord,  after  his 
death;  yet  the  bill  was  dismissed,  as  to  any  relief 
against  the  first  deed.  The  decree  was  affirmed  in 
Parliament. 

49.  A  voluntary  settlement  is  also  good  as  against  And  also  as  to 
a  subsequent  will,  because  neither  of  them  are  founded*"^'  ' 

on  a  valuable  consideration. 

50.  A  person  who  was  cestui  que  trust  of  a  term,  by  vuiersv, 

a  little  scrap  of  paper  at  an  alehouse,  but  under  hand  f  verTToo. 
and  seal,  settled  the  term  on  the  plaintiffs,  to  pay  his 
debts,  and  gave  them  the  surplus.  Afterwards,  being 
dissatisfied  with  this  settlement,  which  he  had  de- 
livered to  a  creditor,  he  devised  the  term,  by  will  in 
writing,  to  his  half  brother,  subject  to  the  payment  of 
his  debts.  The  question  was,  whether  the  deed  or 
will  should  prevail. 

Lord  Nottingham  held,  that  there  was  no  colour  for 
setting  the  deed  aside,  to  make  way  for  the  will :  that 
if  a  man  improvidently  binds  himself  up  by  a  volun- 
tary deed,  and  does  not  reserve  a  liberty  to  himself, 
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by  a  power  of  revocation ;  the  Court  of  Chancery  ■will 
not  loose  the  fetters  he  has  put  upon  himself,  but  he 
must  lie  down  under  his  own  folly.  For  if  you  would 
relieve  in  such  a  case,  you  must  consequently  establish 
this  proposition,  viz.  that  a  man  can  make  no  volun- 
tary disposition  of  his  estate,  but  only  by  his  will ; 
which  would  be  absurd. 
Poughtonv.  51.  In  a  subsequent  case,  where  the  question  was, 

iAtk.625.  whether  a  will  could  have  any  effect  to  revoke  a 
voluntary  deed,  made  previous  to  it  in  time,  and  which 
was  formal  as  to  the  execution,  but  very  informal  as 
to  several  parts  of  it ;  Lord  Hardwicke  said,  here  was 
a  voluntary  deed,  without  a  power  of  revocation,  not 
at  all  unfair,  but  only  kept,  and  never  cancelled.  The 
will  was  no  more  than  voluntary ;  and  as  there  was 
no  case  where  a  voluntary  settlement  had  been  set 
aside  by  a  subsequent  will,  this  no  longer  remained  a 
question. 
Proviso  for  52.  Thcrc  is  a  proviso  in  the  stat.  13  Eliz.  §  6.,  that 

dcedx  made  on      .  ,      .,  .  .  •       i         j 

g.  od  considera-  it  shall  not  cxtcnd  to  any  estate  or  mterest  m  lands. 


t:on. 


made  upon  good  consideration;  and  bonajide  lawfully 
conveyed  or  assured  to  any  person,  not  having  at  the 
time  of  such  conveyance  any  notice  of  such  covin, 
fraud,  or  collusion,  as  is  aforesaid.  And  in  the  stat. 
27  Eliz.  there  is  also  a  proviso,  (§  4.)  that  it  shall  not 
extend  to  make  void  any  conveyance,  assignment  of 
lease,  assurance,  grant,  charge,  lease,  estate,  or  interest 
in  any  lands,  &c.  made  upon  good  consideration,  bond 
fide,  to  any  person  or  persons,  bodies  politic  or  cor- 
porate. 

53.  In  consequence  of  these  provisions,  deeds  made 
for  a  pecuniary  consideration,  or  in  consequence  of 
any  stipulations  which  are  beneficial  and  valuable,  are 
not  within  these  acts ,  and  cannot  be  impeached, 
either  by  creditors  or  subsequent  purchasers. 
B  ev. Mitton,       54^  Johu   Hammcrtou   being   seised   in   fee   of  an 

2  Wils.  R.  356.  r  ^   ■  -L. 

estate  charged  with  an  annuity  of  50/.  to  his  mother, 
and   having  two    brothers,    and  being   about   to   be 
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married,  prevailed  on  his  mother  to  relinquish  her 
security  upon  the  whole  estate,  and  take  a  security 
upon  part :  a  settlement  was  made  accordingly,  by 
which  the  estate  was  limited  to  John  for  life,  re- 
mainder to  his  first  and  other  sons  by  that  marriage 
in  tail  male,  remainder  to  the  next  brother  in  tail 
male,  remainder  over.  And  the  question  was,  whether 
the  remainder  to  the  next  brother  of  John  was  volun- 
tary. The  Court  held  that  it  was  not  voluntary, 
because  the  mother  must  be  presumed  to  have  stipu- 
lated for  the  limitation  to  her  second  son,  as  the  price 
of  her  relinquishing  her  security  upon  the  whole 
estate,  and  taking  a  new  security  upon  part. 

^^.  Marriage  being  considered  as  a  valuable  con-  settlements  in 

.,,•  IT  1  •  .  !•  -T  consideration 

sideration,  deeds  made  previous  to,  and  m  considera-  of  marriage. , 
tion  of  an  intended  marriage,  have  been  always  held  ^"vytSse, 
good  within  these  proAdsoes,  and  not  impeachable  by  ^  ^*"'-  ^^^• 
creditors,  or  subsec{uent  purchasers. 

56.  A  person  having"  an  estate  in  reversion  in  a  Kirkv.  curk, 
copyhold,  surrendered  it  to  his  eldest  son  in  tail,  in  275. 
order  that  his  son,  coming  in  as  a  purchaser,  should 

pay  a  smaller  fine.  Afterwards  the  father,  on  a 
treaty  of  marriage  between  his  son  and  B.,  told  B.'s 
friends  that  this  copyhold  was  so  settled  ;  and  the 
marriage  was  had,  and  a  portion  of  2000/.  paid  with 
B.  Some  time  after,  the  father  settled  the  copyhold 
on  a  second  wife. 

Lord  Cowper  decreed  that  the  surrender  to  the 
son  was  good ;  for  although  it  was  at  first  voluntary, 
yet  upon  the  treaty  of  the  marriage  it  was  a  principal 
inducement,  therefore  became  valuable ;  and  ought 
to  be  considered  as  if  it  had  then  been  surrendered 
to  the  son. 

57.  Thousfh  a  settlement  be  executed  after  mar-  iab.  Eq.354. 
riage,  yet  if  it  is  made  in  pursuance  of  an  agreement 
entered  into  before  marriage,  or  in  consideration  of  an  Dundas  v. 
additional  portion,  it  will  be  as  good  as  if  made  be-  2  cwTbs. 
fore  marriage. 
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58.  The  defendant's  father,  some  time  after  mar- 
riage, in  consideration  of  an  additional  portion  of 
100/.  paid  by  his  wife's  mother,  settled  an  estate  of 
100/.  a  year  on  himself  for  life,  remainder  to  his  first 
and  other  sons,  &c. ;  and  the  mother  of  the  defen- 
dant's father,  having  an  interest  in  the  estate,  joined 
with  him  in  the  conveyance.  Thirteen  years  after, 
the  father  mortgaged  the  estate  to  the  plaintiff,  with 
the  usual  covenants,  and  died. 

Lord  Talbot  said,  the  question  was,  whether  this 
was  a  voluntary  conveyance  or  not.  And  it  would 
be  very  hard  to  call  this  a  fraudulent  settlement, 
since  it  was  in  consideration  of  a  marriage  had,  and 
of  an  additional  portion  paid  by  the  wife's  relations ; 
which  could  not  be  called  voluntary  against  a  mort- 
gage made  thirteen  years  after. 

59.  R.  Williams  made  a  settlement,  in  considera- 
tion of  a  marriage  already  had,  and  of  a  portion  of 
1000/.  paid  to  him  by  his  wife's  brother :  the  husband 
became  a  bankrupt,  and  the  question  was,  whether 
this  settlement  was  good  against  his  creditors. 

Lord  Hardwicke  said,  it  was  admitted,  if  a  settle- 
ment was  made  before  marriage,  though  without  a 
portion,  it  was  good  ;  for  marriage  itself  was  a  con- 
sideration. And  it  was  equally  good,  if  made  after 
marriage,  provided  it  was  upon  payment  of  money, 
as  a  portion  ;  or  an  additional  sum  of  money,  or  even 
an  agreement  to  pay  money,  if  the  money  was  after- 
wards paid,  pursuant  to  the  agreement.  This  was 
allowed  both  in  law  and  equity  to  be  sufficient  to 
make  it  a  good  and  valuable  settlement.  Decreed  a 
good  settlement  against  the  creditors. 

60.  In  a  subsequent  case,  Lord  Hardwicke  said 
that  a  settlement,  though  made  after  marriage,  not 
being  in  consideration  of  a  portion  which,  for  any 
thing  that  appeared,  was  paid  at  the  time,  could  not 
be  impeached  by  subsequent  creditors. 

61.  Where  a  wife  joins  with  her  husband  in  destroy- 
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ing  the  settlement  made  on  lier  marriage,  and  a  new 
settlement  is  made,  it  will  be  good  ;  though  a  better 
provision  is  given  to  the  wife  and  children  than  was 
contained  in  the  original  settlement. 

(52.  Sir  R.  Bell,  on  his  marriage,  settled  certain  scott v.  BeU, 
lands  on  himself  for  life,  remainder  to  his  wife  for  her  ^  ^^^' ""' 
jointure,  remainder  to  the  first  and  other  sons  of  the 
marriage,  &c.  Sir  R.  Bell  having  afterwards  contract- 
ed debts,  and  there  being  no  issue,  his  wife  joined 
him  in  a  fine  of  the  settled  estates,  and  they  were 
sold.  Sir  R.  B.  covenanted  to  stand  seised  of  other 
estates  to  the  same  uses  as  those  contained  in  the 
settlement.  It  was  resolved  by  Lord  Hale  and  the 
other  Judges,  that  the  second  settlement  was  good, 
and  valid  against  subsequent  creditors  ;  for  the  old 
settlement  being  destroyed,  and  the  new  one  made 
the  same  day,  an  agreement  by  the  husband  to  make 
the  new  settlement,  in  consideration  of  the  wife's  hav- 
ing joined  in  the  fine,  to  destroy  the  old  settlement, 
would  be  presumed.  And  this  consideration  should 
extend  to  all  the  limitations  in  the  new  settlement ; 
although  the  estates  comprised  in  the  new  settlement 
were  nearly  double  the  value  of  those  contained  in 
the  old  one. 

63.  Lord  Kenyon,  when  Master  of  the  Rolls,  held  Stephens  v. 
that  where  a  husband,  after  marriage,  conveyed  an  2  Bro'.  r.  90. 
estate  to  trustees,  for  the  separate  use  of  his  wife ;  the 
covenants  by  the  trustees  to  indemnify  the  husband 
against  the  debts  which  his  wife  might  contract  after 

the  separation,  was  a  valuable  consideration ;  and 
therefore  that  the  settlement,  though  made  after  the 
debt  due  to  the  plaintiff  was  contracted,  was  good 
against  him. 

64.  It  was  determined  in  the  following  case,  that  a 
settlement  made  before  marriage,  in  consideration  of 
such  marriage,  and  of  a  marriage  portion,  by  a  person 
who  was  indebted  at  the  time,  was  good  against 
creditors. 
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Cadoganv.  G5.  Lord  Montfort  by  a  Settlement  made  bcfore  his 

Kennett.  •  •  -j  i.-  /•  u  •  i 

Cowp.  432.  marriage,  m  consideration  oi  such  marriage,  conveyed 
a  real  estate  and  assigned  over  all  his  household  goods 
to  trustees,  in  strict  settlement.  It  was  proved  that 
at  the  time  of  the  settlement,  it  was  known  that  Lord 
Montfort  was  in  debt;  but  he  thought  the  fortune 
of  the  lady  he  was  to  marry,  which  amounted  to 
10,000/.,  was  amply  sufficient  to  pay  all  the  debts  he 
owed  at  that  time  ;  and  had  no  idea  of  disappointing 
any  creditor.  Kennett,  who  was  a  judgment  creditor 
of  Lord  Montfort,  at  the  time  of  his  marriage,  took 
those  goods  in  execution ;  and  the  trustees  in  the 
settlement  brought  an  action  of  trover  against  him  for 
them. 

Lord  Mansfield. — "  The  question  in  this  case  is, 
whether  the  plaintiffs,  who  are  trustees  under  the 
marriage  settlement  of  Lord  Montfort,  by  which  the 
household  goods  in  question  are  settled  as  heir  looms, 
with  the  house,  in  strict  settlement,  and  specifically 
enumerated  in  a  schedule  annexed  to  the  settlement, 
so  as  to  avoid  any  fraud  by  the  addition  or  purchase 
of  new,  are  entitled  to  the  possession  of  these  goods, 
against  the  defendant  Kennett. 

"  The  defendant  has  taken  the  goods  in  execution, 
and  it  is  not  disputed  that  he  is  a  fair  creditor :  but 
the  plaintiffs  bring  this  action  as  trustees  under  th« 
marriage  settlement ;  and  the  question  is  whether  they 
are,  against  the  defendant,  entitled  to  the  possession 
of  these  goods,  for  the  purpose  of  the  trust. 

"  I  have  thought  much  of  this  case,  since  the  trial, 
and  in  every  light  in  which  I  have  considered  it,  I 
have  not  been  able  to  raise  a  doubt. 

**  The  principles  and  rules  of  the  common  law,  as 
now  universally  known  and  understood,  are  so  strong 
against  fraud  in  every  shape,  that  the  common  law 
would  have  attained  every  end  proposed  by  the  sta- 
tutes 13  Eliz.  c.  5.  and  27  Eliz.  c.  4.  The  former 
of  these  statutes  relates  to  creditors  only,  the  latter  to 
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purchasers.  These  statutes  cannot  receive  too  liberal 
a  construction,  or  be  too  much  extended  in  suppres- 
sion of  fraud. 

"  The  statute  13Eliz.  c.5.  which  relates  to  creditors, 
directs  that  no  act  whatsoever,  done  to  defraud  a  cre- 
ditor or  creditors,  shall  be  of  any  effect  against  such 
creditor  or  creditors  ;  but  then  such  a  construction  is 
not  to  be  made,  in  support  of  creditors,  as  will  make 
third  persons  sufferers.  Therefore,  the  statute  doth 
not  militate  against  any  transaction  bond  Jide,  and 
where  there  is  no  imagination  of  fraud ;  and  so  is  the 
common  law.  But  if  the  transaction  be  not  bona  Jide y 
the  circumstance  of  its  being  done  for  a  valuable  con- 
sideration will  not  alone  take  it  out  of  the  statute.  I 
have  known  several  cases  where  persons  have  given  a 
fair  and  full  price  for  goods,  and  when  the  possession 
was  actually  changed,  yet  being  done  for  the  purpose 
of  defeating  creditors,  the  transaction  has  been  held 
fraudulent,  and  therefore  void.  One  case  was  where 
there  had  been  a  decree  in  the  Court  of  Chancery, 
and  a  sequestration  ;  a  person,  with  knowledge  of  the 
decree,  bought  the  house  and  goods  of  the  defendant, 
and  gave  a  full  price  for  them.  The  Court  said  that 
the  purchase  being  with  a  manifest  view  to  defeat  the 
creditor,  was  fraudulent ;  and  therefore,  notwithstand- 
ing a  valuable  consideration,  void.  So  if  a  man  knows 
of  a  judgment  and  execution,  and  with  a  view  to  de- 
feat it,  purchases  the  debtor's  goods,  it  is  void  ;  be- 
cause the  purpose  is  iniquitous,  it  is  assisting  one  man 
to  cheat  another,  which  the  law  will  never  allow. 
There  are  many  things  which  are  considered  as  cir- 
cumstances of  fraud.  The  statute  says  not  a  word  of 
possession  ;  but  the  law  says,  if  after  a  sale  of  goods, 
the  vendor  continue  in  possession,  and  appear  as  the 
visible  owner,  it  is  evidence  of  fraud,  because  goods 
pass  by  delivery ;  but  it  is  not  so  in  the  case  of  a 
lease,  because  that  does  not  pass  by  delivery. 

The  statute  13  Eliz.  c.  4.  does  not  go  to  voluntary 
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conveyances,  merely  as  being  voluntary,  but  to  such 
as  are  fraudulent.  A  fair  voluntary  conveyance  may 
Ante,  §18.  bc  good  agaiust  creditors,  notwithstanding  its  being 
voluntary.  The  circumstance  of  a  man's  being  in- 
debted, at  the  time  of  making  a  voluntary  convey- 
ance, is  an  argument  of  fraud.  The  question,  there- 
fore, in  every  case  is,  whether  the  act  done  is  a  bond 
Jidc  transaction,  or  whether  it  is  a  trick  and  contrivance 
to  defeat  creditors.  If  there  be  a  conveyance  to  a 
trustee  for  the  benefit  of  the  debtor,  it  is  fraudulent. 
The  question  then  is,  whether  this  settlement  is  of 
that  sort.  It  is  a  settlement  which  is  very  common 
in  great  families.  In  wills  of  great  estates  nothing  is 
so  frequent  as  devises  of  part  of  the  personal  estate, 
to  go  as  heir  looms.  For  instance,  the  devise  of  the 
Duke  of  Bridgewater's  library ;  the  old  Duke  of  New- 
castle's plate  ;  so  in  marriage  settlements,  it  is  very 
common  for  libraries  and  plate  to  be  thus  settled  ;  and 
for  chattels  and  leases  to  go  along  with  the  land.  If 
the  husband  grows  extravagant,  there  never  was  an 
idea  that  these  could  be  afterwards  overturned.  If 
this  Court  were  to  determine  that  they  should,  the 
parties  would  resort  to  Chancery.  We  come  then  to 
the  circumstances  of  the  present  case,  which  are  very 
strong.  There  is  not  a  suggestion  of  any  intention  to 
defraud,  or  the  most  distant  view  of  disappointing 
any  creditor.  The  very  object  of  the  marriage  set- 
tlement was,  that  the  lady's  fortune  might  be  applied 
to  discharge  all  Lord  Montfort's  debts ;  the  amount 
of  this  fortune  was  10,000/.,  and  was  thought  fully 
sufficient  for  that  purpose.  Besides,  this  is  a  settle- 
ment approved  by  a  Master  in  Chancery.  Most 
clearly  the  Master  in  Chancery  and  the  Great  Seal 
could  have  no  fraudulent  view :  but  it  appears  further 
that  the  reason  why  the  goods  were  inserted  was,  be- 
cause the  settlement  of  the  real  estate  alone  was 
deemed  inadequate  without  them  ;  clearly,  therefore, 
it  was  no  contrivance  to  defeat  creditors,  but  meant  as 
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a  provision  for  the  lady,  if  she  survived,  and  heir  looms 
for  the  son. 

"An  argument  however  is  drawn  from  the  possession, 
as  a  strong  circumstance  of  fraud  ;  but  it  does  not 
hold  in  this  case.  It  is  a  part  of  the  trust  that  the 
goods  shall  continue  in  the  house,  and  for  a  very  ob- 
vious reason, — because  the  furniture  of  one  house  will 
not  suit  another ;  and  it  was  the  business  of  the  trustees 
to  see  the  goods  were  not  removed.  If  Lord  Montfort 
had  let  his  house  with  the  furniture,  or  if  the  rent  could 
be  apportioned,  the  creditors  would  be  entitled  to  the 
rent ;  but  they  have  no  right  to  take  the  goods  them- 
selves, the  possession  of  them  belongs  to  the  trustees, 
and  the  absolute  property  of  them  is  now  vested  in 
the  eldest  son. 

"  I  expected  an  authority,  but  though  such  settle- 
ments are  frequent,  no  case  has  been  cited  to  show  * 
they  are  fraudulent.  How  common  are  settlements 
of  chattels,  and  money  in  the  stocks.  Can  there  be 
a  doubt  but  they  are  good  ?  yet  the  creditors  would 
be  entitled  to  the  dividends  durinof  the  interest  of  the 
debtor.  Here  there  was  clearly  no  intention  to  de- 
fraud, and  there  is  a  good  consideration.  Therefore, 
I  am  of  opinion  it  could  not  be  left  to  a  jury  to  find 
the  settlement  fraudulent,  merely  because  there  were 
creditors.  The  goods  must  now  be  kept  in  the  house 
for  the  benefit  of  the  son." 

QQ.  In  the  case  of  settlements  made  before  marriage,  Howfanhe 

.•1  ,,  •iiiTrY»  r  •     •  consideration  of 

there  has  been  a  considerable  ditierence  oi  opmion  marriage  ex. 
respecting  the  extent  to  which  the  consideration  of  '^"'^*" 
marriage  ought  to  be  carried  ;  it  being  settled  that  a 
deed  may  be  fraudulent  as  to  one  person,  and  good  as 
to  another.  In  some  cases  it  has  been  held  that  the 
consideration  of  marriage  extends,  not  only  to  the 
estates  limited  to  the  husband  and  wife,  and  their  issue, 
but  also  to  the  estates  limited  to  any  branch  of  the 
husband's  family. 

67.  Thus  where  a  person,  in  consideration  of  the 
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marriage  of  his  son,  and  of  2000/.  marriage  portion, 
settled  the  premises  to  the  use  of  himself  for  life,  re- 
mainder to  his  son  and  the  heirs  of  his  body  by  that 
marriage,  remainder  to  the  heirs  of  the  body  of  his  son 
by  any  other  wife ;  it  was  contended  that  this  last 
limitation,  not  being  within  the  consideration  of  the 
marriage  settlement,  was  voluntary,  and  therefore  void 
against  subsequent  purchasers.  But  Lord  Hale  said, 
that  the  consideration  of  the  marriage  and  marriage 
portion  would  run  through  all  the  estates  raised  by  the 
settlement,  though  the  marriage  was  not  concerned 
in  them,  so  as  to  make  them  good  against  purchasers, 
and  to  avoid  a  voluntary  conveyance. 

68.  So  where  a  person  covenanted,  in  consideration 
of  the  marriage  of  his  eldest  son,  and  a  marriage  por- 
tion, to  settle  lands  on  him  in  tail,  remainder  to  his 
second  son ;  it  was  held  that  the  consideration  extended 
to  the  second  son ;  and  therefore  that  the  settlement 
was  not  fraudulent  against  creditors. 

69.  On  the  other  hand  there  are  several  cases  where 
the  consideration  of  marriage  has  only  been  allowed 
to  extend  to  the  immediate  objects  of  the  settlement, 
and  not  to  any  remote  ones.  Thus  it  is  said  by  Lord 
INIacclesfield,  in  10  Mod.  534.,  that  where  there  is  a 
marriage  portion  and  settlement,  that  part  of  the  settle- 
ment only  which  belongs  to  the  wife,  and  children  by 
that  wife,  can  be  esteemed  to  be  founded  upon  the 
consideration  of  that  marriage  ;  for  it  was  absurd  to 
imagine  that  the  friends  of  the  wife  should  be  sup- 
posed at  all  concerned  about  the  remote  uses  of  the 
settlement,  upon  persons  to  whom  they  were  entire 
strangers.  And  as  for  the  case  of  Jenkins  v.  Kemis, 
it  ought  not  to  be  understood  in  so  absurd  a  sense  as 
that  came  to :  the  meaning  of  the  case  was  no  more 
than  this ;  that  a  father,  where  he  makes  a  marriage 
settlement  upon  one  son,  has  such  a  fair  and  justifi- 
able opportunity  offered  him  of  providing  for  his  other 
children,  as  that  if  he  thinks  tit  to  lay  hold  upon  and 
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embrace  it,  by  inserting  in  the  settlement  provisions 
for  them,  such  provisions  shall  never  be  deemed  frau- 
dulent, and  as  such  set  aside  in  favour  of  creditors. 

70.  In  another  case  Lord  King  has  said,  that  where  Reeves  v. 

a  settlement  was  made  by  the  father,  or  other  lineal  y  Mod.' 132. 
ancestor,  in  consideration  of  the  marriage  of  his  son, 
in  such  case  all  the  remainders  limited  to  his  children 
and  their  posterity  were  within  the  consideration  of 
the  settlement.  But  where  it  was  made  by  a  brother, 
or  other  collateral  ancestor,  on  his  marriage,  there, 
after  the  limitations  to  his  own  issue,  all  the  remainders 
limited  to  his  collateral  kindred  were  voluntary,  and 
not  within  the  consideration  of  the  marriage  settlement. 

71.  In  a  modern  case  the  Judges  of  the  Court  of  ciayton  v.  Eati 
King's  Bench,  certified  their  opinion  that  a  limitation  3  Mad!T'302. 
in  a  marriage  settlement  to  the  issue  of  the  settlor,  by  "• 

a  second  marriage,  was  not  voluntary  ;  and  in  a  sub-  Johnson  v,  Le- 
sequent  case,  the  same  Judges  certified  their  opinion  2"  ' '  • " 
that  a  limitation  in  a  marriage  settlement  to  the  bro- 
thers of  the  settlor,  was  voluntary. 

72.  There  is   one    case   in   which   a   conveyance,  settlement  by 
founded  on  a  moral  consideration  only,  has  been  held  cMdren."" 
good  against  a  subsequent  purchaser ;  namely,  that  of 

a  widow  making  a  settlement  on  her  children  by  her 
first  husband,  previous  to  her  marrying  a  second. 

73.  Thus  where  a  widow,  who  had  two  children,  NewsteaJ  v. 
by  articles  previous  to  her  second  marriage,  with  the  265.  ' 
consent  of  her  intended  husband,   settled  her  estate 

upon  her  two  children.  The  husband  and  wife  after- 
wards mortgaged  the  estate  to  a  person  who  had 
notice  of  the  settlement. 

Lord  Hardwicke  said,  the  question  was,  whether 
the  articles  were  for  a  valuable  consideration,  and 
binding ;  or  ought  to  be  considered  as  voluntary  and 
fraudulent,  with  respect  to  subsequent  creditors,  or 
purchasers.  And  if  he  was  to  lay  it  down  as  a  rule 
that  such  articles  were  not  binding,  it  would  become 
impossible  for  a  widow,  on  her  second  marriage,  to 
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make  any  certain  provision  for  the  issue  of  a  former ; 
and  the  second  husband  might  then  contrive  to  defeat 
the  provision  made  for  those  children.  He  therefore 
decreed,  that  the  articles  ought  not  to  be  considered 
as  voluntary  ;  for  there  were  reciprocal  considerations, 
both  on  the  part  of  the  husband  and  the  wife  ;  and  the 
mortsfasfee  had  notice  of  the  articles. 
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Section  1. 

By  the  common  law,  every  deed  took  place  accord- 
ing to  the  priority  of  its  date  or  delivery ;  in  conse- 
quence of  which,  purchasers  and  mortgagees  were 
frequently  defrauded,  by  means  of  prior  conveyances, 
with  which  they  were  unacquainted. 
Register  Acts.  2.  To  rcmcdy  this  inconvenience,  in  certain  parts  of 
the  kingdom,  several  acts  of  parliament  have  been 
made,  called  the  Register  Acts.  The  first  of  these  is  the 
statute  2  &  3  Ann.  c.  4.  by  which  it  is  enacted,  ''  That 
a  memorial  of  all  deeds  and  conveyances  which,  after 
the  29th  day  of  September  1704,  shall  be  made  and 
executed,  of  or  concerning,  and  whereby  any  honours, 
manors,  lands,  tenements,  or  hereditaments,  in  the 
west  riding  of  the  county  of  York,  may  be  any  way 
affected,  in  law  or  equity,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered.     And  that 
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every  such  deed  or  conveyance,  that  shall  at  any  time 
after  the  said  day  be  made  and  executed,  shall  be  ad- 
judged fraudulent  and  void  against  any  subsequent 
purchaser,  or  mortgagee,  for  valuable  consideration, 
unless  such  memorial  thereof  shall  be  registered,  as 
by  this  act  is  directed,  before  the  registering  of  the 
memorial  of  the  deed  or  conveyance  under  which  such 
subsequent  purchaser  or  mortgagee  shall  claim." 

3.  By  the  7th  section  it  is  enacted,  **  That  all  and 
every  memorial  so  to  be  entered  or  registered,  shall 
be  put  into  writing  in  vellum,  or  parchment,  and 
directed  to  the  register  of  the  said  office ;  and  in  case 
of  deeds  and  conveyances,  shall  be  under  the  hand 
and  seal  of  some  or  one  of  the  grantors,  or  some  or 
one  of  the  grantees,  his  or  their  guardians  or  trustees, 
attested  by  two  witnesses,  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of  the  deed  or  con- 
veyance mentioned  in  such  memorial." 

4.  By  the  8th  section,  it  is  further  enacted,  "  That 
every  memorial  of  any  deed  or  conveyance  shall  con- 
tain the  day  of  the  month  and  the  year  when  such 
deed  or  conveyance  bears  date,  and  the  names  and 
additions  of  all  the  parties  to  such  deed  or  convey- 
ance, and  of  all  the  witnesses  to  such  deed  or  convey- 
ance, and  the  places  of  their  abode,  and  shall  express 
or  mention  the  honours,  manors,  lands,  tenements,  and 
hereditaments  contained  in  such  deed  or  conveyance, 
and  the  names  of  all  the  parishes,  townships,  hamlets, 
precincts,  or  extra-parochial  places,  within  the  said 
west  riding,  wherein  any  such  honours,  &c.  are  lying 
or  being,  that  are  given,  granted,  conveyed,  or  any 
way  affected  or  charged,  by  any  such  deed  or  convey- 
ance, in  such  manner  as  the  same  are  expressed  or 
mentioned  in  such  deed  or  conveyance,  or  to  the  same 
effect.  And  that  every  such  deed  or  conveyance,  of 
which  such  memorial  is  so  to  be  registered  as  afore- 
said, shall  be  produced  to  the  said  register,  or  his 
deputy,  at  the  time  of  entering  such  memorial,  who 
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shall  endorse  a  certificate  on  every  such  deed  or  con- 
veyance, and  therein  mention  the  certain  day,  hour, 
and  time,  on  which  such  memorial  is  so  entered  and 
registered,  expressing  also  in  what  book,  page,  and 
number  the  same  is  entered  ;  and  that  the  said  register, 
or  his  deputy,  shall  sign  the  said  certificate,  when  so 
endorsed. 

5.  By  the  16th  section  it  is  provided,  that  this  act 
shall  not  extend  to  any  copyhold  estates,  or  to  any 
leases  at  a  rack  rent,  or  to  any  lease  not  exceeding 
twenty-one  years,  where  the  actual  possession  and 
occupation  goeth  along  with  the  lease. 

6.  By  the  stat.  6  Ann.  c.  35.  similar  regulations  are 
made  for  registering  all  deeds  and  conveyances  that 
may  affect  any  honours,  manors.  &c.  in  the  east  riding 
of  the  county  of  York,  or  the  town  and  county  of  the 
town  of  Kingston-upon-Hull,  with  the  same  exception 
of  copyholds  and  leases;  and  by  the  18th  section  of 
this  statute,  it  is  enacted,  that  every  enrolment  of  a 
deed  of  bargain  and  sale  in  the  said  register  office, 
shall  be  deemed  and  adjudged  to  be  the  entering  a 
memorial  thereof  pursuant  to  this  act,  and  shall  have 
the  same  force  and  effect  upon  the  estate  therein 
mentioned,  in  relation  to  all  subsequent  deeds,  as  if  a 
memorial  of  such  enrolled  deed  had  been  entered  in 
the  said  register  office. 

7.  By  the  stat.  7  Ann.  c.  20.  similar  regulations  are 
made  for  registering  all  deeds  and  conveyances  that 
may  affect  any  honours,  manors,  &c.  in  the  county  of 
Middlesex;  with  a  proviso,  (§  17.)  that  the  act  shall 
not  extend  to  [copyholds,  or  leases  at  rack  rent,  or 
leases  not  exceeding  twenty-one  years,  where  the  pos- 
session goes  with  the  lease ;  or  to  any  chambers  in 
Serjeants'  Inn,  the  Inns  of  Court,  or  Inns  of  Chancery; 
or  to  any  messuages,  lands,  or  tenements  in  the  city 
of  London. 

8.  By  the  stat.  8  Geo.  II.  c.  6.  similar  regulations 
are  made  for  registering  all  deeds  and  conveyances. 
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that  may  affect  any  honours,  manors,  &c.  in  the  north 
riding  of  the  county  of  York ;  with  the  same  excep- 
tion, as  to  copyholds  and  leases,  as  in  the  former  sta- 
tutes. * 

9.  By  the  22d  section  of  this  last  statute,  reciting 
that  deeds  had  often  been  destroyed  by  fire  and  other 
accidents,  it  is  enacted,  that  any  person  having  or 
claiming  title  to  any  honours,  kc.  in  the  said  north 
riding,  may  register  at  full  length  in  the  said  register 
office,  all  deeds,  writings,  and  conveyances  under 
which  such  title  shall  be  claimed,  and  that  all  copies 
of  such  entries  and  enrolments  of  such  deeds,  kc. 
signed  by  the  register  or  his  deputy,  shall  be  good 
evidence  of  such  deeds,  &c.  destroyed  by  fire  or  other 
accident ;  and  by  the  24th  section  it  is  enacted,  that 
every  such  enrolment  shall  be  deemed  to  be  the  entry 
of  a  memorial  thereof  pursuant  to  this  act,  and  shall 
have  the  same  force  and  effect  in  relation  to  all  subse- 
quent deeds. 

10.  The  effect  of  these  acts  is  merely  to  render  a 
prior  unregistered  deed  fraudulent  and  void,  as  to  all 
subsequent  deeds,  whereof  memorials  have  been  duly 
registered  ;  so  that  a  purchaser  or  mortgagee  can  only 
be  affected  by  a  deed  duly  registered,  of  which  he  may 
have  notice  by  examining  the  register ;  and  not  by  any 
other  deed  whatever. 

11.  The  words  of  these  acts  being,  all  deeds  and  Anappoimment 

.  .  must  be  re- 

conveyances,  extend  to  every  species  oi  deed  or  in-  gistered. 
strument,  by  which  lands  may  be  conveyed  or  af- 
fected :  and  therefore  an  appointment,  under  a  power, 
is  considered  as  a  conveyance  within  the  register  acts : 
and  if  not  registered,  will  be  postponed  to  a  subsequent 
mortgage,  duly  registered. 

12.  The  plaintift'  came  into  court  under  a  mortefasfe  Scraftonv. 

^  Quincy,  2  Ves. 

deed,  dated  in  September  1749,  to  be  paid  500/.  ad-  4i3. 
vanced  by  him  to  Thomas  ilobertson,  and  interest;  or 

*  Wills  of  land  may  be  registered  under  these  acts.    Vide  Tit.  38.  c.  1. 
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to  have  the  estate  sold,  and  to  be  paid  thereout.  The 
objection  thereto  was,  that  Robertson  had  no  power  to 
convey  to  the  plaintiff,  because  he  had  before  properly 
appointed  the  premises  for  the  benefit  of  others :  for 
that,  by  deed  and  fine  in  1742,  this  estate  was  settled 
to  the  use  of  him  and  his  wife,  and  afterwards  to  such 
uses  as  he  and  she,  or  the  survivor,  should  by  deed  or 
will  appoint.  This  power  was,  by  a  deed  in  1744, 
executed  by  the  husband  and  wife;  and  appointments 
were  made  therein  for  the  benefit  of  the  defendants, 
who  therefore  claimed  prior  to  the  plaintiff's  mortgage 
in  1746.  It  was  answered  that  the  appointment  of 
the  uses  of  that  deed  and  fine,  could  not  be  set  up 
against  the  plaintiff,  because  the  premises  lay  in 
Middlesex,  where  there  was  a  register  act ;  in  conse- 
quence of  which,  this  deed  of  1744  would  be  void 
against  the  plaintiff,  as  not  being  registered  till  1748; 
whereas  his  incumbrance  was  registered  in  1746,  im- 
mediately after  its  date.  For  the  defendants  it  was 
argued  that  the  deed  of  1744  was  not  of  such  a  nature 
as  was  required  by  the  statute  to  be  registered ;  the 
defendant  therefore  had  a  prior  title. 

Sir  J.  Strange,  M.  R. — "  Consider  the  intent  and 
meaning  of  the  act;  this  case  is  clearly  within  the 
mischief  recited;  for  here  is  a  person,  in  1746,  lending 
out  his  money  on  land  security ;  and  what  is  to  defeat 
him  is  a  deed  in  1744  prior  to  him.  He  is  clearly  the 
very  person  intended,  being  by  a  secret  or  pocket  deed 
to  be  defeated  of  the  incumbrance  he  has  advanced  his 
money  for,  and  taken  care  to  register.  He  used  all 
due  diligence  required  by  the  statute,  and  is  therefore 
prima  facie  entitled  to  the  relief  prayed.  Next  con- 
sider whether  the  deed  or  instrument  is  of  such  a 
nature  as  to  be  within  the  provision  of  this  act.  The 
words  are  general,  all  deeds  and  conveyances  :  this  is 
undoubtedly  a  deed,  was  executed  as  such,  and  con- 
veys so  as  to  affect  lands,  tenements,  and  heredita- 
^  ments ;  because  those  claiming  under  the  power,  claim 
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under  a  deed,  which,  as  far  as  it  can  operate,  affects 
lands,  &c.  But  it  is  said,  this  deed  is  not  to  be  con- 
sidered as  a  separate  conveyance,  but  only  as  the 
execution  of  a  power,  and  that  all  of  it  arises  under 
the  deed  of  1742.  If  that  construction  were  to  prevail, 
there  would  be  an  end  of  the  registry,  and  of  the  act 
of  parliament ;  for  by  this  means  a  secret  deed  might 
be  set  up  to  defeat  them.  This  then  being  a  convey- 
ance actually  affecting  the  lands,  though  in  virtue  of  a 
preceding  power  in  another  deed,  is  within  the  intent 
of  the  statute;  and,  to  the  most  common  under- 
standing, such  a  conveyance  as  ought  to  have  been 
registered  :  otherwise  an  innocent  person,  induced  to 
lend  his  money  on  land  security,  would  be  defeated. 
The  plaintiff  is  therefore  to  be  considered  as  a  prior 
incumbrancer." 

13.  The  register  acts  have  however  been  so  far  con-  Registering  an 
strued  strictly,  that  every  deed  under  which  the  party  noA  ?e^gUte'r  of 
claims  must  be  registered,  otherwise  a  purchaser  can-  ^  ^  ^^"^' 
not  have  notice  of  it.     Upon  this  principle  it  has  been 
determined,  that  the  registering  an  assignment  of  a 

lease  was  not  a  register  of  the  lease  itself. 

14.  The  defendant  claimed  under  a  lease  made  in  Honeycomb 
1730  by  Lord  Grandison,  which  was  soon  after  mort-  2  stra.  io64. 
gaged,  and  in  1731  sold  to  the  defendant.  The  original 

lease  was  not  registered,  but  the  first  mortgage  of  it, 
and  the  defendant's  purchase,  were ;  and  it  not  being 
a  lease  at  rack  rent,  the  question  was,  whether  this 
was  a  registry  within  the  meaning  of  the  statute.  And 
the  chief  Justice  held  it  not  to  be  sufficient ;  for  the 
act  says,  the  deed  under  which  the  party  claims,  with 
the  witnesses"  names,  shall  be  registered  :  and  of  this 
a  subsequent  purchaser  can  have  no  notice  by  the  bare 
registry  of  the  assignment :  and  it  is  also  required  that 
the  original  be  produced  to  the  officer. 

15.  It  appears  to  have  been  the  intention  of  those  Registering  is 

1  •  11  .  .  not  notice. 

who  framed  the  register  acts,  that  the  registermg  a 
memorial  of  a  deed,  pursuant  to  these  acts,  should 
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operate  as  a  notice  of  such  deed  to  all  persons  what- 
ever. And  that  in  all  cases  of  registry,  which  is  a 
public  depository  for  memorials  of  deeds,  and  to  which 
any  person  may  resort,  a  purchaser  ought  to  search, 
or  be  bound  by  notice  of  the  registry,  as  he  would  of 
a  decree  in  equity,  or  of  a  judgment  at  law. 

16.  The  courts  of  equity  have  however  adopted  a 
very  different  construction  of  the  register  acts ;  and 
have  determined  that  the  registering  a  memorial  of  a 
second  mortgage,  is  not  constructive  notice  to  the  se- 
cond mortgagee,  who  may  therefore  advance  more 
money  on  the  first  mortgage. 

17.  A.  lent  money  on  lands,  the  mortgage  being 
duly  registered:  afterwards  B.  lent  money  on  mort- 
gage on  the  same  security,  and  his  mortgage  was  also 
duly  registered;  and  then  A.  advanced  a  further  sum 
of  money  on  the  same  lands,  without  notice  of  the  se- 
cond mortgage.  It  was  held  by  Lord  King,  that  the 
registering  of  the  second  mortgage  was  not  construc- 
tive notice  to  the  first  mortgage,  before  his  advance- 
ment of  the  latter  sum  ;  for  though  the  statute  avoided 
deeds  not  registered,  as  against  purchasers,  yet  it  gave 
no  greater  efficacy  to  deeds  that  were  registered,  than 
they  had  before. 

18.  One  Wrightson  advanced  800/.  on  a  mortgage 
in  Yorkshire,  and  registered  his  mortgage ;  afterwards 
one  Hudson  lent  a  sum  of  money  on  the  security  of 
the  same  lands,  and  took  a  judgment  for  it,  which  was 
registered  ;  and  then  Wrightson  advanced  270/.  more, 
without  any  express  notice  of  Hudson's  judgment. 
Though  it  was  argued,  on  a  bill  brought  by  Wrightson 
to  foreclose,  that  Hudson  ought  to  redeem,  upon 
paying  the  first  mortgage ;  for  that  where  such  re- 
gisters prevail,  every  incumbrance  should  be  satisfied, 
according  to  the  priority  of  its  registry ;  and  that  the 
registering  of  Hudson's  judgment  was  a  constructive 
notice  to  Wrightson,  sufficient  to  deprive  him  of  the 
common  benefit  of  a  court  of  equity,  whereby  a  first 
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mortgagee  without  notice  is  to  hold,  till  subsequent 
incumbrances  are  discharged. 

It  was  however  resolved,  that  these  statutes  only 
avoid  prior  charges  not  registered ;  but  do  not  give 
subsequent  conveyances  any  further  force  against  prior 
ones  registered,  than  they  had  before:  that  to  have 
affected  Wrightson,  Hudson  ought  to  have  given  him 
notice  when  he  advanced  his  money :  and  that  though 
Wrightson  might  have  searched  the  register,  he  was 
not  bound  to  do  it.  And  therefore  it  was  decreed  that 
Hudson  and  the  mortgagor  should  be  foreclosed,  unless 
they  paid  off  both  the  plaintiff's  securities. 

19.  One  Wilson  being  indebted  to  Morecock,  and  Morecockv.' 
having  taken  a  new  lease  of  some  lands,  it  was  agreed  Amb.  678. 
by  deed,  that  the  lease  should  stand  as  a  security  for 
800/.  and  interest,  and  the  deed  was  registered.  Wil- 
son afterwards  mortgaged  the  premises  comprised  in 
the  lease  to  Dickins  for  800/.  and  delivered  him  the 
lease.  Dickins  had  no  notice  of  Morecock's  security 
at  the  time  he  took  the  mortgage.  Wilson  became  a 
bankrupt,  and  Morecock  filed  his  bill  to  be  paid  the 
money  agreed  to  be  secured  on  the  premises,  prior  to 
Dickins's  mortgage.  Dickins  filed  his  bill  to  be  paid 
his  mortgage  money  or  to  foreclose.  The  question  was, 
whether  Dickins,  though  he  had  not  actual  notice  of 
Morecock's  security  at  the  time  he  took  the  mortgage, 
should  be  affected  by  a  constructive  notice,  arising 
from  the  circumstance  of  the  deed  being  registered  at 
the  time.  It  was  admitted  by  the  counsel  for  More- 
cock, that  Dickins  having  got  the  legal  interest,  would 
be  entitled  to  priority,  unless  he  could  be  affected  by 
notice.  That  there  was  no  evidence  of  actual  notice, 
but  it  was  insisted  that  the  registration  was  notice  of 
itself.  That  to  give  the  register  acts  their  proper 
and  intended  effect,  the  act  of  registration  ought  to 
operate  as  notice.  And  it  was  compared  to  the  case 
of  judgments ;  that  which  was  first  docketed  had 
priority. 
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On  tlie  other  side  it  was  argued  for  the  defendant 
Dickins,  that  the  register  acts  were  made  for  one 
single  purpose ;  to  give  preference  to  a  purchase  deed 
registered,  before  a  prior  deed  not  registered.  But 
the  act  gave  no  greater  efficacy  to  deeds  which  were 
registered,  than  they  had  before  ;  and  the  case  of  Bed- 
Ante  §  17.  ford  V.  Backhouse  was  cited  for  that  purpose.  That 
in  the  present  case,  Dickins  having  got  the  legal  in- 
terest, was  entitled  to  be  paid  before  a  prior  equitable 
incumbrancer,  unless  he  was  aifected  by  notice  that 
here  was  no  actual  notice  ;  and  the  registration  was 
not  constructive  notice,  according  to  the  above  deter- 
mination. 

Lord  Camden. — "  The  question  is,  whether  regis- 
tration is  presumptive  notice  to  all  mankind.  If  this 
was  a  new  point,  it  might  admit  of  difficulty ;  b^it  the 
Ante,  §  17.  determination  in  Bedford  v.  Backhouse  seems  to  have 
settled  it,  and  it  would  be  mischievous  to  disturb  it. 
The  register  acts  provide  for  one  single  case  only,  that 
is,  to  make  unregistered  deeds  void  against  registered 
deeds ;  but  there  is  no  provision  in  these  acts,  in  a 
case  where  all  the  deeds  are  registered.  And  yet  it 
becomes  a  serious  question  whether  a  court  of  equity 
should  not  say,  that  in  all  cases  of  registry,  which  is 
a  public  depository  for  deeds,  and  to  which  any  per- 
son may  resort,  a  subsequent  purchaser  ought  not  to 
search,  or  be  bound  by  notice  of  the  registry,  as  he 
would  of  a  decree  in  equity,  or  a  judgment  at  law.  It 
is  a  point  in  which  a  great  deal  of  property  is  con- 
cerned, and  is  a  matter  of  consequence.  Much  pro- 
perty has  been  settled,  and  conveyancers  have  pro- 
ceeded upon  the  ground  of  that  determination. 
Tit.  12.  c.  3.  ''  In  the  case  of  Vandebendy  in  the  House  of  Lords, 
the  doctrine  about  dower  prevailed,  because  it  had 
been  practised  in  a  course  of  conveyance.  A  thou- 
sand neglects  to  search  have  been  occasioned  by  the 
determination  in  Bedford  v.  Backhouse,  and  therefore 
I  cannot  take  upon  me  to  alter  it.     If  it  was  a  new 
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case,  I  should  have  my  doubts  ;  but  the  point  is  closed  wiiiiamsv. 
by  that  determination,  which  has  been  acquiesced  in  c.X '  ^"'  ^''' 
ever  since." 

20.  The  courts  of  equity  have,  in  another  instance,  Notice  ukes 
considerably  weakened  the  operation  of  the  register  ofUjl'ilrtng'' 
acts,  by  laying  it  down  as  a  rule,  that  where  a  subse- 

quent  purchaser,  whose  deed  is  registered,  has  notice 
of  a  prior  incumbrance  at  the  time  of  his  purchase, 
although  the  deed  by  which  such  prior  incumbrance 
was  created  be  not  registered,  such  incumbrance  shall 
notwithstanding  take  place  of  the  deed  so  registered. 
For  the  object  of  the  register  acts  being  to  give  notice  cowp.  r.  712. 
to  subsequent  purchasers,  if  a  subsequent  purchaser 
has  notice,  at  the  time  of  his  purchase,  of  a  prior  con- 
veyance, then  it  is  not  a  secret  conveyance  by  which 
he  can  be  prejudiced;  but  he  is  in  the  same  situation 
as  if  these  acts  had  never  been  made  ;  for  his  notice 
of  the  prior  conveyance  is  as  strong  as  if  it  had  been 
registered ;  and  it  is  his  own  folly  if  he  proceeds  in  his 
purchase. 

21.  The  first  case  on  this  subject  arose  in  Ireland,  Forbes  v. 
where  there  is  a  general  register  act,  nearly  similar  4Bro'°pari. 
to  those  in  England.     Lord  Granard  being  tenant  for  ^^*  ^^^' 
life,  remainder  to  his  first  and  other  sons,  with  a  power 

of  leasing,  granted  a  lease  for  three  lives,  at  a  rent  of 
30/.  per  annum,  which  was  not  registered.  Lord  G. 
being  greatly  in  debt,  came  to  an  agreement  with 
Lord  Forbes,  his  eldest  son,  by  the  agency  of  Mr. 
Stewart,  to  sell  him  his  life  estate,  upon  Lord  Forbes's 
paying  his  father's  debts,  and  securing  him  an  annuity, 
and  a  jointure  to  his  wife.  The  estate  was  accordingly 
conveyed  to  two  persons,  in  trust  for  Lord  Forbes; 
and  it  was  proved  that  during  the  treaty  for  the  pur- 
chase, Mr.  Stewart,  Lord  Forbes's  agent,  had  notice 
of  the  lease.  The  conveyance  to  the  trustees  being 
registered,  they  brought  an  ejectment  against  the  les- 
see, and  obtained  judgment.  The  lessee  applied  to 
the  Court  of  Chancery,  and,  upon  proving  that  Stew- 
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art  had  notice  of  the  lease  at  the  time  of  the  purchase, 
the  Lord  Chancellor  decreed  that  a  perpetual  injunc- 
tion should  be  awarded  against  Lord  Forbes  and  his 
trustees. 

From  this  decree  there  was  an  appeal  to  the  House 
of  Lords  of  England  ;  and  it  was  insisted,  on  behalf 
of  the  appellants,  that  it  was  against  the  plain  words 
and  intent  of  the  register  act,  which  made  prior  con- 
veyances, not  registered,  fraudulent  and  void  against 
subsequent  conveyances,  which  were  registered,  as 
well  in  equity  as  at  law ;  and  especially  in  this  case, 
where  the  appellant,  Lord  Forbes,  was  a  purchaser 
for  a  valuable  consideration. 

On  the  other  side  it  was  argued,  that  if  the  registry 
of  Lord  Forbes's  deed,  after  his  having  had  full  no- 
tice of  the  respondent's  lease,  should  be  a  means  of 
avoiding  it,  for  no  other  reason  than  because  it  was 
not  registered,  the  act  of  Parliament,  instead  of  sup- 
pressing fraud,  would  be  made  use  of  to  establish 
fraud. 

The  decree  was  reversed   in   part,  the  injunction 
being  restrained  to  the  life  of  Lord  Granard ;   but  as 
to  the  principal  point  the  decree  was  affirmed. 
Blades  V.  22.  lu  a  case  between  two  purchasers  of  lands  in 

1  Ab.  Eq.  358.  Yorkshire,  where  the  second  purchaser,  having  notice 
of  the  first  purchase,  but  that  it  was  not  registered, 
went  on  and  purchased  the  same  estate,  and  got  his 
purchase  registered,  it  was  decreed  that  having  notice 
of  the  first  purchase,  though  it  was  not  registered, 
bound  him,  and  that  his  getting  his  own  purchase  first 
registered  was  a  fraud  ;  the  design  of  those  acts  being, 
only  to  give  parties  notice,  who  might  otherwise, 
without  such  registry,  be  in  danger  of  being  imposed 
on  by  a  prior  purchase  or  mortgage,  which  they  were 
in  no  danger  of  when  they  had  notice  in  any  manner, 
though  not  by  the  registry. 
Chivaiv.  2'i.  A  person  purchased  a  term   for  years  in  the 

1  stra.  664.      county  of  Middlescx,  knowing  that  it  was  chargeable 

2  Ab,  Eq.  63. 
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with  the  payment  of  an  annuity  of  40/. ;  and  having 
registered  his  own  conveyance,  he  refused  to  pay  the 
annuity,  because  it  was  not  registered.  The  Court 
of  Exchequer  was  of  opinion  that  the  purchaser  was 
liable  to  the  annuity,  although  it  was  not  registered ; 
for  the  statute  only  intended  to  give  such  notice  of 
former  incumbrances  to  purchasers,  that  they  might 
not  thereby  be  defrauded.  But  if  a  man  knows,  of 
his  own  knowledge,  that  there  is  a  prior  incumbrance, 
and,  notwithstanding  that  knowledge,  becomes  a  pur- 
chaser, the  statute  never  was  intended  to  relieve  such 
a  person,  though  the  first  incumbrance  was  not  regis- 
tered :  for  where  a  man  purchases  with  notice  of  a 
prior  incumbrance,  he  purchases  with  an  ill  con- 
science, and  therefore  his  purchase  will  never  be  esta- 
blished in  a  court  of  equity. 

24.  The  defendant,  Edward  Le  Neve  (father  of  the  LeNevev. 

.-;.--  Le  Neve,  MSS. 

plaintiffs),  in  1718,  bemg  possessed  oi  leasehold  es-  3Atk.646. 
tates  in  Kent  and  Middlesex,  upon  his  marriage  with  Amb!436*. 
his  first  wife,  mother  to  the  plaintiffs,  in  consideration  f  Bara.^&  Aid. 
thereof,  and  of  the  estate  she  was  possessed  of,  by  ar-  ^^'^ 
tides,  covenanted  to  settle  his  leasehold  estates  upon 
trustees  and  their  heirs,  in  trust  for  himself  during  his 
life ;  then  as  to  so  much  of  the  premises  as  would 
amount  to  the  yearly  value  of  250/.  to  Henrietta  his 
intended  wife  for  life,  and  as  to  the  surplus,  for  the 
maintenance  of  the  issue  :  and  after  her  decease,  in 
trust,  as  to  the  whole,  for  the  issue  of  the  body  of 
Edward  Le  Neve  by  Henrietta  his  wife,  in  such  man- 
ner as  he  should  by  deed  or  will  appoint;  and  in  de- 
fault of  issue,  in  trust  for  himself  and  his  heirs.  In 
June  1719  a  settlement  was  made  in  pursuance  of 
these  articles  ;  but  neither  articles  nor  settlement  were 
registered,  pursuant  to  the  7th  Ann.  c.  20.  for  regis- 
tering deeds  in  Middlesex.  The  defendant  Edward 
had  issue,  by  his  first  wife,  the  two  plaintiffs ;  and 
after  his  wife's  death,  16th  November  1719,  he,  in 
consideration  of  an  intended  marriage  with  the  defen- 
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dant  Mary,  settled  the  same  estate  on  Norton  and 
Dandridgc,  two  trustees,  in  trust  for  himself  for  life ; 
then,  as  to  so  much  as  would  amount  to  150/.  per 
annum,  to  Mary  his  intended  wife  for  life,  and  then  to 
the  issue  of  the  marriage.  A  settlement  was  made 
January  20,  1743,  pursuant  to  these  articles,  and  both 
articles  and  settlement  were  registered  pursuant  to 
7  Ann.  c.  20.  But,  previous  to  the  articles,  Norton, 
one  of  the  trustees,  who  was  an  attorney,  and  trusted 
by  both  parties  in  preparing  the  settlement,  had  a 
copy  of  the  articles  made  upon  the  first  marriage,  to 
take  counsel's  opinion  upon. 

The  plaintiffs  brought  their  bill  against  Edward  Le 
Neve,  and  Mary  his  second  wife,  and  the  trustees  in 
the  second  articles  and  settlement,  and  against  some 
mortgagees  of  Edward  Le  Neve,  to  set  aside  the  se- 
cond articles  and  settlement,  upon  account  of  notice 
of  the  first  to  the  trustee  ;  and  to  have  the  estate  dis- 
incumbered  from  the  mortgages  made  by  Edward  Le 
Neve. 

The  Court,  after  having  taken  time  to  consider  the 
case,  gave  judgment. 

Lord  Chancellor. — "  The  general  question  in  this 
case  is,  whether  there  appears  a  sufficient  equity  for 
the  plaintiflfs  to  set  aside  the  second  settlement,  and 
to  get  the  better  of  the  legal  estate,  which  by  the  re- 
gistry is  vested  in  the  trustees  of  that  settlement,  for 
want  of  registering  the  first  articles  and  settlement. 
This  wholly  depends  upon  the  point  of  notice,  and  is 
properly  to  be  divided  into  three  questions,  i.  Whe- 
ther it  appears  that  Norton  was  attorney  or  agent  for 
Mary  Le  Neve  the  second  wife.  ii.  Whether  notice 
to  Norton  be  sufficiently  proved  according  to  the 
rules  of  this  Court.  And  in.  Whether,  if  both  these 
appear,  there  be  sufficient  to  postpone  the  second  ar- 
ticles and  settlement,  and  to  give  priority  to  the  first, 
notwithstanding  the  registry  act. 

*'  As  to  the  first  question,  it  depends  on  the  admission 
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ill  Mrs.  Le  Neve's  answer,  wherein  she  denies  notice 
of  the  former  settlement ;  but  this  amounts  to  no  more 
than  a  denial  of  personal  notice.  And  she  says  that 
Norton  was  attorney  or  agent  for  her  husband,  but 
that  she  consented  he  should  prepare  the  marriage 
articles,  she  having  confidence  in  him,  upon  her  hus- 
band's recommendation.  Now,  if  she  confided  in  Nor- 
ton, it  is  not  material  upon  whose  recommendation  it 
was ;  nor  is  it  material  whether  he  was  or  was  not 
employed  by  her  husband." 

Lord  Hardwicke  then  cited  the  cases  of  Brotherton  2  Vem.  574. 
V.  Hatt,  and  Jennings  v.  Moore,  and  said  "  those  cases 
proved  it  not  to  be  material  by  whom  Norton  was 
originally  employed,  if  he  was  trusted  by  Mrs.  Le 
Neve. 

"  As  to  the  second  question,  it  was  objected  for  Mrs. 
Le  Neve,  that  notice  being  denied  by  her  answer,  and 
proved  only  by  one  witness,  it  was  not  therefore 
proved  sufiiciently  within  the  rules  of  the  Court.  But 
I  take  the  rule  of  Court,  that  where  a  fact  is  denied 
by  an  answer,  it  must  be  proved  by  more  than  one 
witness,  to  hold  only  where  the  answer  contains  an 
absolute  denial  of  the  same  fact,  which  is  proved  by 
the  witness.  But  where  there  is  any  difference  be- 
tween the  facts,  the  rule  does  not  prevail.  In  this 
case  the  denial  is  only  general ;  whereas  the  bill 
charges  notice  to  Norton  and  Dandridge,  the  trustees. 
This  general  denial  amounts  only  to  a  denial  of  per- 
sonal notice  to  herself,  and  is  a  kind  of  negative  preg- 
nant, which  may  be  consistent  with  notice  to  her 
agent.  Norton,  the  trustee,  being  examined  for  the 
plaintiffs,  proves  that  a  copy  of  the  first  articles  was 
delivered  to  him,  to  take  counsel's  opinion  upon, 
which  was  probably  on  occasion  of  the  second  settle- 
ment ;  and  I  take  this  to  be  a  sufficient  proof  of  no- 
tice within  the  rule  of  this  Court. 

*'  The  third  and  principal  question  is,  whether  the 
second  articles  and  settlement  shall  be  postponed  to 
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the  first,  notwithstanding  the  legal  estate  vested  by 
the  registry  of  the  act,  by  reason  of  the  notice  ;  which 
I  shall  consider,  whether  sufficient  or  not  for  that 
purpose;  i.  If  it  had  been  personal,  ii.  As  the  case 
is,  where  notice  was  given  to  the  agent.  The  question 
is  of  great  extent,  and  depends  on  the  construction  of 
the  statute  7  Ann.  20.  By  the  recital  in  the  preamble 
of  that  act,  it  appears,  the  intent  was  to  secure  pur- 
chasers against  ^r/or  and  secret  conveija)ices,  and  fraudu- 
lent incumbrances ;  so  that  the  mischief  intended  to  be 
obviated  by  the  act  arose  only  in  respect  of  the  secrecy 
of  former  incumbrances.  But  if  a  person  has  notice 
of  a  prior  incumbrance,  it  cannot  be  secret  as  to  him. 
It  was  said  that  this  act  intended  to  establish  a  par- 
ticular kind  of  notice,  viz.  by  registering  the  con- 
veyance. But  this  is  only  with  regard  to  the  legal 
estate ;  and  the  act  does  not  take  away  the  equity  of 
the  prior  incumbrancer,  but  leaves  the  question  still 
as  open  to  him  ;  and  the  subsequent  purchaser,  if  he 
had  notice,  can  be  in  no  danger  from  a  secret  convey- 
ance. The  present  case  has  been  properly  compared 
to  that  of  the  enrolment  of  bargains  and  sales  within 
27  Hen.  VIII.,  which  act,  though  not  in  the  same 
words,  is  to  the  same  etfect  as  that  under  considera- 
tion. Now,  upon  that  act,  if  there  be  a  prior  bar- 
gainee whose  deed  is  not  enrolled,  and  a  second  whose 
deed  is  properly  enrolled,  if  this  last  had  notice  of  the 
prior  deed,  the  prior  shall  prevail  in  equity  :  and  if  he 
has  any  other  conveyance,  as  a  feoffment  or  a  lease 
and  release,  the  first  vendee  shall  likewise  prevail  at 
laM\  I  consider  this  registry  act  upon  the  same  foot- 
ing as  the  27  Hen.  VII I.,  and  that  it  shall  control 
only  the  legal  estate.  The  case  put  at  the  bar,  that 
if  a  man  employs  an  attorney  to  register  his  deed, 
which  he  neglects  to  do,  and  afterwards  gets  an- 
other conveyance  of  the  same  estate,  which  he  re- 
gisters, the  first  deed  shall  prevail,  is  material.  So, 
if  another  person,  not  an  attorney,   purchases  with 
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notice  of  a  prior  incumbrance.  These  cases,  though 
clear,  and  stronger  than  the  present,  show  that  there 
may  be  relief  in  equity,  notwithstanding  the  regis- 
try act. 

"  The  case  of  Lord  Forbes  v.  Deniston  in  the  House  Ame,  ^  21. 
of  Lords,  27th  Feb.  1722,  which  came  from  Ireland, 
where  there  is  an  act  for  a  general  register,  is  appli- 
cable to  this  question.  There  the  late  EarlofGra- 
nard  had  made  a  lease,  which  was  not  registered 
pursuant  to  the  Irish  act.  He  and  his  son  Lord  Forbes 
afterwards  made  a  subsequent  conveyance  to  the  use 
of  Lord  Forbes,  &c.,  which  last  was  duly  registered, 
and  carried  the  legal  estate  ;  but  an  agent  of  Lord 
Forbes  had  notice  of  the  lease  before  this  conveyance. 
This  cause  was  twice  heard  in  Ireland,  on  the  last  of 
which  hearings,  before  Lord  Middleton,  17th  Feb. 
1721,  he  decreed  a  perpetual  injunction  against  Lord 
Forbes,  to  restrain  his  proceeding  against  the  lessees 
under  the  lease,  which  was  not  registered.  On  hear- 
ing the  cause  in  the  House  of  Lords,  February  1722, 
the  decree  was  reversed,  because  Lord  Forbes  dis- 
puted his  father  the  Earl  of  Granard's  power  of  leasing 
for  any  longer  term  than  during  his  life.  The  Lords 
therefore  adjudged  that  all  proceedings  against  the 
lessees  (except  for  breach  of  covenants)  should  be  stayed 
during  the  Earl  of  Granard's  life,  and  then  Lord  Forbes 
to  be  at  liberty  to  try  his  right.  So  that  they  gave 
the  lessees  full  relief  as  to  the  registry  act ;  though 
the  other  question  as  to  Lord  Granard's  power  of  leas- 
ing was  still  left  open.  In  Blades  v.  Blades,  before  Ante,  ^  22. 
Lord  King,  2d  May  1727,  a  mortgage  from  an  heir  at 
law,  who  had  notice  of  a  will  whereby  the  estate  was 
devised  to  another,  was  decreed  fraudulent  and  void 
against  the  devisee,  though  the  will  was  not  registered ; 
which  I  the  rather  cite,  because  Lord  King  generally 
adhered  to  the  law  as  much  as  any  person  that  has 
sat  in  this  court.  There  was  a  case  of  Chival  v. 
Nichols  and  Hall  in  Scacc.  ;    in  Lord  Chief  Baron  Ante,  §2.'.. 
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Gilbert's  time,  where  relief  was  given  against  the  re- 
gistry  act  upon  equitable  circumstances ;  which  I 
mention  only  as  a  general  authority,  that  equity  may 
prevail  against  this  act,  without  taking  notice  of  the 
particular  state  of  that  case,  where  actual  fraud  was 
charged.  But  that  of  Blades  v.  Blades  went  merely 
on  the  point  of  notice  ;  and  in  that  of  Lord  Forbes 
there  was  notice  only  to  the  agent.  All  these  autho- 
rities prove  that  the  taking  a  legal  conveyance,  after 
notice  of  a  former,  is  in  itself  a  species  of  fraud,  and 
takes  away  the  bona  fides  of  the  subsequent  incum- 
brancer, and  puts  him  in  mala  fide  :  for  though  he  knew 
the  first  conveyance  was  not  legal,  yet  he  knew  that 
the  grantor's  conscience  was  bound  by  it ;  and  this  is 
within  the  definition  of  dolus  mains  by  the  civil  law  ; 
Dig.  lib.  4.  tit.  3.  de  dolo  malo,  1.  s.  s.  2.,  where  Labeo 
defines  it,  omnem  caUiditatem,  fallaciam,  machinationem, 
ad  circumvemendum,  fallendum,  decipiendum,  alterum,  ad- 
hibitam.  This  is  the  true  ground  of  the  determina- 
tions in  all  cases  of  notice. 

If  this  be  so  as  to  notice  in  general,  we  are  next  to 
consider  whether  notice  to  the  attorney  or  agent  be 
sufficient.  Now,  if  the  ground  of  the  determination  be 
mala  fides,  it  is  all  one  whether  it  be  in  the  party  or  in 
the  agent.  It  is  proved  by  Norton  that  the  first 
articles  were  put  into  his  hands,  to  advise  with  counsel ; 
and  it  is  objected  that  this  may  have  been  a  fraud  in 
Norton,  in  collusion  with  the  husband,  upon  the  de- 
fendant Mrs.  Le  Neve.  This  may  be  the  case  ;  but 
who  ought  to  suffer  but  the  party  who  trusted  Norton, 
the  agent  ?  and  not  those  who  did  not  trust  him.  In 
the  case  of  Brotherton  v.  Hatt,  it  is  probable  the  sub- 
Ante,  sequent  mortgagee  was  imposed  upon ;  and  so  pro- 
bably was  the  purchaser  in  Moore  v.  Jennings.  And 
if  I  should  determine  this  not  to  be  a  good  notice,  it 
would  overturn  all  the  cases  of  notice  to  the  agent, 
who  probably,  in  all  those  instances,  imposed  upon 
his  principal.     Here  Norton  was  a  trustee,  and  privy 
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to  the  whole  transaction;  and  I  am  therefore  of  opinion, 
that,  both  as  agent  and  trustee,  notice  to  him  was 
good  notice  to  the  party  ;  and  that  this  is  sufficient  to 
take  the  case  out  of  the  registry  act." 

25.  But  unless  notice  of  a  prior  unregistered  deed  The  mice 
or  incumbrance  be  fully  proved,    and  there  appear  JTroved.^  ^""^ 
to  have  been  some  fraud  in  the  transaction,  the  Court 
of  Chancery  will  not  give  any  relief. 

2G.  A  bill  was  brought  by  a  judgment  creditor,  to  Hinev  Dcdd, 
be  let  in  upon  the  estate  of  one  Proof  and  his  wife, 
in  Middlesex,  preferably  to  the  defendant,  who  was 
mortgagee  of  the  same  estate,  upon  a  suggestion  that 
the  defendant  had  notice  of  the  judgment  before  the 
mortgage  was  executed  ;  and  likewise  to  inquire  into 
the  consideration  of  the  mortgage.  The  judgment 
was  entered  on  the  12th  March  1733,  but  not  regis- 
tered till  the  12th  of  June  1735.  The  mortgage  was 
made  the  24th  of  May  1735,  and  registered  the  2d 
June  1735. 

Lord  Hardwicke. — "  This  case  depends  upon  the 
notice  the  defendant  had  of  the  judgment  before  his 
mortgage  was  registered.  The  Register  Act  27  Ann. 
c.  20.  is  notice  to  the  parties,  and  a  notice  to  every 
body ;  and  the  meaning  of  this  act  was  to  prevent 
parol  proofs  of  notice  or  not  notice.  But,  notwith- 
standing, there  are  cases  where  this  court  has  broken 
in  upon  this,  though  one  incumbrance  was  registered 
before  another  ;  but  it  was  in  cases  of  fraud.  The  Forbesv. 
first  was  an  Irish  case  in  the  House  of  Lords  ;  the  next  iiir.des°v.'' 
was  a  Yorkshire  case  before  Lord  King.  There  may  ^'"^"'  '""^" 
possibly  have  been  cases  upon  notice  devested  of  fraud, 
but  then  the  proof  must  be  extremely  clear.  But 
though  in  the  present  case  there  are  strong  circum- 
stances of  notice  before  the  execution  of  the  mortgage, 
yet,  upon  mere  suspicion  only,  I  w  ill  not  overturn  a 
positive  law."  He  observed  upon  the  evidence,  that 
there  was  barely  the  evidence  of  a  defendant's  con- 
fession, in  contradiction  to  his  answer,  and  contrary 
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^  to  a  positive  act  of  Parliament  made  to  prevent  any 
temptation  to  perjury  from  contrariety  of  evidence. 
But  what  w^eighed  principally  w^itli  him  was  the  great 
danger  of  overturning  an  act  of  Parliament,  and  making- 
it  mere  waste  paper.  To  be  sure,  apparent  fraud,  or 
clear  and  undoubted  notice,  would  be  a  proper  ground 
of  relief;  but  suspicion  of  notice,  though  a  strong 
suspicion,  was  not  sufficient  to  justify  the  Court  in 
breaking  in  upon  an  act  of  Parliament. 

The  Court  therefore  decreed,  so  far  as  the  plaintiif 's 
bill  sought  relief,  by  postponing  the  defendant's  mort- 
gage to  the  plaintiff's  judgment,  that  it  should  be  dis- 
missed with  costs, 
joiiand  V.  27.  In  a  modern  case,  a  registered  conveyance  of 

Stainbridge,  _  _  '  o  j  ^ 

3  Ves.  Jan.  prcmiscs  in  Middlesex,  for  valuable  consideration, 
was  established  against  a  prior  devise  not  registered  ; 
the  evidence  of  notice,  which  ought  to  amount  to 
actual  notice,  not  being  sufficient.  And  the  Master 
of  the  Rolls,  (Sir  R.  P.  Arden)  said  he  regretted  that 
the  statute  had  been  broken  in  upon  by  parol  evi- 
dence; and  was  very  glad  to  find  that  Lord  Hard- 

Ante,  §  2G.  wlckc,  iu  Hiuc  V.  Dodd,  had  said  that  nothing  short 
of  fraud  would  do. 

Utility  of  the        28.  The  utility  of  the  Register  Acts  is  proved  to  a 

Register  Acts.  .  *^  "  i  i  i         i       • 

demonstration  by  two  facts ;  namely,  that  lands  m 
register  counties  bear  a  higher  price,  and  money  is 
lent  on  the  security  of  those  lands,  at  a  lower  rate  of 
interest,  than  on  estates  situated  in  counties  where 
there  is  no  register.  It  is  therefore  surprising  that  the 
legislature,  with  such  proof  before  them,  does  not 
extend  the  register  acts  to  all  the  counties  in  the 
kingdom.  The  reason  usually  given  is,  that  the  landed 
proprietors  object  to  disclose  the  situation  of  their 
estates  to  the  public ;  but,  in  point  of  fact,  there  is 
very  little  disclosure  in  a  memorial  drawn  according  to 
the  rules  prescribed  by  the  register  acts,  as  the  con- 
sideration and  uses  of  the  deed  need  not  be  mentioned 
therein ;  nor  does  there  appear  to  be  any  necessity  for 
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inserting  more  circumstances  in  a  memorial,  than  those 
which  are  expressly  required  by  the  Register  Acts ; 
for  every  person  who  is  inclined  to  purchase,  or  take 
a  mortgage  of  lands  lying  in  a  register  county,  may 
know  to  a  certainty,  by  an  examination  of  the  register, 
what  conveyances  have  been  made  of  those  lands, 
which  can  aifect  him;  and  if  he  afterwards  purchases, 
or  lends  money  on  them,  without  requiring  the  pro- 
duction of  all  those  deeds,  it  is  his  own  fault,  and  he 
has  no  right  to  expect  any  redress. 

29.  The  Register  Acts  would  have  a  much  more 
powerful  effect,  if  it  M^ere  established  that  the  regis- 
tering a  memorial  of  a  deed  should  in  all  cases  operate 
as  notice,  both  at  law  and  in  equity,  of  such  deed. 
The  adoption  of  the  opposite  doctrine  by  Lord  King, 
in  the  case  of  Bedford  v.  Backhouse,  has  b6en  pro- 
ductive of  infinite  mischief,  and  appears  to  have  been 
disapproved  of  by  Lord  Camden ;  but  is  now  so  fully  Ante,  §  19. 
established,  that  it  can  only  be  altered  by  an  act  of  weCia^ Ve"' 
the  legislature.  ^^^' 

30.  It  would  also  be  a  very  great  amendment  of  the 
law,  if  it  was  enacted  by  the  legislature,  that  no  aver- 
ment should  be  admitted,  either  at  law  or  in  equity, 
that  a  person  claiming  under  a  deed  that  was  regis- 
tered, had  notice  of  a  prior  unregistered  deed.  We 
might  in  this  case  borrow  some  wisdom  from  ancient 
France,  where  several  points  respecting  substitutions  1  i»st.  2<)o.  b. 
being  unsettled,  and  the  laws  on  this  head  being  dif- 
ferent, in  different  parts  of  that  kingdom,  they  were 

all  reduced  into  one  by  the  ordinance  of  1747,  which 
was  framed  by  the  Chancellor  D'Aguesseau,  after 
taking  the  sentiments  of  every  parliament  in  the  king- 
dom upon  forty-five  different  questions  proposed  to 
them  upon  the  subject.  The  39th  question  is,  '*  Whe- 
ther a  creditor  or  purchaser,  having  notice  of  the 
substitution,  before  his  contract  or  purchase,  is  to  be 
admitted  to  plead  the  want  of  registration."  All  the 
parliaments,  except  that  of  Flanders,  agreed  that  be 
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was.  That  to  admit  the  contrary  doctrine  would 
make  it  always  open  to  argument,  whether  he  had  or 
had  not  notice  of  the  substitution.  That  this  would 
lead  to  endless  uncertainty,  confusion,  and  perjury; 
and  that  it  was  much  better  that  the  rights  of  the 
subject  should  depend  upon  certain  and  fixed  prin- 
ciples of  law,  than  upon  rules  and  constructions  of 
equity,  which  must  be  arbitrary,  and  consequently 
uncertain.  The  ordonnance  was  framed  accordingly ; 
and  those  who  have  commented  upon  it,  lay  it  down 
as  a  fixed  and  undeniable  principle,  that  nothing,  not 
even  the  most  actual  and  direct  notice,  countervails 
the  want  of  registration.  So  that  if  a  person  is  a  wit- 
ness, or  even  a  party,  to  the  deed  of  substitution,  still 
if  it  is  not  registered,  he  may  safely  purchase  the  pro- 
perty substituted,  or  lend  money  upon  a  mortgage 
of  it. 

31.  By  the  statute  53  Geo.  III.  it  is  enacted,  that 
within  thirty  days  after  the  execution  of  every  deed, 
bond,  instrument,  or  other  assurance,  whereby  any 
annuity  or  rent  charge  shall  be  granted  for  lives,  or 
for  years  determinable  upon  lives,  a  memorial  of  the 
date  of  every  such  deed,  &c.  of  the  names  of  all  the 
parties,  and  of  all  the  witnesses  thereto,  and  of  the 
persons  for  whose  lives  they  shall  be  granted,  and  of 
the  persons  by  whom  the  same  are  to  be  received,  the 
pecuniary  consideration,  and  the  annual  sum  to  be 
paid,  shall  be  enrolled  in  Chancery,  in  the  form  therein 
mentioned. 

32.  This  act  does  not  however  extend  to  Scotland 
or  Ireland ;  nor  to  annuities  given  by  will  or  marriage 
settlement ;  nor  to  annuities  secured  upon  freehold  or 
copyhold  lands  of  equal  or  greater  annual  value  than 
the  said  annuity,  over  and  above  the  said  annuity  and 
the  interest  of  any  sum  charged  thereon,  whereof  the 
grantor  is  seised  in  fee,  or  the  fee  simple  whereof  in 
])ossession  the  grantor  is  enabled  to  charge  at  tlie 
time  of  the  grant,  or  secured  by  the  actual  transfer  of 
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stock ;  nor  to  any  voluntary  annuity,  nor  to  annuities 
granted  by  bodies  corporate,  or  trust  created  by  act 
of  Parliament. 

33.  By  the  statute  15  Cha.  II.  c.  17.  §  8.  for  set-  Register  of  the 
tling  the  draining-  of  Bedford  Level,  it  it  enacted,  that 

all  conveyances  by  indenture  of  the  95,000  acres  con- 
tained within  the  said  Level,  or  any  part  thereof,  en- 
tered with  the  register  of  the  corporation  in  a  book  to  Hodsdn  v. 
be  kept  for  that  purpose,  shall  be  of  equal  force  to  350'!''' 
convey  the  freehold  and  inheritance  thereof,  as  if  the 
same  conveyances  by  indenture  were,  for  valuable 
considerations  of  money,  enrolled  within  six  months 
in  one  of  the  King's  Courts  of  Record  at  Westminster; 
and  no  lease,  grant,  or  conveyance  of,  or  charge  upon 
the  same,  except  leases  for  seven  years,  or  under,  in 
possession,  shall  be  of  force,  but  from  the  time  it  shall 
be  entered  with  the  register. 

34.  It  is  a  common  practice  to  enrol  deeds  for  safe  Enrolment  of 
custody,  that  is,  to  get  them  transcribed  upon  the  '^^  ^' 
records  of  one  of  the  King's  Courts  at  Westminster,  or 

at  a  court  of  quarter  sessions.  But  every  deed,  before 
it  is  enrolled,  must  be  acknowledged  to  be  the  deed 
of  the  party  before  a  Judge  of  the  Court  in  which  it  is 
to  be  enrolled;  or  before  a  Master  in  Chancery,  if  in- 
tended to  be  enrolled  in  the  Court  of  Chancer3^  This 
acknowledgment  is  signed  by  the  Judge  or  Master 
in  Chancery,  before  whom  it  is  acknowledged ;  and 
such  signature  is  the  officer's  warrant  for  enrolling 
the  deed. 

35.  The  enrolment  of  a  deed  does  not  make  it  a  2  Liiiy-s  Pr. 
record,    but   it   thereby  becomes  a    deed  recorded.    ^^' 
For  there  is  a  ditierence  between  a  matter  of  record, 

and  a  thing  recorded  to  be  kept  in  memory.  A  re- 
cord is  the  entry  in  parchment  of  judicial  matters 
controverted  in  a  court  of  record,  and  whereof  the 
Court  takes  notice;  but  an  enrolment  of  a  deed  is 
a  private  act  of  the  parties  concerned,  of  which  the 
Court  takes  no  cognizance  at  the  time  when  it  is  done. 
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2 Freem.  259.       36.  Whcrc  decds  are  enrolled  for  safe  custody,  the 

enrolment  is  evidence  only  against   the    party  who 

Bro.  Ab.  Tit.     sealed  the  deed,  and  all  claiming  under  him  ;  but  the 

pu'ii!"'°        party  enrolling  can  never  afterwards  aver  that  it  was 

not  his  deed,  or  that  he  was  within  age,  or  under 

duresse. 


END  OF  THE  FOURTH  VOLUME. 
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